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WILLIAM BALDWIN VS. THE STATE OF KANSAS. 


Stipulation. 
[In the Supreme Court of the United States. 
‘THE STATE OF KANSAS vs. WILLIAM J. BALDWIN. 


lor the purpose of condensing the record and simplifying the 
questions to be presented to the court it is agreed that the record 
contains the following information upon which the defendant, 
William J. Baldwin, was convicted of murder in the first degree in 
the district court of Atchison county, State of Kansas, to wit: 


Information. 


Unirep SraTes OF AMERICA, 
The State of Kansas, ¢ ounty of Atchison . 


In the District Court of the Second Judicial District of the State of 
Kansas, Sitting in and for Atchison County, at its November 
‘Term, 1885. 


THE STATE OF Kansas, Plaintiff. 
Us. 


WititiaM Batpwin, Defendant. 


First count. 


W. D. Gilbert, county attorney in and for the county of Atchison, 
in the State of Kansas, in the name of and by the authority of the 
State of Kansas, comes here into the said district court of the said 
Atchison county on this second day of November, in the year of 
our Lord one thousand eight hundred and eighty-five, and gives the 
said court to understand and be informed that the defendant, Wil- 
liam Baldwin, late of said county of Atchison, State of Kansas, on or 
about the 8th day of July, A. D. 1885, in the said county of Atchi- 
son, State of Kansas, then and there being, did then and there un- 


‘ 


lawfully, wilfully, deliberately, premeditatedly, purposely, felon- 
ously, and with malice aforethought assault, kill, and murder one 
Mary Baldwin, a human being, then and there being, by then 
and there unlawfully, wilfully, deliberately, premeditatedly, pur- 
posely, feloniously, and with malice aforethought administering to 
the said Mary Baldwin an anesthetic, to wit, chloroform, and other 
like poisons, said anesthetic then and there so administered as afore- 

said by said defendant, William Baldwin, to said Mary Bald- 
Z win being then and there a deadly poison, with the felonious 

intent then and there purposely, unlawfully, wilfully, pre- 
meditatedly, and with malice aforethought her, the said Mary Bald- 
win, to kill and murder, contrary to the form of statute in such case 
made and provided and against the peace and dignity of the State 
of Kansas. 
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STATE OF Kansas. Plaintiff. 
WirtraAmM J. BaLtpwin. Defendant. 
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The mother and daughter lived together in their home, about four 
blocks from the house where William J. Baldwin resided with his 
wife. 

Fifth. On the nigh of the death of Mary Baldwin the mother 
was absent in the State of Iowa and Mary Baldwin was alone in her 
mother’s house . The house was entered by eo nr a panel being 
cut out of a door. There were some marks about the — of the 
door which had the appearance of having been — v a knife 

having a bi: like the one in the pocket-knife es 'V ‘aa 
5 defendant, which was an ordinary pocket-knife, and it was 

not different from the pocket-knives usually earried. There 
was no peculiar mark on the blade of the knife and nothing in the 
inarks on the panel of the door to indicate that they might not have 
been made by the blade of any ordinary pocket-knife. 

Sixth. It is reasonably certain that Mary Baldwin died from 
effects of chloroform, which had been purchased from a druggis 
St. Joseph, Missouri, some time after January 12, 1885. Mary Bald- 
win died on the night of July 7, 1885, or the morning of July 8, 
1885. 

There is nothing in the evidence showing or tending to show 
that William J. Baldwin purchased the chloroform or even lad it 
in his possession, or had any connection with it, except the testi- 
mony of a witness, Lewis H. Hayn a that defendant told him some 
time in April, May, or June, 1885, that he expected to go to St. 
Joseph, Missouri. There Is no evidence showing or tending to show 
that defendant ever did go to St. Joseph, Missouri 

Seventh. There is no testimony showing or tending to show that 


| 
t 


any person saw defendant near his mother’s house on the night of 
July 7th or the morning of July 8, 1885. 

Eighth. The only claimed motive which the defendant could 
have had is that by killing his sister his mother would inherit his 
sister's share of the estate, and that thereafter he would kill his 
mother, and he would then become the owner by inheritance of all 

the estate left by his father, but there is no evidence in the 

record to justify this inference except the relationship of 

the parties and the fact that le would inherit the entire estate 
in the event of death of both his sister and mother. 

The record further shows that on the motion for a new trial in 
the district court the question was presented that the jury before 
whom the defendant was tried and convicted was not a legally eon- 
stituted tribunal; that defendant had not been convicted by due 
process of law; that there was no evidence proving ov tending to 
prove the guilt of the defendant; that the conviction was unlawful, 
erroneous, and contrary to the law of the land; all of which points 
were decided against the defendant; to all of which the defendant 
duly excepted. 

That the same questions were duly presented to the supreme 
court of the State of Kansas and each thereof decided against the 
defendant. 

In the opinion filed by the supreme court of Kansas, among other 
things it is said: 


WILLIAM BALDWIN VS. THE STATE OF KANSAS. o 


‘It is highly important and necessary that the oath should be 
administered with due solemnity, in the presence of the prisoner and 
before the court, substantially in the manner prescribed by law. It 
mav also be conceded that the record should show that the jury 
were sworn, and when the record does purport to set out in full the 
form of the oath upon which the verdict is based it must be in 
substantial compliance with the law; otherwise the conviction cannot 

toe 7 ° 
The defendant filed a motion for a rehearing in the su- 
preme court in which the following, among other, reasons 
were assigned : 

Because on the first assignment of error, as heretofore presented 
by appre llant, this court, in the opinion filed herein, mistakes the rec- 
ord and erroneously states in said opinion that the form of oath ad- 
ministered to the jury does not appear in the bill of exceptions 
filed herein, and that it only appears in the journal entry made by 
the clerk of the court below. 

lifteenth. Beeause this court has erroneously sustained the con- 
viction of the defendant against the law of the land and in face of 
the fact that the record does not disclose any evidence of his guilt. 

By an amended motion, duly filed in the supreme court of the 
State of Kansas, the following grounds for a rehearing were set 
forth : 

C. Because that in and by the fourteenth amendment to the Con- 
stitution of the United States of America tt is provided that “ No 
State shall deprive any person of life, liberty, or property without 
due process of law;” and by the decision of this court filed herein 
it is decided and held that although the jury by and before which 
the defendant was tried was not “sworn a true verdict to render ac- 
cording to the law and the evidence,” as required by the statute of 
this State and by law, nevertheless the verdict of said jury must 
stand, as also the sentence of death thereon, because the defendant 
did not object to such illegally constituted jury and tribunal. 

D. Because this court has decided that it is due process of law to 
deprive a person of his life and liberty by and through the instru- 
mentality of an illegally constituted tribunal for the reason and 

only because the defendant did not Interpose any objection 
S thereto, which decision is in conflict with and in contraven- 

tion of said fourteenth amendment to the Constitution of the 
United States of America. 

Thereafter the said the supreme court of the State of Kansas, on 
said motion for a rehearing, made and filed the following opinion 
and order, to wit: 


Tue Srate or Kansas, Appellee, 
is, 


WitnttAM BaLpwin, Appellant. 


Now comes on for decision the motion for a rehearing of this 
cause heretofore submitted herein, and thereupon, after consideration 
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of all the matters presented by said motion, it is ordered that the 
said motion be overruled and denied, and the court expressly finds 
that in empaneling and swearing the jury, as appears from the 
record presented, neither the fifth nor the fourteenth amendments 
to the Constitution of the United States were in any way violated 
or infringed, and that neither of said amendments were violated or 
infringed by any proceedings in the case. 

To the overruling of which said motion the defendant duly ex- 
cepted; and to the finding of the court that in empaneling and 
swearing the jury, as appears from the record presented, neither the 
fifth nor the fourteenth amendments to the Constitution of the 
United States were in any way violated or infringed, and that 
neither of said amendments were violated or infringed by any pro- 
ceedings in the case, the defendant then and there duly excepted. 

And the within and foregoing statement contains all of the 
matters of that purtion of the record and transcript filed herein de- 

sired for the presentation of the questions involved and to be 
9 considered by the Supreme Court of the United States. 
Ss. B. BRADFORD, 
Attorney General for the State of Kansas. 
JOHN C. TOMLINSON, 
Attorney for William J. Baldwin. 


10 [Endorsed:] Supreme Court U. 8S. 1888, October term. 
No. 1154. William Baldwin, pl’ff in error, vs. The State of 
Kansas. Agreed record. Filed Novy. 21, 1888. 
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WILLIAM .J. BALDWIN. 
Plaintitt in Error. 
Vs, 
THE STATE OF KANSAS. 
Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR. 


B. P. WAGGENER., 
W. D. WEBB. 
Attorneys tor Plaintiff in Error. 


IN THE SUPREME COURT 


-OF THE— 


UNITED STATES, 


WILLIAM J. BALDWIN, 
Plaintiff in Error. 
Vs. 
THE STATE OF KANSAS, 
Defendant in Error. 


STATEMENT OF CASE. 


At the November Term, A. D., 1885, of the 
District Court, within and for Atchison County, 
State of Kansas, an information wg filed against 
William J. Baldwin, charging him with murder 
in the first degree, in causing the death of his sis- 
ter, Mary Baldwin, by administering to her chlo- 
roform, from the effects of which she died. His 
trial was had at the same term of court, and he 
was convicted of murder in the first degree and 


a ee 
sentenced to death. A motion for a new trial, 
and in arrest of judgment was duly filed and over- 
ruled. An appeal was duly taken to the Supreme 
Court, and conviction and sentence was affirmed 
by that Court (see State vs. Baldwin, 36 Kkas.,1), 
and he is now in the Kansas penitentiary under 
sentence of death. A writ of error was allowed 
by this court to the Supreme Court of Kansas. 
A duly certified transcript of all the proceedings 
in the Supreme and District Courts of the State 
of Kansas has been filed with the Clerk of this 
Court. 


A stipulation has been signed by the Honor- 
able, the Attorney General of the State of Kan- 
sas, and counsel for plaintiff in error, which sets 
forth so much of the record and transcript as is 
necessary for the presentation of the questions 
we suppose this court would be willing to con- 
sider. 


The following questions are involved, viz: 


First. The statute of Kansas provides that, 
‘“ the jury shall be sworn to well and truly trv 
the matters submitted to them in the case in 
hearing, and a true verdict give according the 
law and the evidence.” 


This oath was not administered in substance 
or in form, but as shown by the record, in the 
stipulation signed by the Attorney General, the 
only oath administered to the jury was ‘well and 
truly try the issue joined herein.’ That by rea- 
son of the failure to administer the statutory 
oath in substance or in form, the jury was not a 
legally constituted tribunal, and in contempla- 
tion of law was not a jury. That a sentence of 


death upon the verdict of such illegally con- 
stituted tribunal would deprive the plaintiff in 
error of his life without due process of law, and 
was a denial by the State of Kansas, through its 
judicial department of last resort, of the equal 
protection of the law. 


SECOND. Thaf the decision and judgment of 
the Supreme Court of the State of Kansas in 
affirming the sentence of death» pronounced 
against the plaintiff in error when the evidence 
upon which such sentence was pronounced does 
not in any manner show. or tend to show, that 
plaintiff in error was guilty of the crime of mur- 
der, was an error so gross, and so unjustifiable 
as to umount, in law, to a denial by the judicial 
department of last resort of the State of Kansas 
of that equal protection of the law guaranteed 
by the fourteenth amendment to the Constitution 
of the United States. 


THirp. That in and bythe said decision and 
judgment of said Supreme Court of Kansas, it 
has departed from the provision of the statute of 
Kansas, that * where there is a reasonable doubt 
- of the defendant's guilt, he must be acquitted ;”’ 
(Sec. 228, Crim. Code;) and from the repeated 
decisions of said Court, that ‘in order to convict 
on circumstantial evidence, not only the cireum- 
stances must all concur to show thatthe prisoner 
committed the crime, but they must all be incon- 
sistent with any other rational conclusion: 
(Horn vs. State, 1 Kan. 42:) and has announced 
a rule of law in conflict with the elementary prin- 
ciples of law, and with every reported decision 
on the subject, to the effect that if the evidence is 
‘of such a nature that honest and intelligent 
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men might differ in opinion as to its sufficiency, ” 
then it is sufficient to justify a verdict of guilty. 


The foregoing questions were raised in the 
District Court by motion for a new trial and 
in arrest of judgment, and by exceptions duly 
brought into the Bill of Exeeptions: and again 
in the Supreme Court of the State of Kansas, 
where the case was submitted to said Court, and 
by a motion for a rehearing, in which court it 
was expressly decided and held that no pro- 
vision of the fourteenth amendment to the Con- 
stitution of the United States was infringed or 
violated by any decision or proceeding in the 
trial of said case, as will appear from the stipu- 
lation filed herein. 


ERRORS ASSIGNED. 


First. The jury before whom the plaintiff in 
error was tried and convicted, was not a legally 
constituted tribunal, or a tribunal recognized by 
any statutes of the State of Kansas, or of the 
United States, or by any law of the land. 


SECOND. Theplaintiffin error was not accord- 
ed such a trial as was his right under the con- 
stitution and statutes of Kansas, and the laws of 
the land. 


TuirD. That in and by the constitution of 
the State of Kansas, and the statutes passed in 
pursuance thereof, the right of trial by jury is 
made inviolate, which said right was not accord- 
ed to plaintiff in error, but was denied him; and 


he was tried, convicted and sentenced to suffer 
death without the forms of law being complied 
with, and without due process of law. 


FourtH. That the plaintiff in error was de- 
nied the equal protection of the constitution and 
laws of Kansas, and the law of the land, in this, 
that he was tried, convieted and condemned to 
suffer death for the murder of his sister, when in 
and by the evidence upon which such conviction 
was based, there does not appear any fact or cir- 
cumstance, directly or indirectly, remotely or 
otherwise, showing or tending to show or to 
create a suspicion that he was guilty of or inany 
inanner connected with the death of his sister, 
Mary Baldwin. 


irra. That with full knowledge of this fact, 
the Supreme Court of the State of Kansas, the 
judicial department of last resort in said State, 
did injuriously discriminate against the plaintiff 
in error, in order to affirm such judgment of con- 
viction and sentence, by ignoring the mandatory 
provision of the statutes of Kansas, the consti- 
tution of said State, and the repeated decisions 
of said Court upon the same questions, and by 
announcing a rule of law hitherto unknown in 
civilized countries, to the effect that in cases of 
circumstantial evidence, ‘if the evidence was of 
such a nature that honest and intelligent men 
might differ in opinion as to its sufficiency, to 
justify a verdict of guilty,” then it was sufficient. 


Sixtu. That in and by said judgment and 
decision, the plaintiff in error is under sentence of 
death and about to bedeprived of his life without 
due process of law,and by a denial to him by the 
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judicial department of last resort in the State of 
Kansas the equal protection of the law, and in 
violation of the fourteenth amendment to the 
the constitution of the State of Kansas. 


ARGUMENT. 
FIRST. 


The Statutes of Kansas provide that, *‘ the 
jury shall be sworn to well and truly try the mat- 
ters submitted to them in the case in hearing. 
and a true verdict give according to the law and 
the evidence.” 


The reeords (see stipulation signed by Attor- 
ney General,) and the bi// of exceptions show that 
the jury, “were sworn well and truly totrv the 
issues Joined ;’’ *‘that there was no other form of 
oath administered to the jury, as disclosed by 
the record.”’ 


It is contended that the oath adniainistered 
to the jury was, in effect, no oath; and the cuse 
is in the same condition as if the record showed 
atiirmatively that the case was tried before a 
jury that had not been sworn. 


The Supreme Court of Nevada (11 Nevada, 
page 60,) say that ‘‘a jury for the trial of a cause 
was a body of twelve men * * * * duly em- 
paneled under the direction of the Court, sworn 
to render a true verdict according to the law and 
the evidence given to them;”’ ete. 


sap seer 


li Hummell vs. The State, 86 Ind., 431, the 
Court say: “A jury trial cannot begin until the 
jury is sworn.” “A jury is a body of men sum- 
moned and sivorn to decide Upon the facts at 
Issue at the trial.” 


in the case of Dixon vs. The State, 4 G.Greene 
(lowa), 3881, the Court say: “A jury * were 
sworn ‘the truth to speak, without being sworn 
‘to try the issue joined, as required by the code; 
held that the jury were not legally sworn.” 


In the case of Warren vs. The State, 1 G. 
Greene, lowa, 106, the Court say: “** * * The 
transeript of the record states that the jury were 
sworn the truth to speak on the issue joined, ete. 
It is hardly necessary to state that such an oath 
is not recognized by statute.” 


In the case of Harriman vs. The State, 2 G. 
Greene, (lowa,) 285, the Court say: ‘It ts al- 
leged that the oath of the jury, as shown by the 
record, wasillegal. The record sets forth the jury 
were “sworn the truth to speak upon the issue 
Joined between the parties.” This appears to 
have been the form of the oath administered to 
the jury,as a qualification to try a prisoner upon 
‘an issue involving life or death. It 1s so deficient 
in substance, so barren of solemnity, of essential 
declaration and restrictions, which should be re- 
quired as the most imposing moral and legal re- 
straint from those who are entrusted with the 
life and destiny of a fellow being, that we can, 
under no rule of practice, affirm the judgement 
which resulted from their verdict. 


In the case of Maher vs. The State, 3 Minn., 
447. the Court say: ‘The jurors were sworn to 
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try the issue joined, not well and truly to try 
and true deliverance make.” This is not suff- 
cient. The statute has made the distinction and 
prescribed the form, and it requires no argument 
to show that it is error to disregard it. The 
proposition has but to be stated to meet with 
general assent.” 


In the ease of the State vs. Rullins. 22 N. H. 
(2 Foster) 533, the court say: 


The oath administered wasnot in conform- 
itv with the statute, nor had it the sanction of 
usage. AS well might the trial and conviction 
have been without the administration of an 
oath in any form. The respondent had a right 
of trial according to the rules of law fairly in- 
terpreted, and in the formand manner prescribed. 
The terms of the statute prescribing the form o1 
the oath are not open to any doubt, and uo 
other form is admissable in its stead. The form 
of oath is made by statute, of the substance of 
the trial, and can not he dispensed with. The 
terms of the jurors’ oath are not to be regarded 
as a mere formality, but as operating as a sub. 
. Stantial guide in their proceedings, and where, as 
in the present case, the legislature has prescribed 
the form of oath to be administered, it is not 
within the province of the court to allow another 
form to be substituted in its stead, either upon 
the ground that it is a mere formal proceeding, 
without the substituted oath is, in its terms, 
equivalent tothe preseribed form, and is of equat!- 
ly binding and obligatory force upon the minds 
and consciences of the jurors. 


If the prescribed torm may be properly dis- 
pensed with in one case,so it may with equal 
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propriety in every and all cases, and in that way 
the statutory provisions may be wholly deteated 
and disregarded. Such a departure from the 
prescribed mode in eriminal trrials can not be 
tolerated consistently with the maintenance of 
the just rights ot persons accused of crimes. Per- 
sons are properly convicted for crime only when 
their guilt has heen determined in accordance 
with the prescribed torms of trial, and the estab- 
lished rules ot law.” 


In the case of 


Seer vs. The State, 2 Tex. Ct., App., 495, 
thecourtsay: *Thejudgment entry recites that the 
jury were sworn according to law to try the issue 
joined between the parties. Held that this recit- 
al shows that a different oath than that pre- 


_seribed by law was administered to the jury, and 


no presumption tothecontrary can beindulged.”’ 
The court further say: “Any other oath than the 
one prescribed is, in contemplation of law no 
oath. The oath administered in this case is set 
out in the record, and no presumption can be in- 
dulged to impeach its verity.” 


In the case of Holland vs. The State, 14 Tex., 
Ct., App., 182, the court say: ‘*‘ The law required 
the jury to be sworn, ‘a true verdict to render, 
according to the law and the evidence.’”’ ‘ This 
oath’ says thecourt,. ‘and none other will suffice; 
and the recital in the judgment that the ‘jurv 
were sworn to try the issue joined between the 
parties’ does not show that the jury were sworn 
according: to law.” 


In the case of Johnson vs. The State,47 Ala.., 
30-31, the court say: ‘The record in this case 
states that the jury were duly sworn to well and 
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truly try the issue joined between the State of 
Alabama and the defendant, Joe Johnson 

* * The oath stated leaves out an essential and 
substantial part of the oath required to be ad- 
ministered, to-wit: and a true verdict render 
according to the evidence.’ * * * * ‘This 
Omission must necessarily render the verdict 
illegal, and insufficient to justify the fear- 
ful and terrible punishment to which the, defend- 
ant is consigned by the sentence and judgment 
of the Court.”’ 


Buge vs. The State, 47 Ala., 50. 


In the case of Johnson vs. State, 47 Ala., 62, 
the record recited that ‘‘thereupon came a jury 
to-wit, EK. B. R. and eleven others, good and law- 
ful men, who being elected, tried and sworn well 
and truly to try the issue joined betaveen the 
State of Alabama and the defendant, on their 
oath, etc., shows that the proper oath was not 
administered.’ The Court further say, ‘The 
oath upon which the verdict was based was 
evidently that set out in the record. The court 
can not presume any other, because this would 
contradict the record. * * * * Thestatutory 
oath imposes upon the jury a most solemn re- 
sponsibility, ‘well and truly’ to try all issues sub- 
mitted’ to them, but they must also ‘ta true 
verdict render according to the evidence.” 

See also 

Lewis vs. The State, 51 Ala., 5. 
Smith vs. The State, 53 Ala., 486. 
Davis vs. The State, 54 Ala., 88. 
Commander vs. The State, 60 Ala., 6. 


Perkins vs. The State. 60 Ala.. 7. 


os 


In the Case of Schamberger vs. The State, 68 
Ala.. 543, decided in 1881, it was held that a 
recital in the judgement entry, in a criminal case, 
that the jury ‘‘was duly sworn,” or was sworn 
“according to law,” not setting out the.oath, 
is sufficient; but a recital that the jurors were 
“sworn according to law, to well and 
truly try the issues joined, omitting the words 
“anda true verdict rendered according to theevi- 
dence, negatives the idea that the proper oath 
was administered, 


Allen vs. The State. 71 Ala.. 6. 
Story vs. The State, 71 Ala., 330. 
Johnson vs. The State. 74:Ala.. 537. 


In the opinion filed by Mr. Justice Johnson of 
the Supreme Court of Kansas (State vs. Baldwin. 
36 Kas., 7.) he says: that ‘counsel for defend- 
ant have called our attention to the case of 
Johnson vs. The State, 47 Ala., 62. * | 
The question was before the same court in a 
later case, and the ruling in Johnson vs. The 
State supra which had been’ followed in 
some other cases, was expressly overruled.” 
(Mitchell vs. The State, 58 Ala., 417.) The 
learned Judge, although stating in the conclud- 
ing part of the opinion (36 Kas. 26) “that every 
point made and authority cited, has been con- 
sidered with that anxious attention which the 
consequences of conviction demand,” overlooked 
the fact, that the ruling in Mitchell vs. State, 58 
Ala.,417 wassubsequently denied by the Supreme 
Court of Alabama, in the cases cited supra, begin- 
ing with 60 Ala., 6, down to the case of Cary ys. 


ee 


The State, 76 Ala., 78, decided at December term 


nn 


1884, wherein the court say: ‘‘A recital in the 
judgement entry in a criminal case, that the ‘jury 
were sworn well and truly to try the issues 
joined, without more. does not show a substan- 
tial compliance with the statute, but negatives 
the idea that the proper oath was administered.” 


An examination of the motion for a re-hear- 
ing, in the record, will show that the attention 
of the Supreme Court of Kansas was especially 
called to the later decisions of the Supreme 
Court of Alabama, but without effect. 


In the case of Sandford vs. The State, 6 nga 
(Ark) 328, the record stated that ‘‘comes a jury 
to-wit: Joseph Borden &e. : * who were 
duly empaneled, tried and sworn well and truly 
to try the issues joined in this case, and a true 
verdict to render according to the evidence &e.”’ 
The judgment of conviction was set aside, be- 
cause the record did not show that the jury was 
sworn “a true verdict to render according to the 
law and evidence.” 


See also: 
Patterson vs. The State. 2 Eng., (Ark.) 59. 
Burrow vs. The State, 7 Ene. (Ark.) 67. 


Bell vs. State, 5 Ene. (Ark.) 536. 

In Bivans vs. State, 6 Eng., (11 Ark.) 455. 
on page 465, the court say ‘‘that as the record 
exhibits the irregularity upon its face, this court 
cannot, where the record is thus to thecoutrary. 
presume that the jury was in fact properly sworn 
<§ 4 24 : and consequently whenever 
the oath or the substance is set out in the record 


; 
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“ee it must be intended that the oath thus set out 
was that that was actually administered. The 
¢ prisonerin a capital case is certainly entitled by 
law to the protection and guaranty of the jurors’ 
~~ oath “and whenever it is omitted, wholly or in 
some material part, the law must intend that his 
‘ rights were seriously jeopardized.” 
Harper vs. The State, 25 Ark., 83. 
. 
| Lawson vs. The State. 25 Ark., 282. 
: Daker vs. The State, 39 Ark., 18. 
' 
t Barborn vs. The State, 57 Ark. 61. 
e Roberts vs. Smith, Morris (la.) 551-5. 
f 
’ ‘ } if . 
= State vs. Angelo, 18 Ney. 429. 
In the case of Martin vs. The State, 40 Tex. 
4 (SupCt.) 19.26, the Court say that ‘tno presump- 
| tion can be indulged against the affirmative 
Nn statement of what oath was administered, as 
appears here, and that when an improper oath 
a . . . . 
. : thus appears to have been administered, it is 
| error fatal to the proceedings. — 
§ | 
~ iverett vs. The State, 4 Tex., Ct. Ap. 159. 
‘ Kennon vs. The State, 7 Tex. Ct. Ap. 326. 
Dresch vs. The State, 14 Tex. Ct. Ap. 175. 
eter 
i 
) Nels vs. The State, 2 Tex. (Sup Ct.) 280. 
‘ ; ree ‘ ‘ rm ‘ ‘ : 
Baird vs. The State, 358 Tex. Sup Ct. 600. 
x 


Bawcom vs. The State, 41 Tex. Sup Ct. 189. 


Edmundson vs. The State, 41 Tex. Supet. 501. 
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In the case of Minich vs. The People, 8 Colo., 
450 and 451, the Court say that when ‘the 
record attempts to specify the duties which the 
jury in this case were sworn to perform, we are 
inclined to think there should, as to such 
duties, be no material ommission.” 


The Supreme Court of Kansas in opinion 
filed in this case say (36 Ks. 6) that “it is highly 
important and necessary that the oath should 
be administered with due solemnity, in the pres- 
ence of the prisoner and before the court sub- 
stantially in the manner prescribed by law. It 
may also be conceded that the record should 
show that the jury were sworn, and when the 
record does purport to set out in full the form of 
oath upon which the verdict is based, it must be 
in substantial compliance with law: otherwise 
the conviction cannot stand,’ but the court 
evades the question by mistating the record. 


The stipulation filed, as well as the record, 
show that the jury were “sworn well and truly 
to try the issue joined herein,’ and the bill of 
exceptions signed by the trial judge states that 
the jury were “sworn to well and truly trv the 
issues joined herein.” 


There could not be a more emphatic state- 
ment of what the jury were sworn to do. The 
record does not state, as one would infer from 
the opinion filed by the Supreme Court of Kansas, 
that the jury were “duly sworn.” We concede 
that would be sufficient. The reeord and 
the bill of exceptions, bring the case within 


the rule laid down by the great weight of 


authority in this country. 
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‘rom these authorities we submit the propo- 
sition is fairly maintained that the jury before 
whom the plaintiff in error was tried was not a 
lezally constituted tribunal—that it was nota/jurv 
in contemplation of law—that any verdict, by it 
rendered, was an absolute nullity, and did not 
form any proper basis for a sentence of death. 


A If the foregoing proposition is correct, has 
this court jurisdiction to grant relief? We sub- 
mit that it has. <A sentence of death upon the 
verdict of such an illegally constituted tribunal, 
would not be due process of law. If ‘due process 
of law. is ‘law in its re@wular course of adminis- 
tration through courts-ofjustice,”’ then plaintiff 
inerroris to lose his life without due process of law, 
for it will certainly not be contended that it is 
law in its regular course of administration, to 
submit to twelve men, an issue which involved 
human life, without any admonition, that that 
life could not be taken except upon evidence and 
in accordance with the law of the land. No such 
admonition was given to the jury in this case. 
Che meaningless words of the oath administered 
to the jurv—to well and truly try the issue 
joined,” were not incontormity with the statute; 
with the conmon law, nor had they the sanction 
of usage. As well might the trial and conviction 
have been without the administration of an oath 
in any form. The statute of Kansas provides 
that “the jury shall be sworn to well and truly 
try the matters submitted to them in the case in 
hearing, and a true verdict give according to 
law and the evidence.” This requirement is 
mandatory. The form of oath is made by 
statute the substance of the trial, and cannot 
be dispensed with. Without such an oath there 
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could be no “trial by jury.” Persons are 
properly convicted for a crime only when their 
vuilt has been determined in accordance with the 
prescribed forms of trial and theestablished rules 
of law. The plaintiff inerror was not convicted 
in accordance with the prescribed forms of ‘trial, 
and at nearly every step in the proceeding the 
established rules of law were violated. 


The Supreme Court of Kansas in case of 
State vs. Whisner, 35 Kas., 271, has defined the 
phrase ‘‘due process of law’ to mean “‘law in its 
regular course of administration. according to 
prescribed forms and in accordance with the 
general rules for the protection of individual 
rights.” Thereby adopting the language of this 
court in 


Hurtado vs. The People, 110 U.S. 516. 


In the case of Hurtado vs. People cited 
supra, Mr. Justice Mathews said that “law is 
something more than mere will exerted as an act 
of power. It must be not a special rule for a 
particular person or case, but, in the language 
of Mr. Webster, in his familiar definition. “the 
general law, a law which hears before it con- 
demns, which proceeds upon inquiry,’ and 
renders judgment only after trial,” so “that 
every citizen shall hold his life, liberty, property 
and immunities under the protection of the 
general rules which govern society. * * * 
Arbitrary power, enforcing its edicts to the in- 
jury oi the persons and property of its subjects, 
is not law, whether manifested as the decree of a 
personal monarch or of an impersonal multitude. 


* 


The enforcement of these limitations by 


judicial process is the device of self-governing 
communities to protect the rights of individuals 
and communities, as well agzainst the power of 
numbers, as against the violence of publicagents 
transcending the limits of lawful authority, even 
when acting in the name and wielding the force 
of government.” And the learned justice refers 
approvingly to the well considered case of Brown 
vs. Levee, Com., 50 Miss, 468, wherein itis said, 
speaking of the phrase *‘due process of law,’’ that 
“it refers to certain fundamental rights which 
that system of jurisprudence, of which ours is a 
derivative, has always recognized. Jf any of 
these are disregarded in the proceedings by 
which a person is condemned to the loss of life, 
liberty or property, then the deprivation has 
not been by “due process of law.” 


The constitution of Kansas, Sec. 5, of the 
Bill of Rights provides ‘the right of trial by jury 
shall be inviolate.” and Sec. 10, of the Bill of 
Rights provides that in all prosecutions the 
accused shall have "  " * Af speeay par 
lie trial by an impartial jury ; : ee 
and Sec. 197, of the Code of Crim, Pro., of the 
State of Kansas, “that the defendant and prose- 
euting attorney, with the assent of the Court, 
may submit the trial to the Court. except in 
eases of felonies; all other trials must be by a 
jury, to be selected, summoned and returned as 
prescribed by law.” By the constitution and the 
statute, in case of felony, no other form of trial 
except a “trial by jury” Is recognized. 

” 

In the face of this constitution and the set- 
tled Jaw and usage of the State, can the Supreme 
Court, arbitrarily and without precedent, make 
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that ‘‘due process of law,’ which had not hither- 
to been known ‘‘us law in its regular course of 
administration through courts of justice?’ 


lf the defendant had been tried before a single 
judge without a jury, convicted and sentenced to 
death. and the Supreme Court of Kansas had 
affirmed such conviction and sentence, would not 
such a proceeding be an atte mpt to deprive the 
defendant of his life without ‘‘due process oj 
law?’ Could not the defendant appeal to this 
tribunal to protect him from such a flagrant 
violation of the law of the land? Can the judicial 
department of final resort in a state make any- 
thing due process of law, which of its own will, 
it chooses to declare such? It is contended here 
that the defendant “has not had a fair trial, 
a court of justice, according to the modes of pro- 
ceeding applicable to such a case.” 


In the case of ex parte Virginia 100 U. 8. 
346-347 Mr. Justice Strong, in speaking of the 
provisions of the fourteenth amendment said. 
“They have reference to actions of the polit- 
ical body denominated a State bv whatever in- 
struments or in whatever modes that action 
may be taken. A State acts by itslegislative, its 
executive, or its Judicial authorities. It ean act 
in no other way. The constitutional provision 
therefore, must meanthat no agency of the State 
or of the officers or agents by whom its powers 
are exerted, shall deny to any person within its 
jurisdiction the equal protection of the law. 
Whoever by virtue of public position under a 
State government deprives another of property, 
lite or liberty, without due process of law, or de- 
nies or takes away the equal protection ot the 
laws, violates the constitutional inhibition; and 
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as he acts in the name and for the State, and is 
clothed with the State powers, his act is that of 
the State. This must be so, or the constitutional 
prohibition has no meaning.” 


The supreme court of Kansas in the decision 
filed in this case expressly holds that the four- 
teenth amendment nor any of its provisions were 
violated in any of the proceedings in this case. 
[It is forced to admit however that the oath ad- 
ministered to the jury must bein substantial 
conformity to the statute, or the conviction 
cannot stand. In effeet it holds, that theadmin- 
istration of the proper oath is of the substance 
of the trial and cannot be dispensed with; but 
indulges in the presumption that another and 
different oath was administered than that set 
out in the record and bill of exceptions. Is sucha 
presumption permissive or justified by anything 
contained in the record? We submit not. 
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THIRD. 


If the jury in this case had been discharged 
without the administration of the statutory 
oath, to ‘‘well and truly try the matters submit- 
ted to them in hearing, and a true verdict give 
according to the law and the evidence,’ but 
instead thereof simply sworn ‘‘to well and truly 
try the issue joined’”’ would the accused have 
been ‘‘once in jeopardy?” We submit that he 
would not. 


Article V. of the amendment to the constitu- 
tion of the Uyited States, inter alia declares, 
‘nor shall any person be subject for the same 
offense, to be twice put In jeopardy of life or 
limb,’ and See. 10 of the Bill of Rights of 
Kansas, inter alia declares that **no person shall 
* * * be twice put in jeopardy for the sme 
offense.” 


In the case of Hilands vs. Commonwealth. 
111 Pa., St., 1, the Supreme Court of Pennsyl- 
vania used the following language: “‘At what 
step in the prosecution is a person put in 
jeopardy, to which he shall not be subjected the 
second time for the same offense? Undoubtedly 
when the trial begins in which he is charged with 
a capital offense; that begins when the jury is 
charged with the prisoner. It is so charged ag 
soon as twelve jurors are duly impaneled and 
sworn. They are sworn well and truly to try 
and true deliverance make between the Common- 
wealth and the prisoner whom they have in 
charge. The trial has then begun. The prisoner 
stands before them as his judges, with his life in 
their hands.” 
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According to Supreme Court of Pennsylvania 
the trial has not begun until the jury have been 
duly and properly sworn. The administration 
of the proper’ oath is a condition precedent to 
the beginning of the trial. 


Kinley vs. State, 61 Ala., 201. 
State vs. Hays, 2 Lea., (Ten.) 156. 
Nolan vs. State, 55 Ga. 521. 


Stone vs. State, 2 Seam. (IIl.) 326 


Com vs. McFadden, 25 Pa., St. 12. 
State vs. Redman, 17 Ind. 329. 
Bedee vs. People, 73 [Il., 320. 
Phillips vs. People, 88 IIl., 160. 
People vs. McNealy, 17 Cal., 333. 


In the case of McFadden vs. Com, 23 Pa., 
St., 12, 14, Black C. J., said: ‘‘We must there- 
fore hold that the jury has the prisoner incharge 
when a full jury is empaneled and all of the 
jurors are sworn, . ” g . " 
until they have taken the oath, they are not 
jurors, and have no more control of his fate than 
any other equal number of citizens. His trial 
eannot begin until the tribunal which is to try 
him is organized and qualified. Ii he is in 
jeopardy at any earlier period, he is in jeopardy 
from the hour when the first informal accusation 
was made, and at every step of the subsequent 
proceedings against him. To say this would be 
to assert what no ingenuity can reconcile with 
either authority or reason.” 


In the case of Teate vs. State, 53 Miss., 453, 
it is held that an accused is only’ placed in 
jeopardy when there is a valid indictment against 
him in a court of competent jurisdiction, and 
before a /egally constituted jury, &c. 


Wrinzorpflin vs. State, 7 Blacki, 186. 
People vs. Webb, 38 Cal., 467 

People vs. Cage, 48 Cal., 323. 

Hines vs. State, 24, O., St., 154. 


In the case of Wright vs. State, 5 Ind., 290, 
an accused is m jeopardy only when ‘“‘given in 


charge on a legal indictment to a regular 


jury «&e.”’ 


In Alexander vs. Com, 105 Pa., St., 1, the 
Court say, that the ‘‘trial begins when the jury 
is charged with the defendant, and that is at the 
vias a full jury is empaneled and sw orn; he 
is not in jeopardy before “ “4 . ’ 

A man is notin peril from the verdict of a jury 
till the full number are qualified to harken unto 
evidence and make deliverance.” 
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In Bishop == Criminal Law, Vol., 1, See., 
1014-1015, it is said that ‘‘on the completing 
and swearing ot the panel, the jeopardy of the 
accused begins " “s In other words, 
without a jury, set apart and sworn for the par- 
ticular case, the individual defendant has not 
been conducted to his jeopardy. But when, ac- 
cording to the better opinion, the jury, being full, 
is sworn, and added to the other branch of the 
court, and all the preliminary things of record 
are for trial, the prisoner has reached the 
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jeopardy from the repetition of which our consti- 
tutional rule protects him.”’ 


By this author the swearing of the jury is a 
necessary prerequisite to placing the accused in 
jeopardy. 

Link vs. State, 3 Heisk 252. 

U.S. vs. Riley, 6 Blatech 204. 
People vs. Cage, 48 Cal., 325, 326. 
People vs. Webb, 38 Cal., 477, 478. 
State vs. Redman, 17 lowa 333. 
U.S. vs. Jones, 31 Fed., Rep., 728. 


Bryan vs. State, 34 Ga., 323. 
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FOURTH. 


The agreed record herein sets forth clearly 
and briefly the facts disclosed by the transcript, 
tending in any manner to connect the plaintiff in 
error with the alleged homicide. They do not 
tend to cast upon him the slightest suspicion of 
cult. An examination of the entire evidence 
upon which the conviction was had, will show 
that the facts in the agreed record are even 
stronger than justified by the evidence. 


By the record here it appears that there has 
been a conviction and a sentence of death of a 
fellow citizen without a shadow of evidence upon 
which to base it. 


In making this statement we do not believe 
that we are mistaken as to the facts or the infer- 
ences to be fairly and properly deduced therefrom: 
and for confirmation of this seemingly reckless 
assertion we respectiully ask the closest and 
most critical examination of the record, and if 
agreeable to this honorable court, an examin- 
ation of the full transcript of the evidence. 


The conviction in this case has no parallel in 
the history of the criminal jurisprudence of this 
country; and fortunately formankind in general, 
but few parallels in the history of the criminal 
jurisprudence of any other country. I[t would 
perhaps be improper here to consider what coim- 
bination of influences resulted so unfortunately 
to William Baldwin, but not inproper to urge. 
that from the record it conclusively appears that 
he was denied that equal protection of the law 
vouchsafed to the humblest citizen of our land. 
He has appealed to the highest judicial tribunal 
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of the State of Kansas for relief and it has been 
denied him. He must suffer death for a crime he 
never committed, unless this court shall grant 
relief. 


[tis not only a fundamental principal of the 
common law, but one of the cardinal features of 
the statutory law of Kansas that a person ac- 
cused of crime ‘is presumed to be innocent until 
the contrary is proved.” We know that this 
court will not ordinarily consider a question of 
fact; but we submit that thiscaseshould be made 
an exception to the rule, for the reason, that 
unlike every reported case, there is no circum- 
stance, no fact, no theory disclosed by the record, 
upon which to base even a suspicion of guilt, or 
that plaintiff in error had the remotest con- 
nection with the tragedy, if tragedy it was, which 
resulted in the death of his sister. 


Under such circumstances has the victim no 
remedy? Must he suffer death—innocent though 
he be—simply because the highest judicial tribu- 
nal of the State has said he was accorded a trial 
according to the forms of law? When it 
affirmatively appears from the record that such 
decision is without precedent to sustain it; that 
on the face of it the equal protection of the lawis 
denied: that the trial was a mere mockery—be- 
fore a jury that had not been sworn; that the 
sentence of death was upon the verdict of an 
illegally constituted tribunal, and without evi- 
dence to sustainit, is not the fourteenth amend- 
ment broad enough, and liberal enough in letter 
and in spirit to prevent such an unlawtul sacrifice 
of a human life” 


lf there was any evidence fairly tending to 
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connect the accused with the crime, we would be 
loathe to urge upon this Court a consideration of 
this proposition; but so confident are we that 
our claim is fully sustained by the record, that. 
if this Court will examine into it, we feel assured 
that it will unhesitatingly sav that the accused 
has not only been denied the equal protection of 
the law, but that he is under a sentence of death 
without due process of law. As was well said in 
ease of Walbridge vs. State, 13 Neb., 236, ‘a 
jury can convict only on facts proved, and not 
on mere suspicion of guilt, however strong it may 
be.’ The law fixes the standard by which guilt 
is to be determined—that the proof shall exclude 
reasonable doubt of the prisoner’s guilt. The 
credibility of the witnesses must  neces- 
sarily be left to the jury, and they must 
determine from the testimony, under the instruc- 
tions of the court, whether or not the accused is 
guilty. But if there is a failure to prove a 
material fact the jury cannot substitute their 
own judgment, or belief, or suspicion, for such 
fact, and find a verdict of guilty. If they do so 
the court has a plain duty to perform, to set the 
verdict aside. In nothing is the state more 
interested than in the protection of the innocent; 
and as courts deal only with tangible evidence, 
every person is innocent whom the proof fails to 
show is guilty. Where there is a failure of proot 
upon a material point, the humblest citizen may 
confidently appeal to the courts to set aside a - 
verdict that should not have been reudered. It 
this were not so, constitutional guarantees 
would amount to but little, while erroneous ver- 
dicts rendered under misapprehension, mistake, 
or from suspicion, would gounreversed. But such 
is not the law,” and in the case of Schuster vs. 
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State. 29 Ind., 395, the Court lays down the rule 
to be that “‘to sustain a conviction, the facts 
must be susceptible of explanation upon no 
reasonable hypothesis consistent with the inno- 
eence of the person charged, although the 
mysterious crime cannot be solved from the 
evidence except upon the supposition of the 
defendant's guilt, still conviction cannot follow. 
The life or liberty of a person cannot be legally 
sacrificed on the ground that only to regard him 
as guilty, an explanation is afforded of the 
perpetration of a proved offense. The cireum- 
stances surrounding the person charged must 
point beyond any other reasonable solution, to 
his guilt.” Such is the law the world over, and 
has been in every state of this Union, until the 
Supreme Court of Kansas, in this case, overruled 
all precedent, and ignored the elementary princi- 
ples of the law, by announcing the startling 
doctrine, that in a criminal case, where a human 
being was under sentence of death, the verdict 
would be sustained, if the evidence upon which it 
was based was of “such a nature that honest 
and intelligent men might differ as to its 
sufficiency’ ete. Such is the rule in civil cases, 
but it seems to us to bea relic of barbarism, to 
announce such a rule in a case involving the life 
and liberty of a fellow citizen. This is a judicial 
determination, by the Supreme Court of Kansas, 
of the nature of the evidence, and in the face of 
the long line of decisions, that have been handed 
down by the ablest and purest of judges, since 
the organization of courts of justice, is as plain 
and outspoken denial ‘‘of the equal protection of 
the law.” as itis possible to imagine; a depriva- 
tion of lite and liberty without due process of 
law. The same court in an early case (Horn vs. 
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State, 1 Kas., 42) laid down the rule to be that 
“a few facts, or a multitude of facts proven, all 
consistent with the supposition of guilt, are not 
enough to warrant a verdict of guilty. In order 
to convict on circumstantial evidence, not only 
the circumstances must all concur to show that 
the prisoner committed the crime, but they must 
all be inconsistent with any other rational 
conclusion,’ and this rule was followed by the 
same court until the decision was made in this 


case. 
State vs. Grebe, 17 Kas., 461. 
State vs. Adams, 20 Kas., 328. 
‘State vs. Witt, 34 Kas., 495. 


State vs. Bridge, 29 Kans., 141. 


But the decision of the supreme court of Kan- 
sas is subject to more criticisms than this one. 
A careful reading of it will disclose’ the 
fact, that the court gave no heed to many of its 
own prior decisions, and ignored or treated as 
trivial principles jof law which had been settled 
and acted upon for ages past. The State was 
permitted, in its case in chief, to prove that the 
defendant had had trouble in jail with a fellow 
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prisoner three or four months after the alleged 
homicide, as evidence tending to show his guilt: 
and the supreme court of Kansas. being forced to 
admit that it was error, held thatit was not 
prejudicial error, inasmuch as this incompetent 
evidence tended to show that defendant did not 
manifest as much grief over the death of his 
sister as he should have done. 


The court further held that it was not error 
to show by a witness that he as a detective had 
had many vears experience with criminals and in 
studying evidences of guilt in the expression of 
the human face, for the purpose of asking him 
the appearance of the defendant after the homi- 
cide; and that it was not error to ask a witness 
on cross examination, when the matter had not 
been referred to in his examination in chief, if he 
had not expressed the opinion before the Coro- 
ner’s jury, that the defendant had the appearance 
of a guilty man; and that alter such opinion- 
evidence had been admitted that it was not error 
to refuse to instruct the jury “‘that opinion of 
witnesses as to the guilt or innocence of the 
defendant is not evidence, and the jury will not 
consider any such evidence.” * ; 

* although one witness, the detective, John M. 
Crowell, had testified that the defendant ‘looked 
like a guilty man to my experience,” and “did 
not look to me, in my experience, as a man who 


was grieved. — 


Many of these matters do not appear in the 
opinion of the Court, but they are in the record, 
and the attention of the Supreme Court of 
Kansas, was called to them all, and were not 
referred to in the opinion: are treated as ‘trivial 
and unimportant.” The Albany Law Journal, 
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. one of the leading law magazines of this country, 
Vol. 35, pages 34, 35, in referring to the decision 
of the Supreme Court of Kansas in this ease, 
among other things, said: 

‘We do not often deem it within. our prov- 
ince to criticise the verdict of the juries and the 
decisions of courts in cases in other and distant 
States: but the case of the State of Kansas vs. 
William Baldwin, recently decided in the Supreme 
Court of that State, affirming a conviction of 
murder, seems so extraordinary as to justify a 
departure from our .custom. ¥ “3 . . 
The learned court say the evidence is ‘‘ not en- 
tirely conclusive.” We believe that nine lawyers 
of every ten in the United States would rather 
say that it does not even cast the shadow of a 
suspicion on the defendant. In addition to the 
legal presumption of innocence, every natural 
presumption is against his guilt; the tie of blood, 
the harmonious relations between him and the 
deceased, the complete absence of apparent 
motive;—no pique, no quarrel, no threats, no 
expectation of pecuniary gain—the utter failure 
to show his vicinity or his preparation. * * * 
lf it were a verdict on the weight of evidence, the 
learned appellate Court might feel compelled to 
affirm; but standing, as we believe, as a case of 
complete failure of inculpatory evidence, we should 
suppose the appellate Court would do what the 
trial Court ought to have done; declare that there 
was no evidence whatever to warrant a convic- 
tion.” 


We cannot burden this court by calling 
special attention to the many errors shown by 
the record, but call attention to the few for the 
purpose of showing that the “equal protection 
of the law’’ has been denied the plaintiff in error, 
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and that he has been deprived of that ‘‘due 
process of law” by a proceeding from begining to 
end which cannot be dignified as a judicial pro- 
ceeding’. | 


Werespecttully ask a reversal of the judgment, 
and that the plaintiff in error shall have a new 
trial which shall be conducted with some due 
regard to the law of the land. 


B. P. WAGGENER, 
W. D. WEBB, 
Attorneys tor Plaintiff in Error. 
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Supreme Court of the alnited States. 
THE STATE OF KANSAS, Prarntirr. 


WILLIAM J. BALDWIN, DerenDAnt. 


MOTION TO ADVANCE 


Now comes the plaintiff, by ». b. Bradford, the attorney 
general of said state, and prays this honorable Court that 
the above-named cause may be placed upon the docket of 
this Court for the October term, A. D. 1888, and that the 
same may be assigned for hearing during the month of De- 
cem ber, A. D. 1888 

S. Bb. BRADFORD, 


. 7 . . } 4 . - 
Alforney General of tie State of Aransas. 


IN THE SUPREME COURT OF THE UNITED STATES. 


Tue STATE OF KANSAS vs. WILLIAM J. BALDWIN. 


It is hereby stipulated and agreed that this action may 
be advanced and set down for hearing on any day during 
the month of December, 1888, to suit the convenience of the 
Court. 

S. B. BRADFORD, 
Attorney General of the State of Aansas. 
Joun C. ‘TOMLINSON, 
Attorney for William J. Baldwin. 


OcTOBER 15, 1588. 
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Supreme Court of the alnited States. 


THE STATE OF KANSAS, PLAINTIFF. 


WILLIAM J. BALDWIN, DerenpDaAnt. 


MOTION TO ADVANCE. 


Now comes the plaintiff, by S. B. Bradford, the attorney 
general of said State, and prays this honorable Court that 
the above-named cause may be placed upon the docket of 
this Court for the October. term, A. D. 1888, and that the 
same may be assigned for hearing during the month of De- 
cember, A. D. 1888 

S. B. BRADFORD, 
Attorney General of the State of Kansas. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THe STATE OF KANSAS vs. WILLIAM J. BALDWIN. 


Stipulation. 


It is hereby stipulated and agreed that this action may 
be advanced and set down for hearing Oh any day during 
the month of December, 1888, to suit the convenience of the 
Court. 

S. B. BRADFORD, 
Attorney General of the State of Kansas. 
JoHN C. TOMLINSON, 
Altorney for William J. Baldwin. 
OcroBER 15, 1888. 


IN THE SUPREME COURT OF THE UNITED STATES. 


THe State or Kansas, Plaintiff, 
is, 


WittraAmM J. BALDWIN, Defendani. 


Reasons. 


Now comes the plaintiff, by S. B. Bradford, the attorney 
general of said State, and, for his reasons for advancing the 
above-entitied cause, says: 

The defendant, William J. Baldwin, was convicted of the 
crime of murder in the first degree in the district court of 
Atchison county, Kansas, at the March, A. D. 1886, term of 
that court. 

It was the judgment of the court that the defendant suffer 
the death penalty. 

The defendant filed his motion for a new trial, which was 
overruled. 

The defendant then appealed to the supreme court of the 
State of Kansas, where, after some delay, the judgment of the 
district court of Atchison county was affirmed. 

The defendant was committed to the penitentiary of the 
State of Kansas in the month of April, A. D. 1886. 

The defendant has been confined in the Kansas peniten- 
tiary for over two years. 

He has perfected his appeal to this Court. 

As the attorney general of the State of Kansas, I am in- 
formed that the defendant is without the necessary funds 
with which to prosecute his appeal if he should be required 
to pay the expense of his solicitors to the seat of govern- 
ment for the purpose of making this motion to advance his 
case upon the docket of this Court. 

Having no interest in the prosecution of this case except 
that of a public officer, and believing the representations of 
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counsel to be true as to the ability of the defendant to pay 
such expenses as would be necessary to make this motion 
on his own part, and feeling that it is but just and proper 
that the defendant have a speedy trial of his appeal, as the 
attorney general and solicitor for the State of Kansas I am 
willing that the same shall be had. The defendant was 
charged with murder in the first degree for causing the 
death of his sister by the use of chloroform. 

The evidence was largely circumstantial. ‘The defendant 
maintains that the verdict of the jury is not sustained by the 
evidence; that the jury was not sworn to try the isssues 
joined and a true verdict render according to the law and 
the evidence; that there is an entire absence of any of the 
elements of guilt, but that the defendant was found guilty 
by the jury to satisfy the public clamor then raging in the 
county in which he was tried. 


selieving that counsel for the defendant are sincere in 
pressing their assignment of error, and believing that their 
appeal will avail them nothing, I am still willing that they 
shall be heard. 
S. B. BRADFORD, 
Attorney General of the State of Kansas, 
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‘Hi SLALE OF KANSAS, Defendant in Erro 


BRIEF OF DEFENDANT IN ERROR. 


. ; r te A YF ° t 
S. B. BRADFORD. 


Attorney General of the State of Kansas 
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IN THE SUPREME COURT 


OF THE UNITED STATES. 


WILLIAM BALDWIN, Plaintiff in Error, 
vs, 


THE STATE OF KANSAS, Defendantin Error. } 


~- 


BRIEF OF DEFENDANT IN ERROR, 


STATEMENT. 
On the 18th day of July, A. D. 1885, W. A. Ferguson, 


Coroner of the county of Atchison, issued his warrant to the 
sheriff or any constable of Atchison county therein, requiring 
the sheriff or constable to arrest and take before T. M. Pierce, 
a justice of the peace in and for Atchison county, the plain- 
tiff in error, William Baldwin. The warrant was issued 
by authority of the statutes of Kansas, by the Coroner, W. 
A. Ferguson, on an inquest held by him as the coroner, in 
which the jurors found that Mary Baldwin came to her death 
by chloroform, feloniously administered by William Bald- 
win on the 7th day of July, 1885. Baldwin was arrested 
and taken before said justice of the peace for his preliminary 
examination. The examination was adjourned until the 22d 
day of July, 1885, at 9 o’clock. On the 22d day of July, 
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1885, the plaintiff appeared by the County Attorney of Atchi- 
son county, W. D. Gilbert, and the defendant, Wm. Bald- 


win, appeared personally, and by his attorneys, Everest «& 


Waggener. ‘The examination continued until the 23d day of 


July, 1885, at which time the defendant was held over for 
his appearance at the District Court of Atchison county, 
Kansas, in the sum of twenty-five thousand dollars. 


On the 2d day of November, A. D. 1885, kn information 


was filed by W. D. Gilbert, the then County Attorney of 


Atchison county, charging the defendant with the crime of 


murder in the first degree. The charge of the information 
is as follows, omitting caption : 


“First Count. W. D. Gilbert, County Attorney in and for the county 
of Atchison, in the State of Kansas, in the name and by the authority 
of the State of Kansas, comes here into the said District Court of said 
Atchison county, on this 2d day of November, in the year of our Lord 
one thousand eight hundred and eighty-five, and gives the said court to 
understand and be informed: That the defendant, William Baldwin, 
late of said county of Atchison, State of Kansas, on or about the 8th 
day of July, A. D. 1885, in the said county of Atchison and State of 
Kansas, then and there being, did then and there unlawfully, willfully, 
deliberately, premeditatedly, purposely, feloniously and with malice 
aforethought, assault, kill and murder one Mary Baldwin, a human being 
then and there being, by then and there unlawfully, willfully, deliberately, 
premeditatedly, purposely, feloniously and with malice aforethought 
administering to the said Mary Baldwin an anesthetic, to wit, chloro- 
form, and other like poisons, said anesthetic then and there so adminis- 
tered as aforesaid by said defendant, William Baldwin, to said Mary 
Baldwin being then and there a deadly poison, with the felonious in- 
tent, then and there purposely, unlawfully, willfully, premeditatedly 
and with malice aforethought, her, the said Mary Baldwin, to kill and 
murder, contrary to the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the State of Kansas. 

“Second Count. W. D. Gilbert, County Attorney in and for the county 
of Atchison, in the State of Kansas, in the name and by the authority 
of the State of Kansas, comes here into the said District Court of said 
Atchison county on this 2d day of November, in the year of our Lord 
one thousand eight hundred and eighty-five, and further gives the 
said court to understand and be informed: That the said defendant, 
William Baldwin, late of said county of Atchison, State of Kansas, on or 
about the 8th day of July, A. D. 1885, in the said county of Atchison 
and State of Kansas, then and there being, did then and there unlaw- 


ee 


emcee ST 


fully, willfully, deliberately, premeditatedly, purposely, feloniously and 
with malice aforethought, assault, kill and murder one Mary Baldwin, 
a human being then and there being, by then and there unlawfully, 
willfully, deliberatély, premeditatedly, purposely, feloniously, forcibly 
and with malice aforethought, pressing a pillow on, over and against 
the mouth, nose and face of her, the said Mary Baldwin, thereby pre- 
venting respiration and producing death of her, the said Mary Baldwin, 
by reason whereof the said Mary Baldwin then and there died, with the 
intent then and there purposely, unlawfully, willfully, deliberately, pre- 
meditatedly, and with malice aforethought, her, the said Mary Baldwin. 
to kill and murder; contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of the State of 
Kansas.” 


This information was sworn to in the manner provided by 
law, by the County Attorney, and the names of the witnesses 
at that time known to the County Attorney were indorsed 
upon the back of the information. 

On the 7th day of November, A. D. 1885, the defendant, 
William Baldwin, was arraigned in open court on said infor- 
mation, and the same being read to him, he plead “ Not 
guilty” thereto. 

On the 11th day of November, 1885, among other things, 
the following journal entry was made: 

Tue STATE OF KANSAS, Plaintiff’, vs. WILLIAM BALDWIN, Defendant. 

“Now in this case the plaintiff appeared by W. D. Gilbert, County 
Attorney, and 8. H. Glenn, its attorneys, and the defendant appeared 
in person and by Everest & Waggener, his attorneys, and the issue be- 
ing joined upon the plea of not guilty, came a jury, to wit, C. A. Miller, 
Richard Ayers, Charles Hix, J. H. Artman, H. B. Dale, John Ernst, sr., 
Thomas Collier, George W. Bowser, John Burns, J. 8. Allen, Robert 
Sparks, and Arthur Lacey, twelve good and lawful men having the qual- 
ifications of jurors, who, being duly elected, tried, and sworn well and 
truly to try the issue joined herein, pending the introduction of testi- 


mony, the court adjourned until to-morrow morning, November 12 
A. D. 1885, at 9 o'clock.” 


On November 12th, 1885, the following entry was made: 
THe STATE Or Kansas, Plaintif, vs. WILLIAM BaLowty, Defendant. 

“This case was again resumed before the same jury. The plaintiff 
appearing by W. D. Gilbert, County Attorney, its attorney, and the de-— 
fendant appearing in person and with Everest & Waggener, his attor- 
neys, and the jury having heard part of the evidence, pending the further 
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introduction of testimony, the court adjourned until to-morrow morn- 
ing, November 13th, A. D. 1885, at 9 o’clock.” 


And in like manner the trial of the case of The State of 
Kansas vs. William Baldwin continued from day to day until 
the 17th day of November, 1885, at which time the follow- 
ing entry was made, omitting caption : 


“This case was again resumed before the same jury, who, having 
heard all the evidence, the instructions of the court, and the arguments 
of counsel, retired under the charge of a sworn officer to consider of 
their verdict, and afterwards, to wit, on the 18th day of November, A. D 
1885, returned into court, and through their foreman, presented to the 
court their said verdict, and which said verdict is in words and figures 
following, to wit: 

THE STATE OF Kansas, Plaintiff’, vs. WILLIAM BALDWIN, Defendant, 


“ VERDICT.—We, the jury duly impaneled, charged and sworn in the above entitled 
action, do upon our oaths find the defendant William Baldwin guilty of murder in the 


first degree, as charged in the first count of the information. 
JouN ErRNst, Foreman.” 


On the 18th day of November, 1885, after the trial and 
verdict, a motion for a new trial was made by counsel for the 
defendant, William Baldwin; which motion for a new trial, 


omitting caption, is in the words and figures following, to wit: 


“Now comes the said defendant, and moves the court to grant a new 
trial for the following reasons, to wit: 

“First — Because the jury received evidence, papers, and documents 
not authorized by the court. 

*“ Second — Because the court, on the trial of said case, admitted ille- 
gal testimony. 

“Third — Newly-discovered evidence. 

“Fourth— Because the jury were guilty of misconduct tending to 
prevent a fair and due consideration of the case. 

“Fifth — Because the verdict of the jury was decided by means other 
than a fair expression of an opinion on the part of the jurors. 

“Sixth — Because the court misdirected the jury in material matter 
of law. 

“Seventh — Because the verdict is contrary to law. 

“ Eighth — Because the verdict is contrary to the evidence. 

“ Ninth — Because the court refused to give instructions to the jury 
as requested by the defendant. 

“ Tenth — Because the court neglected and refused to state tothe jury 
all matters of law which were necessary for their information in giving 


their verdict. 
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‘Eleventh — Because the verdict of the jury is not responsive to the 
information, or either count thereof. 

“Twelfth —-Affidavits and oral evidence will be used in support of 
this motion on the hearing of the same.” 


Afterwards, on the 19th day of November, A. D. 1885, an 
amended motion for a new trial was made, which, omitting 


caption, is in the words and figures following, to wit: 


“AMENDED MOTION FOR A NEW TRIAL. 


* Defendant moves the court to set aside the verdict and grant a new 
trial herein, for the following reasons, to wit: 

“First — That the court erred in admitting the testimony of the wit- 
nesses, James and Worstall, and in permitting them to give an opinion 
over the objections of defendant. 

“Second — That the court erred in admitting the letter of Mary Bald- 
win of date July 7th, 1885, over the objections of defendant. 

“Third— That the court erred in receiving incompetent testimony 
over the objections of the defendant, by reason of which defendant was 
prevented from having a fair and impartial trial. 

* Fourth — Because the court erred in refusing to receive competent 
and material testimony and evidence offered by the defendant. 

“ Fifth — Because the court permitted the court room inside the bar 
to be filled up and taken possession of by spectators, all prejudiced 
against the defendant. 

“Sixth — Because the County Attorney and his associate, 8S. H. Glenn, 
were guilty of misconduct in their arguments to the jury, and in their 
discussion of facts not in evidence, to the great prejudice of the de- 
fendant, by which he was prevented from having a fair and impartial 
trial. 

“Seventh — Because the court erred in its instructions to the jury, and 
especially in giving instructions 19, 20 and 23, which were duly excepted 
to by the defendant. 

“Eighth — Because the court erred in refusing to give proper in- 
structions asked by the defendant. 

“ Ninth — Because the jury received papers, documents and evidence 
not authorized by the court, and because the court admitted illegal 
testimony. 

“Tenth — Newly-discovered evidence. 

“ Eleventh — Because the jury were guilty of misconduct tending to 
prevent a fair and due consideration of the case. 

“Twelfth — Because the jury were influenced and controlled in the 
verdict rendered, by other means than by the testimony and the in- 
structions of the court. 

“Thirteenth — Because the jury were controlled and influenced by 
prejudice against the defendant. 
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* Fourteenth —- Because the court misdirected the jury in material 
matters of law. 

“ Fifteenth — Because the verdict of the jury is contrary to evidence, 
and against the weight of evidence. 

“Sixteenth —- Because the verdict of the jury is contrary to law. 

“Seventeenth — Because the jury in arriving at their verdict disre- 
garded the instructions of the court. 

“Eighteenth — For error of law occurring at the trial, and duly ex- 
cepted to by the defendant at the time. 

“ Nineteenth — Surprise, which ordinary prudence could not have 
guarded against, in this, that the County Attorney, W. D. Gilbert, in 
formed defendant’s attorneys after the information had been filed, 
that he had no other testimony except such as would be cumulative of 
that offered on the preliminary examination. That notwithstanding 
such statement of ‘said County Attorney, and notwithstanding he had 
knowledge that said witness, Binswanger, would be a witness at the 
time the information was filed, the said W. D. Gilbert intentionally and 
for the purpose of taking an undue advantage of the defendant, did 
conceal the fact that said party would be a witness, until after defend- 
ant had announced himself ready for trial, and when defendant had no 
time or opportunity to contradict or impeach the said witness. 

“Affidavits, oral and record evidence will be used in support of this 
motion on the hearing of the same.” 


Afterwards, during the said term of court, the motion and 
amended motion for a new trial were argued before the court, 
and by the court considered and overruled. 

On the 18th day of November, A. D. 1885, the said de- 


fendant filed his motion in arrest of judgment, which motion, 


omitting caption, is in the words and figures following, to- 
wit: 

‘““Now comes the said defendant, and moves the court to arrest the 
judgment herein for the following reasons, to wit : 

“First——That the facts stated in the information do not state a 
public offense. 

“Second — Because the judgment of the jury is informal, irregular 
and void, and not such as the court can pass judgment upon. 

‘“ Third — Because the verdict is not responsive to the charge and al- 
legations in the information, and the court cannot say under which 
count of the information the said defendant is convicted by the said 
verdict.” 


Which said motion in arrest of judgment was also over- 
ruled, and the defendant was sentenced by the court as pro- 


vided by law. 
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Afterwards, on the 28th day of January, 1888, the defend- 
ant, William Baldwin, perfected his appeal to the Supreme 
Court of the State of Kansas. 

At the July term, A. D. 1886, of the Supreme Court of 
the State of Kansas, the case came on to be heard, and after 
the presentation of briefs by both plaintiff and defendant, and 
argument of the case, the same was submitted to the court. 
All of the questions raised by the defendant in his appeal 
taken from the District Court to the Supreme Court of the 
State were decided against him, and the judgment of the 
District Court was affirmed by the Supreme Court, and the 
defendant was committed to the penitentiary of the State of 
Kansas, in accordance with the sentence of the Judge of the 
District Court pronounced upon him, and there remains to 
this day. 

After the judgment of the Supreme Court of the State of 
Kansas affirming the judgment of the District Court, the 
defendant, by his attorneys, Everest & Waggener, filed a 
motion for a rehearing, in which the following, among other 
reasons, were assigned : 

* Because on the first assignment of error, as heretofore presented 
by appellant, this court, in the opinion filed herein, mistakes the record 
and erroneously states in said opinion that the form of oath admin- 
istered to the jury does not appear in the bill of exceptions filed herein, 
and that it only appears in the journal entry made by the clerk of the 
court below. 

“ Fifteenth.— Because this court has erroneously sustained the con- 


viction of the defendant against the law of the land, and in face of the 
fact that the record does not disclose any evidence of his guilt.” 


. By an amended motion, duly filed in the Supreme Court 
of the State of Kansas, the following grounds for a rehear- 
ing were set forth: 


“e, Because in and by the fourteenth amendment to the Constitu- 
tion of the United States of America, it is provided that ‘No State shall 
deprive any person of life, liberty or property without dae process of 
law;’ and by the decision of this court, filed herein, it is decided and 
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held that although the jury by and before which the defendant was 
tried, was not ‘sworn a true verdict to render according to the law and 
evidence,’ as required by the statute of this State and by law, never- 
theless the verdict of said jury must stand, as also the sentence of 
death thereon, because the defendant did not object to such illegally 
constituted jury and tribunal. 

“d. Because this court had decided that it is due process of law to 
deprive a person of his life and liberty by and through the instrumen- 
tality of an illegally constituted tribunal, for the reason and only be- 
cause the defendant did not interpose any objection thereto, which 
decision is in conflict with and in contravention of said fourteenth 
amendment to» the Constitution of the United States of America.” 

Thereafter the said Supreme Court of the State of Kansas, 
on said motion for a rehearing, made and filed the following 
opinion and order, to wit: 


“Now comes on for decision the motion for a rehearing of this cause 
heretofore submitted herein, and thereupon, after consideration of all 
the matters presented by said motion, it is ordered that the said motion 
be overruled and denied, and that the court expressly finds that in 
impaneling and swearing the jury, as appears from the record pre- 
sented, neither the fifth nor the fourteenth amendments to the Con- 
stitution of the United States were in any way violated or infringed, 
and that neither of said amendments were violated or infringed by any 
proceedings in the case.” 


To this opinion of the Supreme Court overruling the ap- 
plication for a rehearing the plaintiff in error in this case ex- 
cepted, as well as to the judgment of the court affirming the 


judgment of conviction of the trial court. 


ARGUMENT. 

In presenting this argument for the defendant in error | 
shall be as brief as the circumstances will permit. In my 
judgment there are but two questions to be considered as pre- 
sented by the record in this case, and they are: Has this 
court jurisdiction? Has the defendant been deprived of life, 
liberty or property without due process of law? To deter- 
mine the jurisdictional question, it is only necessary to exam- 
ine the history of the case as presented in the record. The 


information was filed in the State court by the County Attor- 
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ney in the manner provided by law, and no motion to quash 
or other objection was ever made to it. The defendant was 
arraigned, and plead not guilty. A jury was selected and 
sworn in the presence of the accused and his counsel, and no 
objection was ever made to the form of the oath administered 
or the manner of administering it, at the time or during the 
trial of the cause, or even at the time of the making of the 
motion for a new trial before the trial court. After the trial 
and verdict of guilty a motion was made for a new trial, 
and all the errors at that time perceptible were complained of ; 
but no complaint of unconstitutionality was made, presented, 
or passed upon by the trial court. The motion for a new 
trial was overruled by the trial court, and a motion for arrest 
of judgment was made in which, like the motion for a new trial, 


no reference is made to the form of oath administered to the 


jury, or the manner of administering it. That motion was also 


overruled. An appeal was taken to the Supreme Court of the 
State of Kansas, the court of last resort of the State, and all 
the errors presented to that court that were complained of in 
the motion for a new trial in the trial court; and in addition 
to the errors complained of to the trial court, it was suggested 
and argued before the Supreme Court, that the jury had not 
been sworn in the manner provided by law: and this argu- 
ment we have reason to believe and infer was an afterthought 
of counsel for the defendant in error herein after an exam- 
ination of the record, wherein he finds in the history of the 
case as given by the Clerk of the District Court, in the usual 
journal entries made by the clerk in such court, that the jury 
was sworn to try the issues joined. 

After a careful examination by the Supreme Court of all 
the questions raised, they were all determined against the 
defendant, the plaintiff in error here, and the judgment of 


the trial court was affirmed. After the judgment of the 
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Supreme Court affirming the trial court, a motion for a re- 
hearing was made by counsel for the plaintiff in error, and 
argued at great length, and for the first time in the history of 
this case the question of unconstitutionality is raised, or in 
other words, it is for the first time urged that the defendant 
has been deprived of life, liberty or property without due 
process of law. 

The constitutionality or unconstitutionality of the Kansas 
law, under which the plaintiff in error was convicted, has 
never been questioned, or the construction of that law, as 
given by the trial court, was not attacked before the Supreme 
Court. 

The object and purpose of a motion for a new trial in the 
trial court is to give to that court an opportunity to pass upon 
and modify, or correct at least, the errors committed by it, 
and when an appeal is taken to the court of last resort of the 
State the appellate court can only pass upon such questions 
as were presented to the trial court, and none other, and if 
that judgment of the court of last resort in the State, over- 
ruling or affirming the trial court, is appealed to the court of 
last resort of the nation, then the Supreme Court can only 
pass upon and review such questions as were passed upon by 
the trial court and reversed or affirmed by the court of last 
resort of the State. His Honor Chief Justice WaAIrs, in 
the case of Spies v. Illinois, 123 U.S. 181, in speaking of 
this question, makes use of the following language : 


“As the Supreme Court of the State was reviewing the decision of 
the trial court, it must appear that the claim was made in that court, 
because the Supreme Court was only authorized to review the judg- 
ment for errors committed there, and we can do no more.” 


And again, the Honorable Chief Justice makes use of the 
following language : 


“If the right was not set up or claimed in the proper court below, the 
judgment of the highest court of the State in the action is conclusive 
so far as the right of review here is concerned.” 


id 


id 


L] 


| therefore conclude that if the question of unconstitutional- 
ity or due process of law was not presented to the trial court, 
and that court given an opportunity to correct its own errors, 
that then the Supreme Court of the State of Kansas could 
not be called upon to correct errors uncomplained of, and this - 
court under the Spies case could not go back and review errors 
uncomplained of before the trial court. 

This leaves but one other question for us to consider, and 
that is, was the jury sworn? As I have hereinbefore stated, 
no objection was made in the trial court to the manner or 
form of oath administered to the jury. No opportunity was 
given the trial court to correct whatever errors it might have 
committed in that matter. As I have said before, the ques- 
tion as to whether the jury was properly sworn or not was an 
afterthought of counsel for the plaintiff in error. After the 
record had been prepared for the Supreme Court of the State, 
counsel in reading the record evidently discovered the lan- 
guage of the journal entry made by the clerk in giving a his- 
tory of the progress of the trial, and as is usual in such cases» 
magnified its import and laid great stress upon it as an error 
committed by the trial court. The language of that journal 
entry should be taken as a whole in order to understand what 
was intended by the clerk; and tothe end that this court may 


be informed, I give here the journal in full. It is as follows: 


“Now in this case the plaintiff appeared by W. D. Gilbert, County 
Attorney, and 8. H. Glenn, its attorneys, and the defendant appeared 
in person and by Everest & Waggener, his attorneys, and the issue 
being joined upon the plea of ‘not guilty, came a jury, to wit: C. A. 
Miller, Richard Ayres, Charles Hix, J. H. Artman, H. B. Dale, John 
Ernst sr., Thomas Collier, George W. Bowser, John Burns, J. 5. Allen, 
Robert Sparks, and Arthur Lacey, twelve good and lawful men having 
the qualifications of jurors, who, being duly elected, tried and sworn 
well and truly to try the issue joined herein, pending the introduction 
of testimony, the court adjourned until to-morrow morning, November 
12, A. D. 1885, at 9 o'clock.” 
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Counsel for plaintiff in error have quoted largely from 


opinions of the Supreme Court of Alabama to sustain the 


a 
- eae 


position taken by them, that if the jury was not properly 


Fale 


sworn that it is tantamount to no oath having been admin- 
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istered to the jury. That if the jury was not sworn, or 
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properly sworn, that then the imprisonment of the plaintiff 
in error is without due process of law. I will assent to the 
position of counsel for plaintiff in error, that if the jury is 
not properly sworn, that it is tantamount to the jury not 
having been sworn at all, and if the jury was not sworn, that 
then the imprisonment of the plaintiff in error is without 
due process of law. 

The next proposition of disagreement between counsel for 
plaintiff in error and myself is, that in this case the record 


does not pretend to give the form of the oath administered 


by the clerk to the jury. The journal entry is simply a part 
of the history of the case. If the journal entry —the record 
as we call it— purported to give the form of the oath admin- 
istered, and it should develop that that form fell far short of 
the oath required by law, then there would be no room for 
disagreement. It will be discovered by examination of all 
of the cases referred to by counsel for plaintiff in error, like 
in the case of Dixon v. The State, 4 Green (Ia.) 381, that the 
opinion of the court states distinctly that a jury was impan- 


eled and sworn the truth to speak, and a verdict returned 


against the defendant. ‘The court in that case say: 


“In that case, the record showed that the oath administered to the 
jury was: ‘the truth to speak upon the issue joined between the par- 


** 


ties. 


The case cited by counsel for plaintiff in error, found in 
3 Minn. 447, is in keeping with the opinion to which I have 
last called the attention of the court; 7. e., the Supreme Court 


of Minnesota, in passing upon that question, say: 


ara a 


“The oath actually administered as appears by the return in this 
case, was that required in cases not capital, and not the oath prescribed 
in a capital case.” * 

[t would appear from the language of the Supreme Court 
of Minnesota in this case, that two forms of oaths were re- 
quired in criminal cases. That in a capital case the oath re- 
quired to be administered to the jury was that they should 
well and truly try the issues joined, and true deliverance 
make, and that the statute made a distinction and prescribed 
that form to be administered in capital cases, and that the 
record shows that that form had not been administered in 
that case, and therefore error had been committed. 

Counsel for plaintiff in error rely with great confidence 
upon the case of The State v. Rollins, 2 Foster, (N. H.) 528. 
The particular language to which I desire to call the atten- 
tion of the court is found on pages 532 and 533. The court 
in that case say: 


“The only question proposed to be considered, is that arising upon 
the exception taken to the form of the oath administered to the jurors 
who returned the verdict in this case. The objection is, that the oath 
administered was not the oath required by the statute to be adminis- 
tered in criminal cases. The statute provides that the ‘petit juror’s 
oath in criminal cases’ shall be in the following form, namely: ‘ You 
solemnly swear, that you will well and truly try, and true deliverance 
make, between the State of New Hampshire and the prisoner at the bar, 
whom you shall have in charge, according to law and the evidence given 
you. So help you God.’” 


That court also say : 


“The oath that was adminigtered differs in its terms from that which 
is prescribed, and is inapplicable and inappropriate in a criminal trial.” 


It does not appear in that case, as in this, that a mere 
history or journal entry, like the one in the case at bar, was 
presented in the record, but I infer from the language of that. 
opinion, that the oath itself had not been included in the 
record, or the exception to the form of the oath administered 


was taken at the time it was administered in the trial court. 
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Counsel for plaintiff in error cites approvingly the case of 
Schamberger v. The State, 68 Ala. 543. I, too, am inclined 
to cite approvingly of that case, and in my opinion it settles 
the controversy in this case. The court in that case make 
use of the following language: 

“We have several times ruled, that when in the judgment entry it 
is recited that the jury was sworn ‘according to law,’ or ‘duly sworn,’ 
this is sufficient. This rule, if universally observed, would be very 
simple, and at the same time safe in practice. It would be well if the 
presiding judges, and especially the solicitors, would give attention to 
this. It would prevent many needless reversals. We have also fre 
quently ruled, that if the judgment entry assumes to set out the oath 
administered, it must ex'press all the essential elements the statute 
prescribes.” 

The court again say: 

“The judgment entry in this case recites that the jurors were ‘ duly 
elected, tried, and sworn according to law.’ This is amply sufficient, 
if the recital stopped with these words. But it goes further, and sets 
forth what they were sworn to do. It affirms that they were ‘sworn ac 
cording to law.’”’ 

The conditions in the case at bar differ from the cases cited 
by plaintiff in this, that the Kansas statutes nowhere pre- 
scribe a form of oath to be administered. Section 208 of 
the criminal code, and section 274 of the civil code, pro- 
vide that the jury shall be sworn to well and truly try the 
matters submitted to them in the case in hearing, and a true 
verdict give according to the law and evidence. 

Associate Justice JOHNSTON, of the Kansas Supreme 
Court, in the opinion of the court in this case, makes use of 
the following language, which I think explains the theory 
upon which the Supreme Court of Kansas arrived at the 
conclusions they did: 

“The contention of the defendant is, that the record undertakes to 
set out the oath actually administered to the jury, and that as it omitted 


the essential part of requiring that they should a true verdict give ac- 
cording to the law and the evidence, the judgment should be reversed.” 
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Again the court say : 


“It may also be conceded that the record should show that the jury 
were sworn, and when the record does purport to set out in full the 
form of the oath upon which the verdict is based, it must be in sub- 
stantial compliance with law; otherwise the conviction cannot stand. 
The assumption by counsel that the oath as actually administered is 
set out in full in the record, it seems to us is unwarranted. What is 
stated in the record is but a recital by the clerk of the fact that the 
jury were sworn. ‘The swearing was of course done orally in open court, 
and it is no part of the duty of the clerk to place on the record the exact 
formulary of words in which the oath was couched. He has performed 
his duty in that respect when he enters the fact that the jury were duly 
sworn, and when that is done, the presumption will be that the oath 
was correctly administered.” 


And again they say: 


“It may be observed that in the form of the verdict returned, and 
which was prepared and presented to the jury by the trial judge, it was 
stated that the jury was duly impaneled and sworn.” 


And again they make use of the following language: 


“A still more conclusive answer on this point is, that no objection was 
made to the form of the oath when it was administered, or at any other 
time prior to its presentation in this court. If there was any irregu- 
larity in this respect it should, and probably would have been objected 
to at the time it occurred. It is quite unlikely that there was any de- 
parture from the form of the oath so well understood, and which is in 
universal use in all of the courts of the State; but if the form of the 
oath was defective, the attention of the court should have been called 
to it at the time the oath was taken, so that it might have been cor- 
rected. A party cannot sit silently by and take the chances of acquittal, 
and subsequently, when convicted, make objections to an irregularity 
in the form of the oath. Not only must the objection be made when 
the irregularity is committed, but the form in which the oath was taken, 
as well as the objection, should be incorporated into the bill of excep- 
tions, in order that this court may see whether or not it is sufficient.’ 


[ have herein already stated that no exception was taken 
to the form of the oath at the time it was administered, or at 
the time of making the motion for a new trial, or the motion 
for arrest of judgment in the trial court. Therefore, if no 
opportunity was presented the trial court to correct its errors 
in that respect, it was not a matter to be considered by the 


Supreme Court of the State, as no mention of it is made in 
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the bill of exceptions by the appellant, plaintiff in error here. 
In keeping with what Justice JoHNSTON decides in the opin- 
ion to which I have referred, I desire to call the attention of 
this honorable court to section 203, found at page 258 of 
Proffatt on Jury Trial, wherein the author proclaims the law 
to be that an exception to the form of the oath must be taken 
at the time of the trial. He makes use of the following 
language : 


“Whenever any error is made in the administration of the oath, it 
should be objected to in the court below; the objection cannot be 
made in the appellate court for the first time. So, where the record 
shows that the jury were sworn the truth to speak upon the issue 
joined, the court above will hold the oath sufficient, especially if not 


objected to below.” 

The author cites in support of that proposition, Chandler 
v. Hammond, 23 Ga. 493; Wrocklege v. State, 1 Clarke, 
Iowa, 167. } 


The Supreme Court of Ohio in the case of John Boose v. 
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The State of Ohio, 10 Ohio St. 575, sustains the views of the 
Kansas Supreme Court in the case at bar. The court in that 
case says: 


“The record of a judgment in a criminal case which shows that the 
jury, upon being ‘impaneled and sworn the truth to speak upon the issue 
joined between the parties,’ and after having heard the evidence and 
charge of the court, upon their oaths did say that the defendant is 
guilty as charged, etc., is sufficient, without the addition of the words 
‘according to the law and the evidence,’ in connection with the oath to 
render a verdict on the issue joined.” 


In the case of Bartlett et al. v. State of Ohio, 28 Ohio St. 


672, the Supreme Court of Ohio uses the following language: 


“The record states that certain persons (naming them) were im- 
paneled and sworn to well and truly try and true deliverance make ; 
but the form of the oath administered is not given, nor does the rec- 
ord purport to give it. It only states, as though it were giving a his- 
tory of the trial, that a jury was impaneled and sworn. If the oath 
administered was insufficient or improper, it was the duty of the party 
to incorporate into his bill of exceptions the form of oath used, in . 
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order that a court of error may see whether it was the proper one or 
not. But we are unable to tell from this bill whether the jury was 
sworn by the uplifted hand, by the book, or whether they affirmed.” 


This | think is an absolute parallel case with the case at 
bar. The record in this case does not purport to give the 
form of oath administered, or the manner in which it was ad- 
ministered, whether by the uplifted hand, by the book, or 
whether they affirmed. 

We tind in 26 Miss., in the case of Dyson vs. The State of 
Mississippi, on pages 379, 380, and 381, that a case like the 


case at bar was pending, and the court, in passing upon the 
propositions involved in that case, used the following language: 
- “It is not the duty of the clerk, in making up the record of proceed- 
ing in a cause, to set out the oath administered tothe jury. All that is 
required of him in this respect, under the law as settled by this court, 
In reference to courts of general jurisdiction, is, that the record should 
show that the jury weresworn. And we are not disposed to extend this 
rule beyond its strict limit. [f he undertakes to state other things con- 
nected with the administration of the oath, these additional statements 


would be unofficial. and not properly a part of the record.” 
he court again say: 
~The statement of the oath administered, is no more a part of the 


duty of the clerk than it is his duty to incorporate in the record any 


document or deposition offered in evidence in the course of the trial.’ 
(gain they say: 
“If, then, the swearing of the jurors is improper in any respect, the 
objection must be presented by bill of exceptions: and unless it is so 


presented, if sufficient appears of record to show that the jury were 
sworn. it must be presumed that they were legally sworn.” 

And they further say: 

‘In the present case, it appears manifest that it was not intended 
by the clerk, as it was no part of his duty, to set out the oath in the 
manner or form used in administering it tothe jurors. The statement 
is by way of recital, thus: ‘And thereupon came a jury of good and 
lawful men, to wit,’ &c., ‘who, being elected, tried, and sworn the truth 
to speak in the issue joined, referring to what had previously taken 
place. in order to show that an oath had been administered, rather than 
to state its form or substance. It is a memorandum relative to a pro- 
ceeding in the case, made after the fact had transpired, and not the 
record of the very thing done at the time and in the manner and form 


in which it was done.” 
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When we take into consideration that the statutes of Kan- 
sas nowhere prescribe the form of oath, or the manner in 
which it should be administered, it is safe to conclude that it 
was no part of the duties of the clerk to incorporate in his 
minutes the form of oath, or manner of oath to be adminis- 
tered in this case. It was only his duty to note the fact, as 
he did in the case at bar, that the jury were sworn in the 
manner provided by law. In all the criminal cases that have 
ever been appealed from the district to the Supreme Court of 
the State of Kansas, a record in each and every instance 
has been similar to the one in the case at bar has been made, 
and no objection has ever been made to that kind of record, 
nor has it ever been contended that the record purports to 
give the form of oath administered to the jury. 

Inasmuch as counsel for plaintiff in error has cited copi- 
ously from the Alabama decisions, I desire to call the court’s 
attention to the language of the Alabama court in the case of 
Crist v. The State, 21 Ala. 149. They say: 

‘However unclerical may be several of the terms found in this rec- 
ord, and however much it may be regretted that. in a record of 80 grave a 
character, any deviation from the appropriate language of ordinary 
forms may occur, yet on the record, such as it is, there is no rational 
ground for doubt as to whether the jury were sworn before they entered 
upon the discharge of their highly responsible duties. ‘The entry 
recites: ‘This day came the State of Alabama, by its solicitor, and also 
came the defendant in person and by counsel, and a plea of not guilty 
having been made at a former day of the court, thereupon came a jury, 
to wit: (here follow twelve names,) good and lawful jurors, who were 
selected and impaneled well and truly to try the issues joined between 
the State of Alabama and the said defendant; and after the evidence 
of all the witnesses had been given in, and the argument of counsel had 
been heard, the jury received the charge of the court, and retired in 
charge of the sheriff to make up their verdict, and now return into 


court and on their oaths do say, we, the jury. find the defendant guilty, ” 
etc. 


Again, they make use of the following language: 


“Here we have the terms ‘good and lawful jurors’ returning their 
verdict ‘on their oaths,’ grouped together in the same entry. It would 
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be difficult to arrive at any other reasonable conclusion than that they 
were sworn. With a knowledge of the practice universally prevailing 
in this State, of swearing the jury in all cases before the testimony is 
introduced, it is not carrying the doctrine of intendment in favor of 
the regularity of the proceedings in courts of general jurisdiction too 
far, or to an unauthorized extent. to hold that the jury in this case were 
sworn before they heard the testimony. It is enough that the records 
of such a court are certain to a certain extent in general. It is not 
necessary that they should be certain to a certain extent in every par- 
ticular. so as absolutely to exclude every possible conclusion, and all 
argument, presumption or inference against them.” 


It may be said by counsel for plaintiff in error that this 
opinion has been practically overruled by subsequent opinions 
of the same court. That may be said truly of all opinions 
of the Supreme Court of Alabama upon this proposition. In 
fact, that court has waved backwards and forwards, on both 
sides of the line, so frequently that its judgment, or opinion, 
upon that proposition is scarcely to be relied upon. 

After a careful consideration of all the questions involved 
in this matter, I arrive at the conclusion that there are but 
two questions to be considered in this case: one, Has this 
court jurisdiction? and the other is, Was the jury sworn? If 
this court has not in any manner obtained jurisdiction so as 
to pass upon the errors complained of in this case, there is but 
one thing to do, and that is to affirm the opinion of the Su- 
preme Court of the State of Kansas. If this court has ob- 
tained jurisdiction of the subject-matter in this case, then it 
can only pass upon the question of the sufficiency of the jury. ’ 
I think that question, in the light of the opinions [ have cited, 
and the reasoning of the Kansas Supreme Court, ought to be 
resolved in favor of The State, the defendant in error. 

S. B. BRADFORD, 


Attorney General of the State of Kansas. 
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STATE OF KANSAS VS. WILLIAM BALDWIN, 
IN SUPREME COURT, STATE OF KANSAS. 


Beir Rememperep, That on the 30th day of January, 1886, 
there was filed in the office of the clerk of the supreme ‘court of 
the State of Kansas a record and bill of exceptions, of which the 
following is the information and record, in the case of the State 
ot Kansas against William Baldwin, to wit : 


Unitep Srates or America, THE State or Kansas, County or 
ATCHISON. 


In the district court of the Second Judicial District of the State of 
Kansas, sitting in and for Atchison county, at its November 
term, 1885. 


Tue Strate or Kansas, 
Plaintiff, 
vs. . 
Wituram Batpwin, 


Defendant. 
INFORMATION.—FIRST COUNT, 


W. D. Gilbert, county attorney in and for the county of Atchi- 
sor, in the State of Kansas, in the name and by the authority of 
the State of Kansas, comes here, into the said district court of the 
said Atchison county, on this, second day of November, in the 
year of our Lord one thousand, eight hundred and eighty five, 
and gives the said court to understand and be informed, that the de- 
fendant, William Baldwin, late of said county of Atchison, State 
of Kansas, on or about the Sth day of July, “A. D. 1885, in the 
said county of Atchison, State of Kansas, then and there being, 
did then and there unlawfully, wilfully, deliberately, premeditately, 
urposely, feloniously, and with malice atorethought, assault, 

kill, and murder, one Mary Baldwin, a human being, then and 

there being, by then and there unlawfully, wilfully, deliberately, 
premeditately, purposely, teloniously, and with malice afore- 
thought, administering to the said Mary Baldwin an anesthetic, 
to wit: chlorotorm, and other like poisons, said anesthetic, the and 
there so administered as aforesaid, by said defendant, William Bald- 
win, to said Mary Baldwin, being then and there a deadly poison, 
with the telonious intent then and there, purposely, unlawfully, wil- 
fully, premeditately, and with malice aforethought, her, the said 
Mary Baldwin, to kill and murder, contrary to the form of statute 
in such case made and provided, and against the peace and 

1 dignity of the State of Kansas. 


SECOND COUNT. 


W. D. Gilbert, county attorney in and for the county of Atchi- 
son, in the State of Kansas, in the name and by the authority of 
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the State of Kansas, comes here, into the said district eourt of 
said Atchison county, on this second day ol November. in the 
year of our Lord one thousand, eight hundred and eighty five, and 
further gives the said court to understand and be informed that the 
said detendant, William Baldwin, late of said county of Atchison. 
State of Kansas, on or about the eighth day of July, A. D. 1885, in 
the said county of Atchison, State of Kansas, then and there 
being, did then and there unlawfully, wilfully, deliberately, pre- 
meditately, purposely, teloniously, and with malice aforethought, 
assault, kill and murder one Mary Baldwin, a human being, then 
and there being, by then and there unlawfully, wilfully, delib- 
erately, premeditately, purposely, feloniously, forcibly, and with 
malice aforethought, pressing a pillow on, over and against the 
mouth, nose and face of her, the said Mary Baldwin, thereby pre- 
venting respiration’ and producing death of.her, the said Mary 
baldwin, by reason thereot, the said Mary Baldwin then and there 
died ; with the felonious intent then and there purposely, anlaw 
tully, wilfully, deliberately, premeditately, and with malice afore- 
thought, her, the said Mary Baldwin, to kill and murder, contrary 
to the statute in such case made and provided, and against the 
peace and dignity of the State of Kansas. 


W. D. GILBERT, 


. . " , y > 
Attorne /} OF Atchison County, Nflate OT AL dads, 


SC cltiaeal 


Tue STATE oF Kansas, ) 
County ot Atchison. ; : 


NS, 


W. D. Gilbert, of lawful age, being first duly sworn, upon oath 
deposes and Savs, that he is county attorney ot Atchison COUNTY, 
State of Kansas; that he has read and knows the contents of the 
foregoing information, and that the allegations, statements and 

averments therein contained as subscribed by him are true, 
yy according to the best of his intormation and beliet. 
W. D. GILBERT. 
County Attorney of Atchison County, Ntate of Kansas. 


Subscribed and sworn to before ie this 2 day Ol November. A, 
D. 1885. JOHN MOORE, 
Clerk of the District Court. 


Endorsed on back as follows: 

Information No,........ 

The State of Kansas vs. William Baldwin. 

Witnesses for the State: Michael Fitzgerald, Charles Spaulding, 
Mrs. H. V. Farries, W. A. Ferguson, C. Ferguson, W. W. Camp 


bell, I. W. Sandly, W. M. Gough, D. J. Holland, W. W. Cochran, 
Herman Mathei, Albert A. Lewis. Mrs. M. A. Baldwin, Mrs. M. 


, 
. 


Stratton, Eliza Benning, Florence Farries, Bernice Farries, Kate 
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Talbott, Louise Hames, John Hanthorne, J. Hoaskins. Frank Price 
©. W. Benning, C. Weaver, J. J. Locker, Samue! Beck, J. C. Crall. 
Joseph Talbott, A. W.. Bartlett, John M. Crowell. Mrs. Jennie 
Ilellener. 


Presented in open court and filed November 2d, 1885, 
JOUN MOORE, 
District Clerk. 


Witnesses for the State: E. Worstall, L. James, John Donahue, 
©. T. Baker. H. L. Whitaker, Nick. ww helan, Jacob George, S. E. 
Ferguson, Henry Clockman, D. E. Stanley, F. L. Vandergritt, W. 
A. Shephard, R. A. Park, A. M. sewn James Bosanko, John 
Loekton, B. F. Bingswanger, Abe Zahn, S. D. Smith. Clara Nick- 
erson, Ed. Ainsworth, Arthur Ainsworth. 


Thereafter, on the 7th day ot November, 1885. the said defendant, 
William Baldwin, being arraigned in open court on said informa- 
tlon, an | the same bet ‘he res id to him, he plead wee | guilty”? thereto, 
and of such arraignment and plea the following journal entry was 
made, to wit: | 


Nov ember ith, ISS5., 


STATE OF KANSAS, 
Plaintiff, 
Vs, , 
Witiram BaLpwin, 
Defendant. | 


Now in this case the plaintiff appeared by W. D. Gilbert, county 

attorney, its attorne Vv. and the de tend: ant appe: ared in person 

3 and by Everest & Waggener, his attorneys, and the de- 

fendant being arraigned, and the information being read to 

him, and in his hearing, and he being required to plead thereto, 

plead not guilty to murder in the first degree, as charged in the 
information tiled against him. 


November Lith, LSS5. 
Tue Srate or Kansas, /%aintef, | 
Vs. ; 
Wittram Barpwin, Defendant. 

Now in this case the plaintiff appeared by W. D. Gilbert, county 
attorney, and 8. H. Gienn, its attorneys, and the defendant ap- 
pe ‘ared in pe rson, and by Kverest & W: agrener, his attorne ys, and 
the issue bel Ing joined upon a p lea of not guilty, cume a jury, towit: 


A. Miller, Richard Ayers, Charles Hicks, J. H. Artman, H. 
B. Dale. John Ernst, Sr., Thomas Collier, George W. Bowser, 
John Burns, J. 8S. Allen, Robert Sparks and Arthur Lacy, twelve 
good and lawful 1 men, having the qualifications of jurors, who being 
duly elected, tried and sworn well and truly to try the issue joined 
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herein, pending the introduction of testimony, the court adjourned 
until tomorrow morning, November 12th, A. D. 1885, at nine 
o’ clock. 


Tuurspay Mornine, November 12th, 1885. 


Tue Strate or Kansas, Plaintiff, ! 
vs. 
Wituram Bartpwiy, Defendant. \ 


This case was again resumed before the same jury. The plaintiff 
appeared by W. D. Gilbert, county attorney, its attorney, and the 
defendant appeared in person, and with Everest & Waggener, his 
attorney, and the jury having heard part of the evidence, pending 

the further introduction of testimony the court adjourned 
+ until tomorrow morning, November 13th, A. D. 1885, at 
nine o’clock. 
November 13th, 1885, 9 o’clock. 


Strate oF Kansas, Plaintiff, 
vs. 
WituraM Barpwin, Defendant. 


This case was resumed before the same jury. The plaintiff ap- 
peared by W. D. Gilbert, county attorney, its attorney, and the 
defendant appearing in person and by Everest & Waggener, his 
attorneys, and the jury having heard part of the testimony, pending 
the further introduction of the evidence the court adjourned until 
tomorrow morning, November 14th, A. D. 1885, at nine o’clock. 


November 14th, 1885. 


Tue State or Kansas, Plarntiff, ) 
vs. > 
Wiuram Bartpwin, Defendant. | 


This case was again resumed before the same jury, the plaintiff 
appearing by W. D. Gilbert, county attorney, its attorney, and the 
defendant appearing in person and by Everest & Waggener, his 
attorneys, as heretofore, and the jury having heard part of the evi- 
dence, pending the further introduction of testimony the court 
adjourned until Monday morning, November 16th, A. D. 1885, at 
nine o’clock. | 


November 16th, 1885. 


Tue Strate or Kansas, Plaintiff, 


Vs 
Wim Barpwin, Defendant. } 


This case was again resumed before the same jury, the plaintiff 
appearing by W. D. Gilbert, county attorney, its attorney, and the 
defendant appearing in person and with his attorneys, Everest & 
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Waggener, and the jury having heard all the evidence, the 
court adjourned until tomorrow morning, November 17th, 
A. D. 1885, at nine o’clock. 


i | 


November 17th, 1885. 


Tue Strate or Kansas, Plaintiff, ) 
Vs. 
Wittiam Bartpwin, Defendant. 


This case was again resumed before the same jury, who having 
heard all the evidence, the instruction otf the court. and the argu- 
ments of counsel, retired under charge of a sworn officer to 
consider of their verdict, and afterwards, to wit, on the 18th day 
ot November, A. D. 1885, returned into court. and through their 
foreman presented into court, their said verdict. and which said 
verdict is in words and figures as follows, to wit: 


Tue Srate or Kansas, Plaintiff’, ) 
vs. 
Wittram Batpwin, Defendant: 


VERDICT. 


We, the jury, duly empanelled, charged and sworn in the above 
entitled action, do, upon their oaths, find the defendant, William 
Baldwin, guilty of murder in the first degree, as charged in the first 
count of the intormation. 


JOHN ERNST, Foreman. 


Thereupon, it is ordered by the court that the said William 
Baldwin be~ imprisoned in the county Jail of Atchison county, 
Kansas, and there to wait the further order of this court. 


In tue Disrraict Court, Atcutson Country, State or Kansas. 


Tue Strate or Kansas, Plaintiff, ) 
\ 
Vs. 


, 
WiiuMm Baipwin, Defendant, | 
BILL OF EXCEPTIONS—NO. I. 


Be rr RememBerepd, On this, 14th day of November, A. D. 
6 1885, at the November term, A. D. 1885, of said court a 
jury was empanelled and sworn to well and truly try the issues 
joined herein, and the plaintiff, the State of Kansas, to maintain 
the issue on its part introduced the following evidence in order, 
to wit: 
7 In true District Court or Atrcnison County, STatTE oF 
KANSAS. 
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Tue State or Kansas, Plaintiff, 
Wittiam Batpwin, 


Michael J. 
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a 


Vs. 


—~s- 


Def. ndant,. 


Fitzgerald, sworn, 


as follows on direct examination: 


(). 
A 


Q. 
A. 


Q. 


Give your name in full. 

Michael James Fitzgerald. 

Where do you live? 

1001 Commercial street. 

In the city ot Atchison / 

Yes, sir. ' 

How long have you lived in the city of Atchison? 

Since the 22d day of last March. 

Where have you been living since you came to the city ¢ 
Most of the time at 1101 Commercial street. 


State where you were on the evening of the 7th of July last? 


I was at Harmony Garden picnic. 
W hat time did you get home? 
Between half past 11 and 12 o'clock. 
Where was your home then ? 
A. 1101 Commercial street. 
(). Who lived there / 
A. Mrs. Baldwin and Mrs. Barrows. 


State now if any person occ upied the house at that time. on 


the 7th of July? 


A. 
Q. 
A. 
Q. 
A. 


work. 


(). 
A. 


eng d 


A. 
(). 
A. 
(). 
A. 


Miss Mary Baldwin. 

Did you see her on the 7th day of July at 
I think I did, sitting on the front porch. 
What time in the day / 

About seven o’clock in the evening, when | came home from 


any time ? 


Anybody with you? 

No, sir. 

See her afterward that dav ¢ 
No, sir. 


You say you came to your room in that house about what 


What evening? 

Evening ot the 7th. 

About 7 o’clock. 

What time did you get to your room on the evening of the 8th? 
About 7 o’clock. _ 


State what you discovered about the place on the evening of 


the 8th; go on and state how you entered your room and about 
the circumstances. 

A. When]! came home I wentup the side stairs to dress, as usual; 
I had to go up there to get in my room; the screen door on the outside 


was locked, and when I went there I took down the key; 


I looked 


testified on behalt of the State 
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on the side of the door; I took the key down and opened the door, and 
[and Mr. Spaulding went into my room, and first Charley says— 
object to Charley—witness: I didn’t change my clothes; at least 
| went down to water the flowers. 

(). State right here what vou mean by watering the flowers— 
whether you had charge of watering the flowers ¢ 

A. There was a family living in the house by the name of Bar- 
rows, and they were on a visit to Maine, and left | and Charlie in 
charge of the place until they came back, and she had a nice 
Hower garden and every evening when we came home trom work 
we used to water the flowers, every evening when we came home 
from work, and this es ening we started to water the flowers, and 
went to go through the hallway, through the door, so I could go 
down stairs into Barrows’ parlor, and went to go through that door 
and it was locked; I could not go through; I went into my room 
and into the vacant room, and went right along the side of the 
hallway down by Mary’s room, down to Barrows’ parlor, and 
started to unlock the door, and from the reflection of the light, | 
saw the panel of the door, I says, ‘* Hallo, the house has been 
burglarized again,’’ and went back and looked around and saw in- 
dications of a burglar being im there,’so | says, ‘* let us go in and 
see and see if anything is gone in Barrows’ department.”’ Every- 
thing was all right there, and went and watered the flowers. While 
we were watering the flowers Charlie says, ** We better take a sur. 
vey of the premises again, and look around at the door,’’ and we 
went into the front parlor, and went through the kitchen and 
began to look around at the door, and went into the parlor and 
there Charlie started to sit down and play something on the piano, 
and he got up again and I was looking at some books on the table, 
and | went out and went up stairs, and as I went up to the head of 
the stairs, I noticed the tray out of a trunk sitting at the head of 
the stair in a little vacant room, and Mary’s door half open, and | 
looked in there and jumped back, and I says ** Oh, iny God,” and 
he asked me, ** What is the matter?” and | says, °° Don’t ask me, 
let us go down and get somebody.’’ And we went up and called 
Lockton, and Worden and Mr. Talbott. 

(). What time in the evening was it you made that discovery on 
the 8th of July / 


A. About 7 o'clock. 
(). Was it before or after sundown / 
A. After sundown. 


(). Atter or before sundown / 
9 About 7 o’clock in the evening, generally light in the 
evening at 7 o’ clock. 
Q. Daylight 
A. Yes sir | think the sun had not gone down yet. 
@. Now describe to the jury just how Mary’s room was, where 
you discovered her in relation to that house. 
A. Her room was in the southeast corner of the building, it is 


Bi ek A Bote gi 
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kind of a double house and my room on the opposite corner, on the 
southeast corner of the building. There was two or three parti- 


tions between my room and her room. 
Q. Take this plat and see if it is correct, the plat of the room, 


then examine that and see if it is a plat of the lower part of the 
house. Is that correct ¢ 


A. Yes sir. 


Q. This kitchen has a porch to it north ¢ 

A. Yessir. 

Q. That is the door at the place, north door ? 

A. Yes sir that is the door had the panel cut out of it. 

©. How does the door swing ¢ 

A. I don’t know. Never noticed. 

Q. Swing in or out ¢ 

A. I can’t say. 

Q. This kitchen is off the west, that dining room off to the west ? 

A. Yes sir. 

@. Mrs. Barrows, what is the Barrows kitchen, that is in the 
east ¢ 

A. Yes sir. 

Q. With a iattice porch to the north of it ? 

A. Yes sir. 

Q, Door going out into that ¢ 

A. Yes sir. 

@. Front part of the house was to the south ? 

A. Yes sir. 

@. Entered the hall there ? 

A. Yes sir. 

Q. Then to your right was the door entered where ? 

A. Into Barrow’s parlor. 

@. You left the door and entered the parlor? 

A. Yes sir. 

(. Describe the course you took after you came down stairs ¢ 


A. I went to the, this door to open it into Barrows parlor, to go 
into her dining room to go into the main part to get the sprinkler, 
they always kept the sprinkler and buckets in there, to get to 
water the flowers, and started to go into this parlor and looked 
back here is the door that is open, the door leading here where 
the panel was cut out reflected the light where it was, as we went 
into the parlor door we went right back there: this is supposed to 
be the kitchen, and this is the dining room, then we went round 
into here and did not go into the parlor until after we went the 
second time, we went to make a thorough search and investigation 
of the place the second time. 

Q. How did you come back into the house after you went up 
stairs ¢ 

A. Came down into the kitchen and back into the parlor and 
went in and got the sprinkler after that, when we came back, came 
along, seems came in this way, I think we came in the back door 
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right in through there, and went back into the kitchen again, and 
into this dining room, and into this parlor and examined things 
around there and went back up stairs. 
(). What did you find in this dining room before you got 
10 in there? What was the condition of things inside in gen- 
eral ? 

A. Upset in general as though there had been a burglar in there, 
the drawers kind of pulled out, and things scattered around, cake 
box on the table right here, [ made the remark, I supsosed when 
they were in there before. they took a little eatables, and I made 
the remark I didn’t suppose they took any cake. 

(J. Describe how you got up stairs. 

A. Came back into the parlor and into the dining room and 
kitchen, and went right up stairs, stairway here, up those stairs. 

(). Where was Mary’s bedroom with reference to Barrow’s room 
below ? 

A. This is the bed room, here is where we found Mary. 

(. Is it the southeast room up stairs over Mrs. Barrow’s 
parlor ¢ 

A. Yes sir, as we got at the head of the stairway, little bit of a 
bed room, tray of a trunk lay there. 

(). Found the tray of a trunk lying there, where did you go then, 
is this the entrance to Mary’s bed room / 

A. Yes sir, came around here, came right along here, the door 
was open and [| just kind of looked in, I saw her clothes lying ona 
chair, and something struck me right there everything was not 
all right, I saw something lying on the bed, I could not tell who it 
was, whether it was Mary Baldwin or not. 

(. Describe to the jury her appearance on the bed, what was 
on her ¢ 

A. When I first looked there was a pillow lying over her head, 
when I first looked in I knew there was a woman lying there be- 
tore from her head, | supposed she was dead. I did not stop to* 
see anything, I went down to call assistance. I think Talbott took 
the pillow off her head, her neck was blue, I thought.she had 
been choked to death and picked up a bottle at the foot of the bed 
down near her feet. 

(. What did you say you found near her feet ‘ 

A. I saw him pick up a bottle right near her feet. 

(). Did you notice the bottle ¢ 

A. I noticed the bottle, a little vial about that long, they were 
trying to ascertain what was on it, the direction. 

Q. What time did you go to that house on the evening of the 
7th ? 

A. I think it was between half past 11 and 12 o’clock, 

(). Did you remain there during the night ‘ 

A. Yes sir. 

Q. On the evening of the 7th ? 


A. Yes sir. 
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Q. What time did you get there on the evening of the 8th ¢ 

A. About 7 o’clock, about the time I came from work. 

@. Where had you been ¢ 

A. To work. 

(. Where do you work what is your business { 

A. Machinist by trade. 

Q. Where do you work ! 

A. Central Branch railroad shops. 

Q. Now take this plat and describe to the jury how you entered 
your room and where it is We. i eae 

A. I came in and came up this side stairway, a little bit of a 
porch out here, and a screen door, that screen door was shut like, 
and key right above the door, and took the key down, room came 
into the hallway, this is my bedroom here, and led into another hall 
that led into this stairway, and I reached in my hand there and 
pulled up the cateh and night lock on the door, I came in here into 
my bed room and changed my clothes, this door is always left 
open, here I came down into Barrows, came into Barrows bed 
room, came through and got the sprinkler to water the flowers 
evenings. 

Q. You tound this door locked ? 

A. Yes sir, never was locked before while I was watering the 
flowers. She left it open. 

@. You went back into the other room and came out here / 

A. Yes sir. 

(). Into this bed room here, this is vacant, nobody occu- 
11 pying it 
A. No sir came out this hallway, and went round up by 
her door and did not notice anything at all until I got right up 
stairs. 

Q. Who did you say was with you on that time on the evening 
of the 8th ? 

A. Mr. Spaulding. 

Q. Now then did you say that you when you went up stairs, you 
went to Mary’s bed room and discovered her lying there with the 
pillow on her face ? 

A. Yes sir. 

Q. How were her features if you remember / 

A. When I first went up I did not notice her, after the second 
time I went in and took the pillow off her head her face was lying 
more to the left, and her right hand on a right angle at about forty 
five degrees like in that position. 

Q. How long after the first time that you noticed her. before you 
were there the second time? 

A. Not more than three or four minutes. 

Q. Had anybody been there atter you were there first until you 
were there the second time / 

A. Could not I don’t think very well. 


Q. Who was with you when you went there the second time ? 
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A. Mr. Talbot and Mr. Lockton and Worden and Spaulding. 

(. All entered together ? 

A. Yes sir about the same time, think Mr. Bosanko came along 
and two or three more.* Quite a crowd gathered around, then I 
could not say who went in first. 

_ . Those persons who you have named were the first persons 
who were there / 

A. Yes sir. 

(). You say no person could have been there, in there ¢ 

A. No sir I don’t think they could hardly. 


CROSS EXAMINATION. 


(). When did you go to the Baldwin house to board ¢ 

A. I think about the 23d or 22d day ot March. 

(). You had been there then about four months / 

A. I should think so, yes sir, 

(. During that time Mrs. Baldwin and Mary resided in the 
house ¢ 

A. Yes sir. 

Q. Did you take your meals'there / 

A. Not with the Baldwins, I took them with the parties lived in 
the house, Mr. Barrows. 

(). You took your meals there in the house, all the time you 
lodged there except during the absence of Mrs. Baldwin and Mrs. 
Barrows / 

A. Yes sir. 

(). What time did you usually get into your room at night ¢ 

A. When I came from work, about7 o’clock generally. 

(). About 7 o'clock ? 

A. Yes sir. 

(). Where did you usually remain in the evening while you 
boarded there ¢ 

A. Usually took a walk down town, sometimes stopped into’ 
Barth’s. 

(). What time did you usually get home ¢ 

A. About 10 o’clock. 

(). That was your usual custom / 

A. Yes sir. 

(). No one occupied that room with you? 
LY A. No sir. 
(). Occupied it alone ‘ 

A. Yessir. Once in a while I would have a friend there to 
sleep. 

(). Had Mr. Spaulding occupied it with you! 

A. No sir. 

(). How long had Barrows been away previous to this death ¢ 

A. I don’t know, three or four weeks, something like that, three 
weeks. 

(). This place ‘was left in charge of you and Mr. Spaulding? 


ee ars 


eit va casi. ee? wake 
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A. Yes sir. 

Q. During Mr. and Mrs. Barrows’ absence had Spaulding been 
there to water the flowers, had he been there # 

A. No sir he had not. 

(. Who had the watering of the flowers? 

A. I had the watering of the flowers. 

Q. Every evening ? 

A. Yes sir. 

(). You had not missed a single evening since their absence 7 

A. No sir only when it rained. 

(). Of that are you positive ¢ 

A. I think I am. 

(. What kind of a day was Tuesday, a clear day, July 7th ? 

A. I could not now tell whether it was a cloudy day cr a clear 


J. Where did you get your supper that day ? 
A. At the Tri Mountain house. 
). What time 4 

A. 20 minutes past six. 

(). How tar is that house from the Baldwin house ? 

A. About half a mile, not quite half a mile. 

(). After you got your supper where did you go? 

A. Up to the Baldwin house. 

(). Did you change your clothes there ? 

A. Yes sir. 

(). Did you see Miss Mary Baldwin in there, when you went 
there on the evening of the 7th 7 | 

A. I did not change my clothes on the evening of the 7th. 

Q. You did not change your clothes / 

A. No sir. 

Q. When you went there after you got your supper what time 
did you get there / 
A. 7 o’clock, about 7 0’ clock. 

(). For whiat purpose did you 20 there ‘ 

\. That evening? 

(). Yes sir on ( o clock on Tuesday ot the 7th ¢ 

A. I went there for the purpose ot changing my clothes and 


vs 


watering the flowers, | roomed there. 

(). Did you change your clothes ¢ 

A. No sir not that evening. 

Q. Why didn’t you ¢ 

A. Because Mr. Spaulding was with ime, and he wanted to £0 
up to his room and change his clothes and he said let us water the 
flowers first. 

(). On Tuesday of the 7th ¢ 
Yes sir. 
Spaulding was with you ¢ 


. 
a i - € 


Y.es sir. 
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Q. You did not change your clothes in the evening, and of that 
you are positive / 
A. No sir not until after the occurrence was all over. 
Q. Now I will ask you where you went on Wednesday, the 
13 evening of the 8th, and did you change your clothing that 
evening / 
A. Yes, sir; I was in the house the evening she was discovered ; 
I believe she was discovered the eventing of the 7th or 8th, which 
was it / 
(). Sth. 
A. I was there in the house. 
(). You say she was discovered on the evening of the 8th. When 
do vou say it was? 
A. I will say this, | changed the evening before the discovery ; 
that is the evening of the 7th, Tuesday, yes sir | changed my 
clothes and walked down town. 


(). You got there about 7 o’clock ! 
A. Yes sir. 

(). Spaulding with you ¢ 

A. No sir. 

(. You went direetly to your room / 
A. Yes sir. 


\ 
). When you got on the premises did you see Miss Baldwin ? 
A. I think she was sitting on the front porch. 
(). As you went in? 
A. Yes sir. 
(. How long were you changing your clothes? 
A. About twenty-five minutes. 
‘¢. As you went to your room did you notice the hall door up 
sti ~ opposite your room whether it was open or closed ? 
The hall door opposite to my room on the evening of the 7th, 
yes sir. 
(). What condition was it in ¢ 
A. Unlocked, all I had to do was'to turn. 
The east door of that hall ¢ 

A. That is what I mean. 
(). It was unlocked ? 
A. Yes sir. 
Q. Did you try it? 
A. Yes sir, I ain’t positive whether it was in the evening. 
©. Iasked you on the evening of the 7th when you went there 
change your clothes, if the east hall door was locked or unlocked? 
A. I forget whether it was that evening, I ain’t positive whether 
[ tried it that evening or not. If it rained the day before I did not 
try it, because I never went down, I had to water the flowers. 

‘Q. Do you know whether you watered the flowers on that day 
or not 

A. I don’t recollect. 


Q. Do you know whether the hall door was open or not ? 


-_ 
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A. I cannot say, if I watered the flowers it was open. 

(. What is your best impression about it ‘ 

A. I would not say, I think it was, she usually left it open. 

Q. Not what she did in regard to that evening, what is your best 
impression whether you watered the flowers or not ‘ 

A. Ifit rained I did not water the flowers. 

Q. What is your best impression whether it rained or not ¢ 

A. Probably, I would not say whether it rained or whether it 
did not. | 

(). What do you think about it? 

A. I don’t think at all. 

(. Then you went directly to your room and changed your 
clothes and came out ? 

A. Yes sir. 

(). Went down the outside stair? 

A. Yes sir. 

@. Of that you are positive ¢ 

A. Yes sir. 

(). Went down the outside stairs / 

A. Yes sir. 

@. Do you recollect that as distinctly as any other fact ? 

A. That is the only way I have to get out of there, only 
14 when Mrs. Barrows was living there. 
(). You have no recollection of going down to Mrs. Bar- 

rows’ room on the evening of the 7th? 

A. No sir. 
(). No recollection of that 4 
A. No sir, I can’t say whether I went down or not. 

(). As you came down out of your room, did you see Miss Bald 
win on her front porch 4 

A. Not when I came out, I do not think she was sitting there 
only when I came in. 

(). You did not see her when you came out? 

A. No sir I cannot Say I did. 

(). No lights burning ‘ 

A. No sir it was a bright evening, the sun shining. 

(). It was not raining then { 

A. I don’t think it was, No sir. 

© Sun shining then ¢ 

A. Cannot say whether the sun was shining or not. 

Q. Didn’t you say the sun was shining then ? 

A. There is usually sun in the summer about that time in the 
evening. 

(). How was it that evening ? 

A. I eannot recollect. 

Q. You don’t know whether the sun was shining or not, did you 
‘not have a light burning in your room ¢ | : 

A. No sir. 

(). You remember that ? 


“* 
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A. Yes sir. 

Q. Now when you came out of your room and went out into the 
yard did you see any person there ¢ 

A. | never noticed anybody, no sir. 

(). You noticed no person there 

A. Nosir. I cannot recollect of seeing anybody. 

(). In your examination before the magistrate didn’t you testity, 
as you went out you saw Mary Baldwin sitting on the porch, and 
Lewis was coming up the street. 

A. I did meet Lewis, I think I met him though right in front of 


Mr. Talbott’s. 
(). Who was with liim 4 
A. I don’t think anybody. 
(). What time was that / 
A. I think about quarter past, probably halt past 7. 
( You went into the house about 7 


) 
A. | say quarter past seven or half past seven. 
(). What is your best impression ¢ 
A. I will say half past seven. 
J. Was it any later than half past seven ? 
A. I don’t think it was. 
(). Was the sun down ? 
A. I don’t know the exact time, | don’t know whether the sun 
was down or not, | did not keep track of the sun from that time 
until this. 


(). Paid no attention to it whatever / 

A. No sir. 

(). Did you keep track of the tlowers ¢ 

A. Usually when I was there I did. 

(J. Did you water the the tlowers the Monday evening previous? 
A. I cannot recollect what evening I watered them, I watered 


them when it did not rain. 
(). lave you any recollection of having watered those flowers any 
time previous to Wednesday evening, any particular day 4 
Ld A. No sir, | have no particular day, only [ watered them 
regular when it did not rain. 


(). You were there Sunday ? 

A. Yes sir. 

(. What portion of the day did you remain there ¢ 

A. Remained there Sunday morning when | got up, must have 


gone to breakfast. 
(). On the Sunday morning of the 5th, do you remember 
whether you watered the flowers or not on that day. 
A. I think I did, Iam not positive, 1 usually water them right 
along, I cannot give the exact day. 
Q). This night you got in between half past 11 and 12 o’clock ¢ 
A. Yes sir. 
J. Was the moon shining ¢ 
A. I do not recollect whether it was or not, 


me 
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Q. You did not keep track of the moon? 

A. No sir. 

Q. What makes you think it was about half past 11 or 12¢ 

A. Because I looked at my watch when | left the garden, | was 
standing with a couple of young fellowson Main street and I think 
it was halt past 11. We were standing there all together and | 
don’t think we talked there but a short time and | went to my 
room. 

Q. You went to your room, went in as usual ¢ 

A. Yes sir. | 

A. Did vou light a lamp ¢ 

A. Yes sir. 

Q. Did vou go immediately to bed ? 

A. Yes sir. 
Q. Did you try the hall door ¢ 

A. No sir. 

©. You did not notice whether it was locked at that time or not! 

A. Always locked the hall door. 

Q. Which way did the door open from your room into the hall, 
did it open into the hall or into the room ¢ 

A. Into the hall. 

P. You carried the key to that ? 

A. No sir. 

(). What did you do with the key? 

A. Miss Baldwin carried the key. 

(). Who carried the key to the door from your room to the va- 
cant bedroom on the south ¢ 

A. That was stuck inside on my side. 

Q. Of that you are positive / 

A. Yes sir. 

Q. You saw Spaulding Wednesday ¢ 

A. I saw him every day. 

Q. You saw him Wednesday July 8th ? 

A. Yes sir. 

Q. Say anything to him about watering the flowers / 

A. Yes sir. 

(). What time ? 

A. In the day time during work. 

Q. What did yeu tell him? 


A. I told him he wanted to come up and help water the flowers, 
his mother had left now and he would have plenty of time to come 
up. His mother had been here on a visit and had went home, and 
every evening he was with her I watered the flowers myself. 

Q. Who spoke about watering the flowers Wednesday evening, 
you or Spaulding ¢ 

A. I did. 

(. You did ? 
16 A. Yes sir, 
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Q. You said to him, come up and assist in watering the 
flowers ¢ 

A. I said to him he wanted to come up and help me water the 
flowers 

Q. Did you tell him you had been out late at night and was tired? 

A. Yes sir. 

Q. You told him that? 

A. Yes sir, | was out to the garden the night before. 

(. On the preliminary examination didn’t you testify, Spaulding 
said to you he was going up that day to water the flowers ¢ 

A. I don’t recollect it, no sir. 

Q. If you did so testify was it true ? 

A. I don’t think it was. 

Q. You asked Spaulding? 

A. After I asked him he said he would. 

(). Before that ? 

A. No sir. 

Q. I will ask you now if you did nut say to Spaulding, that 
you had been out late the previous night and was tired and 
wanted him to assist you in watering the flowers that evening ? 

A. That is exactly what I said. 

Q. Spaulding did not speak to you first on the subject 

A. No sir. 

Q. This was about what time Wednesday ? 

A. Some time in the day when we were working in the shop. 

In the forenoon or atternoon ¢ 

A. I think in the forenoon, I ain’t sure. 

Q. It hadn’t rained that day had it? 

A. I did not keep track.of the rain from that time. 

©. You weren’t to water the flowers that day if it rained, your 
impression is it did not rain ? 

A. Yes sir. 

(). Are you willing to state now that it did not rain ¢ 

A. Yes sir. 

(). You did keep track of it 

A. It I started to water the flowers I did keep track of it. 

(). Now you stated it had not rained Wednesday ¢ 

A. I don’t think it did. 

Q. Did you and Spaulding eat supper together that night 

A. Yes sir. 

(). What house ? 

A. Tri-Mountain house. 

(). What time did you leave the boarding house ¢ 

A. Half past six, or within twenty five minutes of seven. 

(). How far is that from the Baldwin house ¢ 

A. I think not quite half a mile. 

Q. You went there together ? 

A. Yes sir. 

Q. You went up stairs together. You found that door unlocked ¢ 
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A. Yes sir found the screen door unlocked, she usually unlocked 
the side door ¢ 

Q. When you went into your room was your room door locked ¢ 

A. No sir. 

(). It was unlocked ? 

A. Yes sir. 

Q. As you left it Wednesday morning ¢ 

A. Yes sir. 

(). Atter you had gone to Into your room you came out 
17 into the hall ? 
A. Yes sir. 
J). Came down the main stairway / 
A. Yes sir. 
) Found that door locked ? 
A. Yes sir. 
Q. Which way did that door open, to the west or to the east 4 
A. The door in the hall opens to the east—lI ain’t sure whether 
does or not, I am not positive how it does open. 
. You have been down there a great many times / 
A. Yes sir. 
@. When you found that door locked, you then went back 
through that door and through that vacant bedroom / 

A. Yes sir. 

(). Was that door unlocked / 

A. No sir—it was locked trom my side and I unlocked it. 

(. Now I will ask you if there was not a large trunk iinmediately 
against that door in that vacant bedroom ¢ 

A. No sir. 

(). No trunk there at all ? 

A. No sir they had been moved because I had a friend with me, 
Mr. Spaulding, and I left him in bed in the morning and he takes 
the key of the door and puts it up over the frame and I could not 
find it, and I went to Talbott’s and asked hii if he lett the key 
with him. I wanted to get into that room. 


— 


(). Which way did you unlock it, from the vacant room 4 
A. Yes sir. 
(). The key was on that side ¢ 


A. Yes sir. 

Q@. Haven’t you testified that the key was always on that side in 
that room / 

A. From the time I discovered it, it was not always lain’t been 
in the house. 

(). While you were there / 

A. No sir, not always. 

(). How long has it been on your side of the door ¢ 

A. About a week or two before Mary was murdered. 

@. When she took and opened the door for you the key was on 
the side ot the yacant bedroom 7 


A Jes sir, 


ho 
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(). Was there a trunk against the door ? 

A. I could not say. 

(). There was a large trunk in the room / 

A. Yes sir. 

(. That you discovered ? 

A. Yes sir. 

(). When she opened that door for you, or when you went in, did 
you take the key ? 


| 2 A. She told me to use the key until I found the key to my door. 
©. When did you find your key ¢ ; 
A. I haven’t found it yet, it is lying up there yet. 
(). You have never found it? 
A. No sir. 
} (). Since that time you have remained in your room without 


locking your door ¢ 
A. Yes sir. 

(). Now I will ask you it you did not testify, and haven’t vou 
testified you went into your room and locked your door that night ¢ 

A. I put in the latch in my door. 
Is (). When you went out of your room did you lock it? 
A. No sir, I could not lock it. 

(). Didn’t you testify, on Tuesday night you left there, you 
locked your door and also the hall door ¢ 

A. | cannot recollect, | don’t know. 

(). You don’t know whether you did or not / 

A. No sir. 

(). Now when you went there this vacant bedroom through this 
vacant bedroom, Mr. Spaulding followed you down stairs ¢ 

A. Yes sir. 

(). And you went to the parlor and to Barrow’s room ¢ 

A. Yes sir. 

(). You had looked down the hall and said there is a panel out 
of the door / 

A. No sir. 

Q. Before you unlocked the door / 

A. Yes sir, before, while I was in there unlocking the door. 

(. When your attention was first called to the fact the panel 
was out of the door ° 

A. Yes sir. 

©. You were the first one discovered it / 

A. Yes sir. 

(). You did not then unlock Barrow’s door ? 

A. No sir. 

(). But turned immediately and went to the kitchen ? 

A. Yes sir, 

(). And there you found the panel out of the door 

A. Yes sir. 

(). Was the door locked / 
A. 


~~ - 


I never tried it. 


WILLIAM BALDWIN. 
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Q. You say things were generally torn up / 

A. Yes sir. 

(). In that roym and in the dining room / 

Yes sir. 

(). At that time your suspicions were that a burglar had been 
there and had gone through the house / 

A. Yes sir. 

Q. Did Spaulding try to see if it was locked / 

A. No sir. 

Q. Did you examine the lock to see if it was interfered with in 
any manner ¢ 

. No sir. 

Q. Did you know it there was a lock or a bolt to that door ? 

A. I could not say, I thought there was a lock. 

@. On which side. was the panel, inside or outside, the one 
which was cut out / 

A. It was on the outside. 

@: Now after you had discovered this disarrangement of things 
generally you went back into Barrows part of the house ‘ 

A. Yes sir. 

(). And took the water bucket to water the flowers / 

A. Yes sir. 

@. You and Spaulding were together ? 

A. Yes sir. 

Q. Didn’t go up stairs at all ? 

A. No sir. 

@. You considered watering the flowers of more importance at 
that time than making a thorough investigation / 

A. I did—inside of Mrs. Baldwin’s side of the house I had 

19 nothing to do with it. I made the remark when we got 

throvgh watering the flowers, Mary will be along after a 
while. I looked for her along every moment. 

Q. Now you took the water bucket and you and Spaulding went 
on the outside did you together, off that porch where the screen 
lattice ¢ 

A. Yes sir. 

@. And you found the panel cut out of the door on the outside ¢ 

A’. Yes sir. 

(. Picked it up ? 

A. Yes sir. 

Q. What did you do with it ? 

A. Threw it up on the porch. 

Q. Went back and watered the flowers ¢ 

A. Yes sir. 

2. After you had done that you went through the lower part of 
the house again, and Spaulding sat down at the piano to play a 
tune ¢ 


A. Yes sir. 


“t 


burglarized ? 


had been fixed up. 


suggested to go up stairs / 


sons in French; I said Mary was studying French. 


piano, and both says the house had been burglarized ? 


in the bed room. 


you speak of ¢ 


Q. 


A. 
Q. 
A 


Q. 
A. 
Q. 
A. 
Q. 
A. 


Q. 
A. 


Q. 
A. 
Q 

A. 
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A. 
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A. 


Q. 
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You had been thoroughly convinced the house had been 


Yes sir. 

Things down stairs ? 

Yes sir. 

Was this cake down stairs? 

Yes sir, in a cake basket or box. 

What kind of furniture was there in the kitchen / 
I did not notice anything further. 

What was there in the dining room ¢ 

Kind of a closet and drawers in it. 

Find these open ? 

Yes sir. 

Things generally upset around there ? 

Yes sir. 

What did you find in the parlor? 

Looked as though it hadn’t been touched at all, as though it 


After he had attempted to play this tune on the piano you 
I don’t recollect, probably I did. 

Stopped to look at some books ¢ 

I stopped to look at a book.on the centre table, it was Les- 
You were saying what the book was, he was playing on the 
He started to play on the piano. 

When you went up stairs what room did you first go to ? 

I went to the head of the stairs and noticed the tray there 


This bed room is the north bed room is it not, the little room 


Yes sir, he came up stairs. 
You looked into that room ¢ 


Y es sir. 
There is a bed in that room ? 
Yes sir. 


W here ¢ 

Right in this corner. 
On that bed you found what? 

Tray of a trunk. 

Did you notice in that room a tray of a trunk / 

No sir. 

Found the tray of the trunk on the bed ¢ 

A. Yes sir. 

(). You turned from that and went south here to the room 
where Mary was 
Yes sir. 

Found the door ajar 4 
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A. Yes sir, half way open. 
(. Did you knock at the door?’ 
A. No sir, I did not knock at the door / 
©. Yon did not knock and let it be known you were coming ¢ 
A. The door was open. 
(). How far ? 
A. About half way. 
; Was it open sO you could see the bed without looking round 
the door? 
A, No sir, rather close stretch. 


(). After you saw her clothes on a chair you did not knock, or 


give any notice, but just peeped around the door, what did you 
expect to find by peeping around the door ¢ 

A. When I saw her clothes I expected to find somebody dead, 
sort of an unnatural feeling came over me. 

Q. What made you suspect that way after you saw her clothes 
on a chair ? 

A. The house had been burglarized, | saw her clothes on a chair, 
I hardly know, a scare came over me. 

(). Badly scared ? 

A. Yes sir. 

(). Badly scared, did you put your hand on the door ¢ 

A. Yes sir, I think I did. 

(). Peeped right around the door ¢ 

A. Yes sir. 

@. Before you did that you fully expected to find somebody 
dead ? 

A. I cannot say, a cold feeling came over me. 

(). Spaulding look in / 

A. Yes sir. 

@. Did he peep around too ? 

A. He looked around and saw her arm sticking out of the bed. 

(). How do you know? 

A. He said he did, I saw him peeping in just stopped there a 
little bit. 

@. When you peeped around the door did you move the door / 

A. I don’t recollect I did. 

@. Did you look through the crack of the door / 

A. No sir, no crack in the door. 

@. Where the door stood open, left an opening there where you 
could look through ¢ 

A. I did not look through that. 

(). You did not move that ? 

A. I don’t recollect of moving the door. 

@. You peeped around and Spaulding peeped around and after 
that you said let us get out of here / 

A; Before Spaulding peeped around I looked around first and 
jumped back, and he says ‘‘ what is the matter’” I says, ‘* My 


~ & 
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God don’t ask me, let’s go and get somebody quick,’’ and he kind 
of stooped over as | was going around the hallway. 

(). That was the only evening after Barrows went away that 
Spaulding was there with you / 

A. Yes sir. 

(J). Anybody there to assist you watering the flowers previous to 
that / : 

A. There was a friend of Charlie’s up there one evening 
21 and stayed with me, he lived home. 
(). They were left in your charge / 

A, Yes Sir. 

(). Previous to that you hadn’t asked him to go there and assist 
in watering the flowers / 

A. No sir, his mother was here on a visit and he devoted his 
evenings to his mother. 

(). When did his mother leave / 

A. I could not say exactly, a day or two betore. 
). Did you ask him to go there on Tuesday to water the flowers? 
A. I don’t recollect of asking only on that day. 
J. His mother was out of the city Tuesday 
A. I think she was. 
J. You did not ask him on that day ? 
A. I don’t think I did. 
J. The next day you went over there / 
A. Yes sir. 
). Been out late at night ¢ 
A. Yes sir, been out to a picnic. 


, 


/ 


J. You wanted someone to assist you in watering ‘ 
A. Yes sir. 

(). What kind of a job was it to water those flowers, how much 
water did it take / 

A. Generally used 7 or 8 buckets, had to carry the water out of 
the back vard into the front. 

(). After you discovered the house had been burglarized and the 
panel cut out of the door you went and carried 7 or 8 buckets of 
water before you investigated / 

A. Yes sir, that is what we did, 

( Mr. Gilbert.) You say the house was burglarized, you don’t 
know anything about it. 

A. No sir. 

(Mr. Waggener.) Were you there on the 21st of May ¢ 

A. I don’t know, had been in the habit of coming frequently. 

(). Do you remember the circumstance of that house being bur- 
glarized a few days before that? 

A. Yes sir, | was there. 

(). What time did those parties who burglarized that house that 
night come in / 

A. I did not notice. I never had anything to do with that part 
ot the house at all, 


ee en el 
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Q. When did you first discover the house had -been burglarized 
the first time ? 
A. When we came down in the morning, Mrs. barrows met me 
at the door. 
Q. Did they tell you how they got in then! 
A. I think they said they came in through the screen door. 
Q. I asked you if you had any. information how those burglars 
got in there of your own knowledge / 
A. No sir, I did not know as to how they got in there ¢ 
Did you get information they came through the kitchen door? 
A. I don’t recollect about that. 
(). Did you go to see where they did get in ¢ 
A. No sir, I did not go to see where they got ‘in, I heard Mrs. 
Baldwin say— 
Q. Did you know of your own knowledge how much had been 
taken if anything ? 
A. No sir, I did not know of my own knowledge, only what | 
heard. 
Q. It did not excite your curiosity enough to go and see 
22 and investigate where they got in‘ 

A. Nosir, I did not have anything to do with that part of 
the house I never went into Mrs. Baldwin’s part of the house 
except when I went to pay my room rent. 

Q. How far was Barrow’s dining room from Mrs. Baldwin’s 
kitchen / 

A. I guess just a partition, that is a hallway 

Q. This northeast room is Barrow’s diulan room and kitchen 
together # 

A. Yes sir. 

Q. This is Baldwin’s kitchen ? 

A. Yes sir, I believe it is. 

@. That is the north room in the centre between the two / 

A. Yes sir, that is the last room there is in the centre of the 
house. 


tEDIRECT EXAMINATION. 


(). You say you only suppose there was a burglary that night 
of the 8th. 
A. ( Objected to as leading. ) 
@. Did you know there was a ourgiary <a at all the evening 
of the 8th, when you went in there ¢ 
A. No sir, naturally supposed there was, the house was burglar- 
ized once before that. 
2. That is the only reason ? 
. Yes sir. 
a You did not miss anything did you in the evening? 
. No sir, I did not miss anything. 
Q. About the house at all ¢ 
A. No sir. 
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@. State whether or not you were disturbed any during the night 
of the 7th ¢ 

A. [have a faint recollection ot a feeling coming over me dur- 
ing the night. I cannot tell what it was, I recollect plainly I 
turned over in bed, kind of uneasy and unusual for me, I usually 
sleep sound at night, especially any time I am out till 11 or 12 
o'clock at night. “I kind ‘of turned’ over in bed, seemed to me it 
could not have been long after or before I went to bed. 

q. You went to bed at about 11 o’ clock? 

A Yes sir, about half past 11, between half past 11 and 12 
o’ clock. 

Q@. Did you hear anything that disturbed you ¢ 

A. No sir, I did not hear anything, I have a kind of faint recol- 
lection I turned over in bed. 

(). I want to ask vou about the condition of the room where 
Mary Baldwin was found, what it anything did you notice on the 
Goan by the clothes on the inside, did you notice any pocket book? 

No sir. 

0 When you went there the second time did you ¢ 

A. Yes sir, that is when I noticed it, I did not notice anything 
the first time except the pillow. 

(). What did you find on the floor the second time, if anything? 

A. I did not find anything on the floor. 

(). Did you see this bottle ¢ 

A. I saw the bottle on the bed. 

(). One near the teet ? . 

A. Yes sir. 

Was there a stopper in the bottle‘ 
A. I could not say. 
23 @. Who took the bottle ? 
A. It was Talbot or Worden, some of them picked it up. 

Q. Did you notice any other disarrangement in the room? 

A. That is all I noticed. You asked me if I secured my door 
every night, I secured the outside hall door, it was always locked, 
since I lost the key of the other door I never locked the door of 
my bed room, it was latched. 

Q. Did you lose the key of the outside door before or after Mrs. 
Baldwin went to Iowa! 

A. Ater she went to Iowa. 

Q. How long after? 
24 A. I could not say, maybe Charlie could tell you. 


Charles Spaulding, sworn, testified on behalf otf the State as 
follows on direct examination : 


* x x % * “ * * . “ * 
Q. Whose room did you then enter? 


A. Fitzgerald. 
Q. What did you do then? 
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A. Staid there a couple of minutes and then we went to water 
the flowers, and came out of this door to the hallway, which was 
locked and came back this way and went through this door. 

(). Into where / 

A. Into the hall, into this vacant room, through that door 
25 into the down stairs, this is the hall here leads east in the 
hall, then we went to that door here, that is the door we had 
to open in the hall and we saw the reflection of the light through 
that panel, where it was out and we walked back into the kitchen. 
®. Toward the north of the house / 

A. Yes sir, did not touch that door at all. 

(. What did you discover about the door when you got out 
near the door? 

A. The panel was out and we looked at that. 

Q. Now describe to the jury which way that door swung, which 

yay it opened ¢ 

A. The hinges are on the east and the knob on the west, opens 
in the house. 

(). Towards the east ¢ 

A. Yes sir. 

(). Now go on and describe what you discovered about the door? 

A The panel was out and shavings lying on the floor. 

(). How far trom where the door would be it the door was closed? 

A. Must have been 18 inches was not up near the door. 

(). State whether or not on the door which would raise the door, 
above the level of the floor, under the door ¢ 

A. Strip just like that under most every door, raise the door up 
so it would clear the carpet, so when you opeued the door it would 
swing over. 

. Where did you go from there / 

A. I think we came back and Fitzgerald says everything is all 
right in the Barrows part of the house, aud came back over here 
through this door, in the hall and unlocked this door through Bar- 
row’s parlor, and through this door and through the kitchen, 
dining room and through that door, on the little poreh and got our 
watering cans, and then came out of this door down to the well 
and got the water and then came around the house and watered 
the tlowers, and up around here. 

(). Bay window here ¢ 

A. Yes sir. 

Q. Now describe the bay window while there how does it stand 
in reference to the house, is it under the room above, Mary Bald- 
win’s room / 

A. Yes sir. 

(). How near does it approach to the door above / 

A. Not over three feet. 

@. State whether or not a person could step from the top into 
her room ¢ 


A. Yes sir. 
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(. How near is the window from her room out over the bay 
window { 

A. I think it is directly above. 

Q. I say how far from the top of that bay window is it to the 
window ¢ 

A. It is not over three feet it may not be so much, 

(). Could a person get ap that way and get into her room ¢ 

A. Yes sir, the flowers were round this bay window, under this 
bay window, under it, and then there is flowers put out here, and 
we watered those flowers, | think there was some out here. 

(). On the north of the house / 

A. Yes sir, then we took a survey of the house, I merely re- 
marked to Fitzgerald, we would take a survey of the house, and 
he said yes, and we brought the water can back. 

(). And entered the back door you went out at ¢ 

A. Yes sir. 

(). Into this latfice porch / 

A. Yes sir, and then we went out into Barrow’s kitchen. 
through the parlor and through the hallway, and into Baldwin’s 
part into this kitchen, and into this dining room. 

(). ‘That is off to the west of the kitchen ¢ 
26 A. Yes sir. 
(). What did you discover in either of these rooms ¢ 

A. This table had several drawers in pulled out, and the cake box 
on the top of the table, in this room there is a closet here, the 
door was open and | noticed SOme clothes ot some kind, I don’t 
know whether table cloths or what they were, and went on in the 
parlor, and Fitzgerald happened to look back there, I was just 
sitting or going to sit down to the plano, on the plano stool, and he 
walked out and I tollowed him, and he went through that door 
into the dining room, and into the kitehen and out through the 
hall and up the stairs. 

(). Where did you go up stairs ¢ 

A. Looked into that door saw the tray of the trunk on that bed 
there and then came through this way into Mary baldwin’s bed 
room ¢ 

(). Did you approach the bed root ¢ 

A. Yes sir, Fitzgerald looked round there. 

(). How did you find the door standing when you approached 
the bed room ¢ 

A. Half way open. 

(). W hat did you discover ¢ 

A. Her clothes were on a chair and Fitzgerald looked around 
and jumped back, and says, ** By God let’s get out of here and 
get somebody to come here;”*’ I says, ‘* What is the matter with 
you is she dead?’ and he says, ‘I don’t know, don?t ask 
29) me I just saw her arm.” 

Q. Did you leave everything just as you found it there? 

A. Yes sir, Worden opened the shutter. 
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Q. What shutter did he open ¢ 

A. The east shutter, the shutter on the east. 

©. Now describe about the shutter to the window, how many 
windows to that room of Mary Baldwin’s? 

A. Two windows I| think. 

@. Which way were they ¢ 

A. One was near the south. 

Q. How were they fixed have shutters to them ¢ 

A. Yes sir. 

(). Where is the bay window in reference to the windows ¢ 

A. I[ think it is directly under the south window. 

Q. Which one of the shutters did he open ¢ 


A. He opened the east shutter. 

(). Threw them open ? 

A. Yes sir. 

Q. Were they closed betore they did that ¢ 
A. Yes sir. : 

(). Were the other shutters closed { 

A. Yes sir, all the shutters in the room were closed. 
©. Were the windows up or down ? 

A. Up. 

Q. Windows both up ! 

A. Yes sir. 


Q. Were you in that room when the defendant came to that 
room ¢ 

A. I think I was. 

Q. Did you see biin when he first came in there ¢ 

A. Yes sir, I think I did. 

Q. Do you know what he said ¢ 

A. He asked somebody what was the matter and somebody told 
him his sister was dead and for him to come up stairs he looked 

over the foot of the bed and says, ‘‘ Is that my sister can it 
30) be mv sister? ”’ : 
Q. Was that about all he said ? 

A. No sir, I guess he said more than that, he was standing at 
the foot of the bed, then he walked round at the side of the bed 
and I saw him kneel down by the side of the bed. 

Q. State whether or not you saw him shed any tears there, when 
he was at the foot of the bed 4 . 

A. I don’t think he shed any tears. 


* . * % + 7 * * 


Q. You say you saw this door eut into on the north side, what 
was eut out of the door? 

A. Panel. 

Q.. What panel was it with reference to the door knob, next to it? 

A. Yes sir, the bottom. 

Q. The bottom panel next to the door knob / 

A. Yes sir. 
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Where was the pane! ? 
On the outside on the grass. 
What did you do with it if anything? 
A. Fitzgerald picked it up and threw it on the porch. 
Q. De you know what Mr. Baldwin’s business is how 
long have you been intimately acquainted with him ? 
I never was intimately acquainted with him I saw him at 


Mrs. Barrow’s I think I am not positive | heard he was a carpenter 
by profession or learning the carpenter trade. 


Q. 


Do you know whether or not he lived at that house the place 


you described there on the corner of Commercial and 11 street. ¢ 


A. 


Q). 
A. 


Q. 


He never has since I have been there. 

Did he before / 

Yes sir, I think he did. 

You say that you roomed there with the Barrows there 


didn’t you / 


A. 


32 


A. 


Q. 
A. 


Q. 
A. 


No sir, I boarded with the Barrows. 
In this same house ? 

Yes sir. 

When was it you came there ¢ 


. Before last Christmas along last December some time. 


Had Baldwin lived there since you came ¢ 
No sir, I don’t think he had. 
When was it prior to that he had lived in that house? 
A. I don’t know before he was married I think. 
(. Who was occupying the house along about July 7th or 
8th last ? 
Noone but Mary Baldwin and Mr. Fitzgerald that 1 know ot. 
No one that you know of except just Fitzgerald and Mary ? 
Yes sir. 
Did you see Mary Baldwin during the day of July 7th ¢ 
[ saw her in the evening : about halt past eight I should think 


there about Weston’s grocery store she was passing there. 


Q. 


* * * *” * * * * 


CROSS EXAMINATION. 


Mr. Spaulding previous to July 8th had you assisted Fitz- 


gerald in watering the flowers ? 


A. 


(). 
A. 


Q. 


A. 


Q. 


No sir. 

What time did your mother leave the city ? 

In the evening at six o’clock. 

Had you stayed all night there with Fitzgerald any night? 
No sir. 

Ever sleep in the house? 


A. Not after Barrows went in. 


Q. 


Previous to this ? 
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A. No sir. 
33 


¥ % * * * * x 


Q. Now on Wednesday evening about what time was it you 
went on those premises? 

A. About seven o’clock along about that time. 

(. Was the sun down then ? 

A. No sir, I don’t think it was. 

Q. You went up stairs into Fitzgerald’s room and throvgh this 
other bed room down stairs ? 

A. Yes sir, tried to get through the hall. 

(). Found it locked 4 

A. Yes sir. 

Q. As you went down stairs you went into the main hall up 
stairs ¢ 

A. Yes sir. 

(). Came out of that bed room into the hall ¢ 

A. Yes sir. 

Q. How near to Mary Baldwin’s bed room did you pass as you 
went up stairs ¢ 

A, I could have touched it easily. 

@. Did you notice it was open / 

A. No sir. 

@. Did you notice whether the door at the head of the stairs 
leading into the north bed room, where you found the tray of the 
trunk was open or not / 

A. I don’t believe I did then. 

Q. You walked right to that as you went to the head of the 
stairs you would be facing it ¢ 

A.. No sir, not exactly except I should be facing it I might have 
noticed it open | did not pay any attention to it. | 

(). Don’t remember now you did ¢ 

A. No sir. 

Q. When you came down stairs into the main hall you discovered 
the reflection of the light from the panel out of the door? 

A. Yes sir. 

Q. You immediately went into the kitchen ? 

A. Yes sir. 

Q. Did you attempt to see whether it was locked or unlocked 2 

A. No sir, I did not touch the door. 

@. Don’t know whether it was locked or not ? 

A. No sir. 

Q. Did you subsequently ascertain the door was locked or not? 

A. No sir, I never touched the door. 

Q. When you got in the kitchen you tound things disarranged / 

A. Yes sir. : 

Q. You then got the water bucket and went out and watered the 
flowers and went around in Barrow’s part 4 
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A. We went around in Barrow’s part and got the water buckets 

and watered the flowers. 
(). After you watered the flowers you came back and 
34 went into the dining room into Baldwin’s part ¢ 
A. Yes sir. 

(. And there found things pulled around and things disarranged 
generally ¢ 

A. Yes sir. 

(. Where did you go then ? 

A. Into the parlor. 

Q. What parlor, here is the parlor ¢ 

A. This is Mrs. Baldwin’s parlor. 

(). Find any disarrangement there / 

A. No sir. 
(). What was in that room / 

A. Piano and centre table with some books on it and chairs, 
about all I noticed. 

(). Any bureau or closet of any kind ¢ 

A I did not notice any there might have been. 

(. After that you went up stairs ¢ 

A. Yes sir. 

W). And found the tray of the trunk on the bed, north side, what 
was the contents of that tray / 

A. | never noticed. 

(). Did you lock into it? 

A. Something in it I did not notice what it was 

Q. After you had gone into the parlor and returned then to 
Mary Baldwin’s bed room did you make any examination there ‘ 

A. No sir. 

(). Did you know where the key of the door was ‘ 

A. No sir. 

Q. Did you know whether there was a lamp in the room or not? 

A. No sir. 

Q. In your investigation there did you find a lighted lamp in any 
part of the house ¢ 

A. No sir. not a lighted lamp? 

Q. Did you find any lamp on any table or lamp in the kitchen or 
dining room ¢ 

A. I don’t remember now. 

(). Don’t remember you did? 

A. No sir. 

Q. Did you find any pocket book or hand satchel on the floor in 
Mary baldwin’s room ¢ 

A. No sir. 

Q. When you went back there with those parties did anyone get 
behind the bed ¢ | 

A. I did not see anybody go behind the bed, 


(). You did not yourself ? 


A, No sir. 
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Q. When you went into the room you are satisfied the window 
blinds the shutters were closed ¢ 

A. Yes sir. 

Q@. They were opened by Worden / 

A. Yes sir. 

Q. Who were the parties in the room at the time that W orden 
opened the blinds ¢ 

A. Talbot and Lockton and myself, I was down stairs, I had 
been there for some time, I think Benning was there, was quite a 
crowd on the sidewalk. 

Q. You first saw the defendant down stairs, who did he come 
with ¢ 

A. He came alone. 

@. Did he come immediately up stairs ¢ 

A. I think he did. 


Q. Was Benning with him when he went up stairs ‘ 


35 A. I did not notice that. 
Q. He went up stairs at the same or about the same time 
you did ¢ : 


A. No sir, I went up stairs after him. 

@. And did you follow him up stairs ¢ 

A. I don’t know that I followed him directly. I went up to the 
top of the stairs I think ¢ 

@. Were you there as soon as he was / 

A. Might have been the same time. Yes sir, | was there when 
he was there. 

@. When you first saw him in the reom who was in the room 
beside the defendant Baldwin / 

A. I think Talbot was and Lockton and Benning. 

(). You say that Baldwin said is that my sister / 

A. Yes sir, and then went and knelt down beside her. 

A. Yes sir, beside the bed. 

@. How long did he remain in that position ¢ 

A. Might have been a minute ur two minutes. 

(. While he was kneeling there beside the bed who was in the 
room 

A. I think Lockton, Talbot and myself. 

(. Any ladies there / 

A. I don’t know. 

@. Did you leave the room while he was kneeling there beside 
the bed ? 

A. I don’t remember I don’t think I did. 

@. What is your best impression you did or did not ? 

A. I don’t think I did. 

Q. He got up from a kneeling position while you were in the 
room ¢ 

A. Yes sir, I think he did. 

@. Then where did he go ¢ 


= 
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A. I think he left the room then presently, I think Benning 
brought him down. 

Q. How do you mean bringing him down? 

A. Escorted him down the stairs, 

Q@. Do you know where Baldwin went then ? 

A. He came down stairs and stood at the front of the stairsa 
few minutes and Fitzgerald supported him there and took him into 
Barrow’s department. 

@. Did he seem depressed at that time? 

A. Yes sir. 

Q. He seemed so much so you and Fitzgerald supported him ? 
A. Yes sir. 

Q. You took him in Barrow’s department of the house? 

A. Yes sir. 

John Lockton, sworn, testified for State on direct examination. 


* * * * * * * * 


39 Q. How long have you been acquainted with the defendant? 
A. Never been intimately acquainted with him, have known 

him for perhaps two years. 

Q. In what business has he been ? 

A. Only asl have been informed—lI understood he was a car- 
penter. 

Q. Do you know where he has been living / 

A. Atchison street, I believe. 

Q. Where was he living if you know on the 8th day of July 1885? 

A. Living on Atchison street. 

(). What other street ? 

A. I don’t know. 

(). You don’t remember ? 

A. No sir. 

Q. Do you remember between which streets / 

A. I do not. 

Q. Was he living there with his wife ? 

A. I believe so. 

. Do you know how far that is trom the Baldwin house where 
he was living ? 

A. Three or four blocks. 

0. Which way ? 


A. North. 
Q. Do you know who was occupying the Baldwin house where 


you found this girl along about the 6 or 7 or 8th of July? 
A. I think the house was not occupied by anyone at that 
40) time except Mary Baldwin and Fitzgerald. 
A. M. Worden, sworn, testified on behalf of the State as follows, 


on direct examination: 


- * Xx « * + * * 


Q. Did you see the defendant Baldwin enter the room { 
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A. Yes sir. 

Q. Describe to the jury how it was # 

A. I went outside and made inquiries where he lived, and was 
going after him, and some one said he is coming now, coming down 
11th street from where he lived and so when he came he wanted to 
know what was the matter, and there was one of the young ladies 
said Mary was dead. He says, ‘‘ Is that so?” and started to go up 
stairs and we followed him right up and went inthe room. He 
says, ‘*‘ My God is that Mary?’ and I don’t know as there was 
any reply made to that or not, and he says, ‘‘She is not dead she 
cannot be’’ and then there was some conversation passed between 
others, I don’t know as he joined in the conversation at all. 

Q. What was his appearance there at that time ! 

Objected to by defendant. 

®. Give his actions ? 

A. He acted very indifferently, I thought, for a brother in a case 

of that kind. 
44 (Mr. Waggener ): I ask the court to strike that out. 

(By the Court ): Gentlemen of the jury, you need not con- 
sider that answer. 

Q. Give only his appearance and what he said and where he 
stood ¢ 

A. I could not tell all he said, I do not know just all that did 
pass between us, so much excitement going on. 

(. Where did he stand ? 

A. Beside her near the bed. 

Q. State whether or not he shed any tears or not at that time ! 

A. Yes sir, he shed tears. 

Q. What was his appearance after that, you did not go out with 
him ? 

A. I did not go out with him, he was sitting outside in a chair, 
he was looking around at the persons who were there, then he 
would put his head down and seem to be shedding tears and he 
asked one of the ladies who was there to cry for him, he said he 
could not ery. 


. 7 * * * * * * 


Q. Did you go back and examine that door ? 
A. No sir, not until after a couple of hours. 
Q. When you went there what did you discover about the door? 


A. One of the lower panels was cut out of the door, 
46 sawed out, I could not say where. 


Mrs. H. V. Farries, sworn, testified on behalf of the State 
as follows, on direct examination : 


Q. Where do you live ? 

A. 1001 Kansas avenue Atchison Kansas. 
Q. How long have you lived here? 

A. 4 years, 
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Q. Are you acquainted with the deceased Mary Baldwin, were 
you? 

A. I was. 

@. How long had you been acquainted with her? 

A. About 3 years. 

Q. Did you know where she lived prior to her death ? 

A. Yes sir, on the corner of 11th and Commercial streets. 
47 @. How long had she lived there ? 
A. Ever since | knew her. 

©. Who lived there with her ? 

A. Her mother Mrs. Baldwin. 

Q. Who else? 

A. Her father before he died and part of the time her brother 
Will. 

@. The defendant here in this case | 

A. Yes sir. 

Q. How long did Will Baldwin live there with Mary before her 
death ? 

A. Until he was married. 

Q. About what time was that? 

A. November 1884. 

(). Then you say he had lived there at that house there all the 
time he was a boy up until that time? 

A. I don’t know whether he: lived in that honse from the time he 
was born until that time, from the time I knew him until he was 
married that was his home. 

Q. About how long was that vou know of his being there? 

A. About 3 years. 

®. He lived there with his father and mother? 

A. Yes sir. 

Q. Where has he lived since his marriage? 

A. In Mr. Starr’s house on Santa Fe street. 

Q. Whereabout is the Baldwin house you speak of ? 

A. The first or second house from the corner. It is the second 
house from the corner of 10th street, on the south side of the street 
facing north. 

Qa How far is that then, how many blocks? 

A. Three blocks and a half. 

Q. How long did he live there do you know? 

A. From the time he was married until Mary’s death. 

Q, Do you know where Mrs. Baldwin was prior to Mary’s death 
awhile ¢ 

. She was in Bloomfield Lowa Medical Infirmary to be treated, 
E. J. Sheldon. 
Bloomfield Iowa ¢ 
Yes sir. 
. When did she go there about? 

A. I would not be positive about the exact length of time, about 

2 weeks or 3 before Mary died. 


PO POoaP 
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. When did she return? 
. The day after Mary found dead. ' 
. Then she was gone when or while Mary died ? 
. Yes sir, she was. 
Do you know where Will Baldwin was on the 7th day of July? 
. No sir, I did not see him. 
You did not see him that day ? 
No sir. 
See him on the 8th day of July ? 
I did. 
Where did you see him? 
On the street. 
What time of day? 
I could not tell vou I don’t remember. 
About what time in the morning or the afternoon ? 
I think in the morning. 
Now were’ you at Baldwin’s house on the corner of 11th and - 
Commercial street on the evening of the 8th of July ¢ 
A. I was I went there 10 minutes before 7 o’clock. 
Ten minutes before 7 0’ clock ? 
. Yes sir. 
@. How did you enter the house ? 
48 A. On the west side into the back door? 
@. Whose room ? 
. Mrs. Baldwin’s kitchen into the kitchen. 
. Then you entered the house from the north into the kitchen? 
. Yes sir, trom the north door into the kitchen. 
. What did you discover about the door when you entered it ? 
I saw the panel had been sawed out of the door, and saw 
shavings lying on the floor and sawdust. 


* 


* 
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* * + * * * * * 


Q. Did you discover anything on the floor as you entered? any 

chips or anything ? 
. I saw chips and sawdust, I went quickly and did not stop to 

examine. 2 

Q. You think inside of the house ? 

A. Yes sir, some lying on the floor just as 1 entered the door. 
On the door sill and on the floor as I entered. 

@. On the floor in the house ? 


A. Yes sir. 
Q. Did you see the panel ? 
A. Yes sir. 
* * * * * a * * 


Q. Before you describe the room did you go throvgh the lower 
part of the house, through the rooms in ‘that house that evening ¢ 


A. No sir. 
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Q. Any time that evening? 
A. I did probably in an hour from the time I entered the house. 
Q. State how the appearance into the other rooms 
49 as to the appearance of any breaking to them or anything? 
A. Shall I commence with the kitchen? The cupboard 
doors were standing open. - 

(). First the door into each room, door ot house or room ? 

A. First the panel was removed. 

Q. I say describe as to the condition of the other doors in the 
house into each room as to whether there was any appearance of 
any one breaking into them ? 

A. No sir, no appearance at all that I could see. 

Q. Now then whether any appearance of any burglars ? 

Objected to by defendant. Sustained. 

Q. What was the appearance of things in the house? below in 
the different rooms in the back parlor bureau drawers ? 

A. In the back parlor the bureau drawers was open and cloth 
lying on the floor [ did not examine it at that time I just saw it 
and passed it by. The cupboard door was open in the kitchen that 
was all except the parlor door. 

Q. That is all the disturbance you saw? 

A. Yes sir. 

Q. Now to Mary’s room I wish you would just describe in your 
own language the appearance of Mary’s room the appearance of 
everything in that room which yon saw about it / 

A. As 1 entered her room I saw she was lying diagonally across 
the bed her head was from 15 to 18 inches | would not be positive 
about that from the head of the bed her feet was towards the 
southwest, northwest—her head was toward the southeast and her 
left hand was lying out this way probably at an angle of 35 or 45 
degrees and the left hand— 

Q. Did you mean the right hand, you said the left / 

A. The right hand was at an angle of 45 degrees out this way. 
The left hand was either below or above I am not certain about that. 
Her gown was pushed over her shoulder here and her left breast 
was exposed. Her head was turned on the left side like and nose a 
flattened appearance. There was mucus running out of the mouth 
and a pillow was lying over her face spot on the pillow with the 
mucus on the mouth and as large as my hand and her gown was 
smooth to her ankles and her hair was done up in crimps on her 
forehead here at the right hand was five hairpins just strewn around 
on the bed her hair it had been coiled the coil was out of her hair 
on her neck, her hair remaining on her neck, in a mat like that, 
and the sheet was gathered up and thrown up on the side of the 
bed on the back side of the bed, the bed was about 18 inches from 
the wall at the foot about as a person would put their foot against 
the wall to push it out her feet were near the side of the bed near 
the foot and then the sheet and spread were gathered up with the 
hand and thrown up on the side of the bed not very far more than 
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a foot on the bed and towards the head of the bed. Pillow stood on 
end. 

@. Which side of the bed ¢ 

A. On the back side of the bed that way leaning against the bed. 

Q. Did you discover anything else on the bed { 

A. On the floor behind the bed was two cloths one was a little 
longer than the other it was white muslin perfectly plain and a 
parently dropped down there and another cloth was older shnilents 
had been wet with something just in that shape and on examina- 
tion it was the sleeve of a ladies undershirt that had been wet but 
was perfectly dry at that time. 

Q. Where did you tind that cloth / 

A. On the back side of the bed on the floor near the toot 
50 of the bed. 
Q@. Did you discover any other cloths ? 

A. Only those two. 

Q. What did you discover on the bed opposite the pillow ? 

A. On the bed under her right leg under the calt of her right leg 
was a bottle about 4 inches long lying under the calf of her right 


leg? 
©. Was the cork in or out of that bottle? 
A. Out. 


@. Which end of the bottle was under the leg ¢ 

A. The mouth of the bottle. 

(. Did you notice the bottle particularly ? 

A. I did when Dr. Sheppard took it out from under her leg ? 

(). Did you see him take it out ¢ 

A. Yes sir. 

Q. Would you recognize the bottle ? 

A. I think I could? 

Q. Look at that and see if you recognize that as being the same 
bottle ? 

A. I will tell you what was on the bottle as he took it out from 
there ** Poi’’ and then right under that was ‘* Ma.” 

(). Examine that and see if you think that it is the same bottle ? 

A. It has been scratched. Part of it is gone. 

@. What is gone / 

A. I can’t say anything and the top of this has been scratched off. 

D. Do you know whether this is it or not ¢ 

A. I am positive it is because that writing was on it. 

(©. Did you see this writing here / 

A. Yes sir, but that is not ** Poi’’ and then ** Ma.’ 

@. Was that the kind of a bottle it was ? 

A. Yes sir, that looks like the bottle. 

Q. Wasn’t the writing on the upper part of the bottle blank? 

A. ‘*Poi’’ came first up here, then ‘*ma’’ down there. 

Q. You say Dr. Shephard picked it up and handed it to you ? 

A. I called his attention to it; I said, “Dr., did vou see that 
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bottle ¢”’ and he took it up and looked at it and put it in his breast 
pocket. 

Q. He picked it up and put it in his breast pocket ? 

A. Yes sir. 

Q. Now you may go on and state what condition that room 
was in. ' 

A. The head of the bed was toward the south. After I entered 
the door right behind the door, stood a sewing machine, and on 
top of that sewing machine was the tray of a trunk, and in that 
tray was Mary’s articles, such as she wears around her neck, 
things that she had just laid in there, I could see her gold chain 
and locket. I never moved them never mislaid them, then came 
the bed as I have already described, and the south side of the 
room coming to the south window the blind of that window was closed 
the window was up and then came the table, and on that table laid 
Mary’s false frizzes that she wears on the head, then came the 

rash zinc, drawer was open, in that drawer was just hairpins, and 
her comb and brush, her face powder and nothing had been 
disturbed. The wash bowl was on the wash zine, the doors below 
were open, then came the table, this window on the east side was 
open, and the blinds were thrown open, then the table stood there 
by the window. the drawer was open and in that drawer Mary had 
a note book and a box just as she-left it, nothing had been dis- 
turbed at all, and at the end of that table stood a large black 
stucco chair, on that chair was lying two square pillows, on 
51 these square pillows Mary’s satin dress, she wore the day 
before was lying on one of these chairs, right at the side of 
the pillows on the floor lay her pocket book, and then came the 
portable wardrobe, the wardrobe doors were open and her dresses 
were hanging nicely with the exception on the north side of the 
wardrobe three garments were thrown down and laid right on the 
floor by the door, as though they had been taken down cff from the 
hooks and thrown down. One drawer of the wardrobe was open 
and in that lay articles of underwear, all smoothly put in and had 
not been disturbed, that is to be mussed up or anything, they 
were all smooth, and then came the door to the wardrobe in the 
house, in that wardrobe a small wash zine about four feet, the 
lower drawer ot that was open, pulled out, and all the articles 
in that drawer were taken out on the floor, and along other articles, 
was a box not less than six inches long, and not over eight inches, 
about four or five inches tall over the top, as though it might have 
been a box of papers. Her pocket book and hand satchel or hand 
pocket book, was lying there on the floor open, and nothing in it, 
her shoes and stockings and elastics lying opposite the stove, and 
her stocking had the appearance as though she took her hand and 
shoved the stocking down and took it off. Then we get around to 
the door where we started. 
Q. Now what did you see in the drawer drawn out anything 
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valuable in the little bureau stood on the south near the head of 
the bed ¢ 

A. Nothing in the drawer at the time but on the floor was lying 
simply this pocket book and a little hand satchel and this paper 

box and a few other articles. " “ 
52 Q. How long did you stay there that night ¢ 
A. It was half past one when my husband went home 
with me. 

Q. Do you know where Will was the defendant there ¢ 

A. He was there all the time I could not tell you where he was 
after half past ten I went home I asked him for some articles that 
I would want for Mary, he said he did not know anything about 
where to find them I asked Marshal Price to hold the “~ while 
I looked for them. After that I did not see him until the following 
morning. | 

Q. Did he assist in any way, about there, in assisting about mat- 
ters there that night? 

A. No sir, not that night. 

@. When did you see him again ¢ 

The next morning at 8 o’clock. 

@. What was his appearance then / 

A. He seemed to be distressed and seemed to be anxious to have 
some one to come and to take care ot the house and superintend 
the house. I told him he had better leave it to the ladies. * * 

Q. Do you know how old Mary Baldwin was? 

A. Only what her mother told me. 

Q. What did she tell you ¢ 


A. 29 years old. 

Q. Do you know how old her mother is? 

A. No sir. 

Q. Ever hear her say / 

A. I have forgotten it. 

@. Do you know how old the defendant is ¢ 
A. I have heard his age. Would not be positive about it. 
Q. You would not be positive about it ? 

A. Nosir. 

@. Mary was older than he ? 

A. Yes sir. 

Q. 


Do you know anything about their relations to each other 
whether they were friendly to each other as to whether he was 
triendly to her or not ¢ 

A. I never heard him say a bad word to Mary in my 
56 presence at all. ad - - 

@. So you have described now Ee was in that 
room ¢ 


A. I think I have. 


Q@. Did you open the bureau drawers ? 
A. No sir they stood open. 
Q. Did you pick up her pocket book 
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A. No sir. 

@. How did you know it was empty ? 
It was lying open on the floor. 
Pick up her hand satchel ? 


No sir. 
Was that lying open also ? 
Yes sir. : 


Anything in that ? 
I think not. 
Where was this pocket book ? 
It was by the wardrobe down on the floor. 
Which side of the room ? 
On the north side of the room. 
Where was the hand satchel ? 
Laid right beside the pocket book. 
(). As you went through the kitchen door you discovered 
sawdust on the floor ? 
I did. 
Positive it was sawdust ? 
Yes sir, quite positive. 
So you are satisfied that a saw had been used there? 
It looked to me like it. 
Did you make a particular examination of that to see if it was 


sawdust ? 


A. 


Q. 
oath 


60 


Q. 
A. 


61 


No sir. 
It was light enough tor you to see, so you can say on your 


it was sawdust / 


A. Yessir, I could. * * * ‘ * * 


Q. How tar from the sill of the door was there shavings 

and sawdust on the inside ¢ 

On the inside not more than four inches from the sill. 

So that they might be pushed in by opening the door? 

No sir, I should think not; the door would swing over them. 

Did you examine to see how far the Gvor came from the floor? 

A. No sir. ” ° ° - ‘“ 
Dr. Campbell sworn, testified on behalf of the State on 

direct examination : 

Where do you reside ? 

Atchison, Kansas. 

How long have you lived here? 

Over six years. 

What is your business ? 

Physician and surgeon. 

How long have you been deta ces and surgeon / 

About 12 years and over 

State whether you are one of the physicians who attended 


the post mortem examination of Mary Baldwin ‘ 


A. 


Yes sir. 
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Q. Now go on and state where you found her and what condi- 
tion you found her in ¢ 
62 A. I found her up stairs in the Baldwin house, on the 
corner of Eleventh and Commercial street, lying in the 
southeast room; the bed was moved out from the wall a foot out 
from the wall; the head was at about in its natural position, prob- 
ably drawn out a little; Mary was lying diagonally across the bed, 
her head towards the southeast and her feet towards the northwest 
and she was probi ably a foot or over down from the head board, 
her head near the right side of the bed as she lay, and her feet 
pointing toward the other corner, that is the northwest corner, 
lying on her back and her head turned towards the left—quite re- 
mark: ably that side. The right arm was thrown off easily from the 
body, a short distance about an angle of torty-five degrees, and her 
left on ‘ws other side. 

Q. Now what time of the evening was it you saw her, the ever- 
ing of “th: at day was it, and when was it / 

A. 8th of July, as I here testitied to that as the time, about half 
past 7 o'clock in the evening. 

(). In this County and State was it 

A. Y - " corner of Commercial and Eleventh street. 

Did you see the bottle that was there at that time ¢ 
65 4 Yes sir. 
Q. Will you describe to the jury as well as you can about 
the appearance of that bottle 4 

A. It was a clear reddish glass bottle, probably three or four 
inches long, and probably inch and a half one way by an inch thick 
or three fourths of an inch thick; flattened bottle with the edges 
beveled. 

Q. Did it have part of a label on it? 

A. Yes sir, it did. 

@. Will yon describe near as you can about the kind of a label 
which was on the bottle / 

A. There was just a portion of the label left on it. I should judge 
from what I saw of the label, it was about three-fourths of an inch 
wide, and perhaps two inches, or two and a half inches long. 
Upon the upper part of the label was two three pen marks or 
strokes ; one was a stroke which came down below certain lines, the 
other was the termination like two-thirds of the termination of the 
letter m, and to the left of that was this deeper stroke so much 
corresponded with what | made up my mind then was the termin- 
ation of a portion of the letter f or a portion of the letter M was 
torn off of the letter F or a portion of the letter M was torn off a 
portion of the letter f and letter ‘*M’’ ‘*A” was on the bottle, and 
below that was the letter ‘‘oi’’ and ‘‘on”’ in print. 

Q. In writing or print? 

A. Print ; and the letters p s were torn off ‘‘on’’ and ‘‘oi’’ were 
there with the space between the letters for the letter ‘‘s,” corres- 
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ponded in my judgment to the word poison, I could not make out 
the word poison. 

(). You could not make it out ? 

A. Four letters left there near as I recollect now. 

(. What letters if any, did you see in the word poison 
66 under the word poison { 

A. I think some printed letters ‘‘po’’? something of that 
kind, I have forgotten some of the letters under that. 

(). Was it ‘*ma ?” 

A. Something of that kind under this poison. My attention 
was not directed to that to determine as to make out if I could the 
probable contents of the bottle. 

Q. What in your opinion was the contents of that bottle 
from your examination / 

A. I decided from what I saw was left of the termination of the 
letter ‘*M A” the word chloroform. I have seen just the same 
kind of labels with a space left at the top of the label. 

(). It was what you call a blank label ? 

A. Yes sir, whatever article was to be written with a pen. 

(. Would you know the bottle if you saw it do you think ¢ 

A. Yes sir, I think I would. 

(). Examine that bottle and see if you think that is the bottle 
with the label ¢ 

A. Yessir, I think that is the bottle. One exactly like that 
without doubt. ' 

Q. Is not the description of the, label you have just given. 

A. Yes sir. 

Q. Have you ever seen that bottle since the time that night you 
saw it 

A. No sir. 

(). That you say is the same bottle you saw there ? 

A. Yessir, that is the same bottle I recollect seeing there, ex- 
actly one like it. It looks a little bit more worn than it was then ; 
but it looks to-be the same bottle. 

Q. Is not some fragment of the word chloroform on it you have 
just described ? 

A. Yes sir. 

Q. Branch of the letter *‘F’’ below points over the letter * 
and the last part of the letter **M’’? 

A. Yes sir. 

Q. That is on the blank above as you have described ¢ 

A. Yes sir. 

Q. Then the word poison is partly scratched as you describe it is 
it not ¢ 

A. Yes sir, the ‘*] 

(). It is the same letters on there **M’’¢ 

A. They are there. Yes sir. I recollect them; | remember 
some of the letters being at the bottom here, my attention was 
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Q. You stated a while ago you thought it was ‘‘MA,”’ that is the 
same set of letters there ? 
A. Yes sir. 


» * * * * * * * 


Charles W. Benning sworn, testified on behalf of the 
78 State as follows: 


* « * * + * * 7 


Q. State whether or not you were at the Baldwin house at that 
time on the evening of the 8th of July ¢ 

A. Yes sir. 

©. Eleventh and Commercial ? 

A. Yes sir, I was. 


* * * *K * * K *K 


Q. What did you discover—you say you discovered a bottle ¢ 
A. Just under the calf of the leg. 

Q. Which leg ? 

A. The right one, I think. 

. Did you take hold of the bottle and pick it up? 

A. Yes sir, I did. 


* * % * % * * ** 


80 Cross-Ficamination: 


(). Where did you first see Will Baldwin ? 
A. Coming up the stairway. 


* * * * * o * x 


Q@. Did you go up the stairway together ? 
A. Yes sir, we did. 


% * X * * ¥ * * 


Q. You and Mr. Baldwin went in together ? 

A. Yes sir. 

Q. State what he did there ? 

A. Well, he cried out, ‘‘Is she dead? is she dead?” Asked ine 
that at the foot of the stairs, and kept saying it as we passed on up 
stars. 

Q. What was his appearance as to being depressed or otherwise ? 

A. He seemed to be excited and agitated. 

(. He went right up stairs with you? 

A. Yes sir. 

(). Afterward, did he leave the room before you did ? 

A. No sir. 

. How long after he left before you saw him again ? 

A. I did not leave; I took him out of the room with me 4 
Q. How came you to take him out ¢ 
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A. He seemed to be excited and worried. I thought it was no 
place for him. 

(). You took him down stairs ? 

A. Yes sir. 

©. Do you know of his going back after that 7 

A. Yes sir, he went back again. 

Q. Who went with him? 

A. I don’t remember. 

Q. Was he brought out of the room the second time / 

A. Yes sir, I did, the second time. 


* a “ x % * x * 


SS Albert H. Lewis sworn, testified on behalt of the State as 
follows : . 

Direct keram rnation . 

(). Where do you reside / ; 

A. I believe in California. I have been living here the last two 
years. 

Q. State whether or not you were acquainted with Mary Baldwin 
who is now dead / 


A. I was. 
89 (). State what intimate acquaintance you had with her 
then ¢ 


A. I was engaged to her to be married: 

(). When did that engagement begin ? 

A. It began about September, I think, 1884. 

@. Were you engaged to be married to her at the time of her 
death ¢ 

A. I was. 

Q. State now what your relations were, whether congenial, the 
engagement relation? Congenial and happy. 

A. Were happy. 

@. Anything else but happy ? 

A. No sir. 
©. When were you to be married ¢ 
A. We were talking about being married in September; decided 
to be married about that time. The last talk I had with her we 
had about decided we would be married in the past September. * 


* % * * on * « a 


93 Q. State if you know of him being pressed for money when 
he came back, whether he was out of money, and whether 

he had to borrow money ¢ 
A. He came to me one day, and told me his mother was to send 
him $500 on this purchase of the homestead; and that he had to 
have $210 that day, to pay his workmen; and he asked me if I 
would loan itto him. He would give me a check for it, or pay it 
to me as soon as he got the money from his mother. I told him 
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as he got to have $210, that perhaps it would be better for me to 
let him have $250, then he could, it his mother did not send him 
the balance, I would let him have the other $250. I gave him a 
check on the bank for $250, on the purchase that. He said that 
his mother was going to send him $500 on the purchase towards 
the homestead. 

@. On the purchase of his interest ¢ 

A. Yes sir. 

Q. When was that? 

A. I don’t remember. But while his mother was absent in 
Bloomtield, Iowa. She started away after the 26th. I believe it 
was, may have been three or four days, or five days. 

@. After he had been to California ‘ 

A. Yes sir. , 

Q. How long was he out in California, away from here on that 
trip ? 

A. I understood he was away six weeks. 


* % * * + o %& * 


94 @. What appeared to be his necessity then for immediate 
use of the money ¢ 
A. He said he had to have it, to pay his workmen ; that day. 
Q. Did he ever ask you for money before or after that, or borrow 
from you ? 
A. Nosir. He gave me his note, payable in 30 days, I never 
charged him any interest, just did it as an accommodation. 


% * * * ® * * * 


964 (. Where did you see Mary last, and when ? 
A. I saw her 9:45, or about, Tuesday, 7th of July, in the 
evening. 
Where did you first see her that day ? 
At her home, about 8:30 that evening, the same evening. 
About 8:30 that evening, found her at home ? 
Yes sir. 
. Now then, where did you did you take her, anywhere ? 
I took her to Poehler’s restaurant. 
Here in the city? 
A. Yes sir. 
97 Q. How long were you there ? 

A. We went from there at 8:30, and went immediately 
down there, and it would be pretty hard to tell exactly how long 
we were there. 

. Approximate. 

A. The only way I can judge how long we were there, was gone, 
was by the time | got home, 10 0’clock precisely. Just as the clock 
was striking 10 I went into the door. 

@, Now were you at the ice cream saloon, what did you do there? 

A. I left there about fifteen minutes to ten, may have been 10, 
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Q. What did you do at the ice cream saloon ? 

A. Got some ice cream. 

(). She took ice cream with you? 

A. Yes sir, 

(). What was her state of health at that time ? 

A. She seemed to be well. 

Q. Did she complain in any way at all; of ill health ¢ 

A. No sir. I think she had not been teeling very well. I 
know she had not, for several days, She did not make any remark 
about ill health. She appeared well. 

Q. Did she have a good appetite at that time, as far as you know? 

A. She ate ice cream. 

(J. Did she say anything to you about appetite, about eating 
meals regularly / 

A. No. She proposed going for the ice cream, that is when she 
left, just before. If you will allow me, I will tell you just how the 
whole thing came up. 

Q. Did she appear to you to be a person in good health ¢ 

A. Yes sir. 

@. Now then when you left the ice cream saloon, where did you 
go with her ¢ 

A. Home with her. Number 1101 Commercial street. 

(). What is the other street / 

A. Corner of Eleventh street. 

Q. Now then, about what time did you get there / 

A. Probably 9:25. 1 think I was there probably half an hour, 
about, maybe 20 minutes. 

(. Where did you leave her; in the parlor? 

A. When I left the house? No sir. I lett her we went into the 
house parlor, and then she came out to the door and bid me good 
night. 

(. You left her at the door? 

A. Yes sir. 

Q. Now when you left her there, what did she say. Was she in 
a cheerful disposition / 

A. Yes sir, she seemed to be in good spirits, bid me good night. 

Q. Was there anything in her appearance there which led you to 
believe she was in grief or dissatistied? Was there anything that 
way with her situation / 

Objected to by the defendant as irrelevant, incompetent, and 
immaterial. Overruled. Defendant excepting. 

A. No sir, not at that time. 

®. Not anything you saw? 

A. Nosir, not when I left her, she seemed to be happy. 

@. During any time you were there at all ¢ 

A. I don’t know as she expressed any, I don’t know as she 
expressed any grief or trouble. She spoke to me about our mar- 
riage. She thought we had better be married before they made 
the trip to California. Her mother was in the Infirmary, and she 
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did not think it best tor us to be separated. We had better be 
married and go and make a visit to my friends, who invited me, 
and said they expected we would be tiere, before this. She talked 
98 about it that evening, and said she had several reasons 
for desiring it should be so, as she also proposed on several occa 
sions before. 

Q. State whether or not she was in melancholy disposition at 
all at any time / 

A. I never saw her that I would consider her melancholy. 

Q. You say that Mary wanted the marriage consummated 
shortly after that for reasons she had of her own ¢ 

a. “ee ae. 

(. Did she express any of these reasons to you ¢ 

A. Nosir. She said she had special reasons, she promised to 
tell me several times. She said the next time you come, I want 
to tell you about it. She wanted to tell me something. Still she 
did not seem to be melancholy, or disappointed. Something she 
wanted to tell me. I never of course could imagine what it was. 

@. Were your relations with her pleasant and happy ¢ 

A. Yessir. 

@. Then your understanding with her at that time was, you 
were to be married shortly, in September next ¢ 

A. Yes sir, we about decided we would be married in Septem- 
ber. I told her I only had been showing her attention less than 
a year, and I thought it was not too soon, if we delayed it until 
September. We were talking, that was our understanding at that 
time, general understanding. We were to be married in Septem- 
ber, if mother and she were al! well. 


* * *% *K * * * *k 


@. Who did she leave in charge of the house there on the corner 
of Eleventh and Commercial? _ | 

A. She lett the house in charge of Mary and Fitzgerald. I be- 
lieve he was to be with her as a party in the house. 

@. He occupied a room there { 

A. Yes sir. 

(). Had he been there for some time ? 

A. Yes sir. 

(). That is all. He never boarded there with Baldwins? 
¥9. A. [understand they wanted him to remain there as a 

protection, that is to be in the house merely, did not want 

to leave Mary alone there, wanted some one in the house. 


* * %* x ~ * ** * 


Q. Do you know whether the doors in the house were locked 
that night, when you left Mary there / 

A. Iasked Mary if the doors were locked, as I did almost 
every evening. I think every evening she told me everything 
was all safe. She said they were, : 
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Q. What further conversation did you have with her about 
these things that night. About the house and her being there 
alone, your conversation with her, was in reference to these 
things ¢ 

A. It was her intention to go to Major Washer’s, to stay dur- 
ing the night, and she told.me on her way down to the ice cream 
saloon. When we got home she said, it was late and she did not 
want to disturb them over there. She was not afraid to stay 
alone, she felt perfectly safe, and she decided to stay there. She 
had had ladies stay there, and remain over night as company. She 
said she felt perfectly safe and would remain there instead of going 
over to Major Washer’s and disturb them. 


¥ * % * * * * * 


101 Cross Examination: 
(). How old are you ? 
A. 40 the 15th day of October. 
102 Q. Not at that time I suppose, when was the positive 
engagement ¢ 
A. We talked about marriage along in September last. We 
talked about the matter, it was generally understood, at least ad- 
mitted on both sides, in case everything went smoothly, and we 
were agreeable and congenial, we should be married at some future 
time. 
Q. Will you answer my question, and tell me when there was 
a positive engagement of marriage, if any / 
A. What do you mean by positive engagement ‘ 
Q. When she promised to become your wife. Now state when 
did she agree to become your wife ¢ 
A. I could not tell the exact date. Some time. It may have 
been perhaps, October or November. I could not tell exactly, 
when I could not tell precisely. 
Q. Can you give us the month ¢ 
A. It was one of those. Person becomes acquainted and grad- 
ually grows warmer and closer acquaintance, and it was under- 
stoud we should be married. 
@. Can you give the,month ¢ 
A. As to be positive, but I don’t know as there was any real 
positive date. We talked the matter over, we were considered 
engaged. 
Q. Did you ever in so many words ask her to become your wife? 
A. Yes sir. 
Q. Did she say she would ¢ 
A. I have talked with her. 
Q. Did you ever in so many works ask her to become your wife? 
A. Yes sir. 
Q. When? 
A. I could not tell you when, 
Q. What year ! 
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A. It was in September last year. 

(). When did her father die ¢ 

A. Her father died, I think, in November, 1884. 

(. Year ago this month / 

A. Yessir. I spoke to her betore her tather died. 

Q. Now was there any day fixed for the consummation of the 
marriage contract ¢ 

A. We talked about having it consummated on Easter day. 

Q. Had she made preparation for her marriage ‘ 

A. No sir, not that I know of. 

Q. At whose suggestion was it postponed / 

A. Mutual agreement. 

Q. Was it not postponed at your request / 

A. I don’t know but I may have told her I was not quite ready. 

Q. Did you not tell her it was not convenient for you to get 
married at the time stated ¢ 

A. Yes sir, perhaps I did. 

@. For that reason it was postponed / 

A. Yes sir, I think so. 

Q. Now as I understand you to say in your examination in chief 
you say that several times before her death, she urged you to con- 
summate this marriage contract ¢ 

A. Yessir. She spoke about it a number of times. Thought 
it was advisable; and consulted with her friends. And they also 
thought it was best. 

@. On the evening of her death, she said she had special reasons 
tor its consummation before she weut to Colorado ? 

A. She spoke about it. She said her mother was at the 

103 Infirmary, and she might be there some time. My friends 

wanted her, and she thought it would be advisable for us to 

make a visit, and | become acquainted with her friends and she 
with mine; and her friends and my friends wanted her to come. 

@. In other words she was urgent about the matter, and she de- 
sired to be married in the absence of her mother, while her mother 
was in lowa ? 

A. I don’t know what her design was, to go to Bloomfield and 
be married there, I don’t think she meant that. 

@. Didn’t you testify in the preliminary examination her desire 
was to be married in her mother’s absence, and go to New York or 
the east ? | 

A. I did not intend to imply that it was to be secret, or any- 
thing of that kind. 

@. You did not intimate that? 

A, I don’t know as we ever spoke about her mother being pres- 
ent. I expected her mother would be present. 

(). You understood her desire to be married, while her mother 

ras in Bloomfield 7 

A. She said her mother was in the Infirmary, and would be 

there some time. She thought it best for us to be married. After 
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we came back, her mother would be in condition, we would all go 
together to Colorado. 

(. Then her idea was to be married and take a trip east, when 
she got back her mother would be in condition to go to Colorado, 
you would all go together ? | 

A. Yes sir. 

(). When she made that suggestion how would she treat it? 

A. I told her as I knew her— 

(. How did you treat it, did you treat it indifferently / 

A. No sir, I did not. 

(. I will ask you if in the preliminary examination, this question 
was not asked you— 

A. I think I can tell you just what | said in the preliminary ex- 
amination. I don’t want vou to distort what I said, just give what 
I said. 

Q. I will ask you if this question wasn’t asked you, she wanted 
to be married and make a visit while her mother was in lowa? 

A. Yes sir, she made that suggestion. I told her I would think 
it over. That is right. 

(). You don’t remember ? 

A. Yessir. I— 

Q. I ask yon was that question asked you / 

A. I don’t remember. 

Q. Didn’t you make answer then, | did not think it advisable ¢ 

A. Just read the rest of it. 

Q. The question is this: You did not treat her suggestion as 
though you intended to carry it ovt at that time? Answer: I did 
not think it advisable. 

A. Yes sir, I did not think it advisable at that time. 

(). That is what you answered / 

A. Yes sir, for the reason I gave. 

Q. Was this question asked you, you gave her to understand you 
received it in such manner, led her to believe it would be carried 


out, and to which you made answer, ‘‘I don’t think I gave her 


much encouragement. I told her I would consider it, and she fell 
in with the idea. I told her I would consider it.”’ 
A. No sir, I don’t think I ever used ‘‘she fell right in 
104 with the idea;” I don’t think I am in the habit of using such 
expressions. That is not just the way the question was put 
to me. 
Q. I will ask you if the question wasn’t asked you, ‘‘you treated 
it rather indifferently ?’ to which you answered, "Yes sir, but did 
not intend to treat her discourteously.’ > Was that question asked 
you, and did you answer it so ¢ 
A. I never trifled with Mary. 
(). Was that question asked you and did you answer it so? 
A. I would like if you would read it over r again. 
Q. ‘*You treated it rather indifferently ?’’ Answer, ‘‘Yes. 
A. No sir, I don’t think I ever said 1 treated her indifferently. 


| 
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Q. The question and answer is this: ‘*You treated it rather in- 
differently #’’ Answer, ‘Yes sir, but I did not intend to be dis- 
courteous.” Did you so answer? 

A. I think the way you read it would appear | was treating it 
rather lightly. 

Q. I am asking you about whether it is right ; did you testity so? 
You can answer, yes or no. 

A. I think it is but a different shape. 

(. What you intended to say / 

A. I think that is intended to say, was, I would consider the 
matter, and the way you read it sounds different from what | 
intended the idea I intended to convey. 

Q. Now you say that on this Tuesday evening that you thought 
it was better to postpone it until in September, because you hadn't 
been acquainted long enough, that it was a serious matter ¢ 

A. No sir, not in September. I did not say so ; this was a year 
from the time, I felt thoroughly acquainted with Mary at the time 
ot her death, and for a few months before. 

Q. I may have misunderstood you. 

A. I think you have. I think you are trying to— 

@. I understand you to state on this Tuesday evening, in talking 
about this matter, you wanted it postponed until fall, in order so 
you would get better acquainted. Nothing of that kind you did 
not mean to say‘ 

A Nosir, I did not mean to say on this evening I was talking 
with her, I wanted to be better acquainted. I told her [ wanted to 
be settled in business first. Have something under way, so I would 
know about making provision. 

@. Your business matters were somewhat unsettled ? 

A. Not unsettled, except I was not engaged in any actual bus- 
iness. 

@. You had no actual occupation / 

A. I intended to go into some mercantile business, something of 
that kind. I wanted to be established. I don’t want you to insin- 
uate [ am impecunious, or anything of that kind. 

Q. No sir, I think you are a very liberal man. 

A. No sir, I did not say I was a very liberal man. 


* * + * % * ¥ * 


109 Q. Now you were there on the 21st of May when that 
house was burglarized / 

I went up there after night, yes sir. 

I mean the following day. 

Yes sir, I remember of going there the next day. 

Did you see what door the house had been entered at ? 

Yes sir. The day Mrs. Baldwin went away I put a bolt on it. 

The screen door cut ? 

Yes sir, just a very little. 

You put a bolt on the door / 
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A. I did the day Mrs. Baldwin went away. 

(. That was the day betore she went away / 

A. Yes sir. 

(), To Bloomfield, Iowa ? 

A. Yes sir. 

Q. That is the door they entered the house, the burglars, May 
2ist, the way you understood it ¢ | ; 

A. I saw the door after it was cut in, cut in that way. I suppose 
that is the door. 

* * * * * * * * 


113 (. During the time you were acting as contidential adviser 

or as the adviser of Mrs. Baldwin and Mary, did you ever 
hear any complaint from Will Baldwin that he was not being 
treated tairly ¢ 

A. From him direct ¢ 

@. Yes sir, from him. 

A. He never came to me with his complaints. 

Q. Did you ever hear him make any complaints ? 

A. No sir, I never heard him. 

Q. Now, so far as you know, the estate was distributed, and 
ach of them received an equal portion of their distributive share 
ot the estate ¢ 

A. I suppose they did. Mrs. Baldwin made a settlement of 
what there was, and | suppose she made it correctly. 

Q. What I mean by that, each one of them when they received 
a portion of their distributive share, received an equal amount. 
That is, Mary received $5000 and Will $5000, as you understood it? 

A. You mean that was a portion to them / 

®. Yes sir, under the order of the Probate Court. 

A. Yes sir, that is what I understood. 

. So Mary did not receive any more than Will did, under the 
apportionment ¢ 

A. Not that I know of. 


* * * . + * * * 


114 (. Now, on the morning after the 21st of May, | under- 
stood you to state, you were up at the house, and that there 

had been committed a burglary the night before ? 

A. Yessir. She showed me footsteps about the place, around 
there, and they examined the tracks. 

(). Was there anything taken from the house / 

A. She said there was. 

(). From what room ¢ 

A. She said there was something taken there, some money from 
Mary’s room. 

* x + * * + ‘ * 


133 Frank Price, sworn, testified on behalf of the State as 
follows, on direct examination : 
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Q. What is your official position ?. 

A. City Marshal. 

Q. Were you city marshal of the city of Atchison on the 8th of 
July last ? 

A. Yes sir. 

Q. Did you visit the Baldwin house on the corner of 11th and 
Commercial, in the city of Atchison, on the evening of the 8th of 
July ¢ 

A. Yes sir. 

(). State whether or not you saw that door there ¢ 

A. Yes sir. 


% * * + * x . 


135 (. Where did you see that door ¢ 
A. At the north entrance of the house. 


% * * * + * * % 


Q. State what if anything was on the fioor on the inside of the 
house near the door ? 

A. Some shavings and whittlings near the door. 

Q. State what distance they were from the door sill. 

A. They were scattered from the door sill all along, back as 
near as | can reccollect, perhaps from six to twelve inches, all 
along the floor. 

* % * % 9 * * * 


(. Did you see Baldwin there, the defendant that evening ? 

A. Yes sir. 

Q. Were you there when he came to the place ? 

A, I was there before he was. 

@. Were you there when he came ? 

A. Yes sir. 

Q. Now what was his appearance there at the time he came to 
the place ¢ 

A. When I first noticed him, he was at the top of the stairs 

with Mr. Benning I think. 
135 Q. What was his actions, and appearance, and conduct ? 
A. He was very nervous and excited. 

(. Excited and nervous ! 

A. Yes sir. 

Q. Now do you know how long he staid there that evening, do 
you know when he went away ¢ 

A. Yes sir. 

@. How did he go away ? 

A. I took him home. 

(. In what way ? 

A. In my buggy. 

Q. What was his appearance-when he got in the buggy, how did 
he appear ¢ 
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A. There did not seem to be anything unusual. 

(. What was his actions and conduct and looks ? 

A. I don’t know, nothing uncommon at all. 

Q. Was he crying? 

A. Nosir. 

(). Did he appear to be nervous / 

A. Not as much as he did in the fore part of the evening. 

@. About what time of the night was it / 

A. I think it was about half past eleven, perhaps later. About 
that time. 


* * * * * * * « 


Q. You attended the Coroner’s jury didn’t you, getting wit- 
nesses for them ?/ 

A. Yes sir. 

Q. Do you remember of subpcenaing Mr. Baldwin as a witness 
betore the Coroner’s jury, when you first summoned them ¢ 

A. Yes sir. 

(. Where was he when you subpcened him as a witness ? 

A. He was in one of the lower apartments of the house. One 
of the lower rooms, 

@. Where was the jury ? 

A. Up stairs in the room where Miss Baldwin was murdered. 

(). In the room where she was murdered? 

A. Y es, sir. 

(). Considering the case? 

A. Yes, sir. 

Q. Now just state what you did, how you subpoened Mr. Bald- 
win, what his acts and conduct were at the time. Describe it to 
the jury. 

A. The jury were in the room, and it was decided to have him 
as a witness, that is to take his testimony at that time; and I took 
a subpoena and went down to the parler, Mrs. Barrows’ room, I 
think it is, and he was standing between two ladies, | think one of 
thein was Mrs. Farries. I don’t recollect the other. I placed my 
hand on him, and told him I wanted him, and he started, and he 
says, ‘*Il don’t know anything about it.’’ ‘*Well,’’ says I, ‘tI want 
you now.”’ Says he: ‘**Get somebody else first. Get some one 
who knows something about it.”’ I took him up stairs, to the foot 
of _ stairs, and took him up stairs. 

Did you have to assist him up stairs / 

i Yes. sir. 

Q. What was the appearance of his tace at that time? 

A. He was very nervous and showed a great deal’ - fear 

Defendant objects to the expression, ‘she showed tea and asks 
that it be stricken out, as the opinion of the witness. " Ocenia: 
defendant duly excepting. 


* * * * + * * S 
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143 John Donahue, sworn, testified on behalf of the State as 
follows : 


Direct Examination: 


@. Where do you reside ? 

A. Atchison, Kansas, 

@. What is your business / 

A. Deputy Sheriff. 

Q. How long have you been Deputy Sheriff / 

A. Since the first of last June. 

Q. Are you acquainted with the defendant, Baldwin / 

A. Yes, sir. 

Q. State whether or not you had any conversation with him, in 
reference to his whereabouts on the night of the 7th of July last / 

A. Yes, sir. 

(). State what the conversation was. 

A. The day he was arrested, I think he was arrested Saturday 
morning, July 8th, 1885, and he was turned over to me some time 
during the day, and that evening I took him to the country, and 
on the way out*we were talking, and I asked him how it was this 
man Baker, the carpenter, had testified of him being out that 
night, and of him telling it, and he says: ‘I did; what of it¢ I 

7as out on necessary business.’’ 

©. He said ‘the did tell him he was out, what of it; he was out 
on necessary business.’’ Is that the answer? 

A. Yes, sir, that is the answer. 

@. You had charge of him while he was in jail here, didn’t you ¢ 

A. Yes, sir. 

@. Will you state what his conduct was and actions while in jail? 

Objected to by defendant as incompetent to show whether he 
was depressed or not; and calling for the opinion of the witness ; 
and irrelevant and immaterial, and no proper foundation laid to 
ask the question. 

(By the Court)—W hat were his general actions and conduct ? 

Same objections. Overruled. Defendant excepts. 

A. Very unruly. 
144 (). State what they were ¢ 

Objected to by defendant calling for opinion of witness; 
incompetent, irrelevant and immaterial, and no foundation laid to 
ask the question. 

(By the Court)—State what his general demeanor was and gen- 
eral conduct ¢ 

Defendant duly excepts. 

A. He was quarrelsome. 

Defendant objected to answer as irrelevant, immaterial, and in- 
competent, and opinion of witness. Overruled, detendant except- 
ing. 

Q. What was his general demeanor as to grief or sorrow; did he 
manifest any evidence of grief or sorrow? _ 
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Objected to as leading, and calling for opinion of witness ; imma- 
terial, and incompetent. Objection overruled, defendant duly ex- 
cepting. 

A. At times he was wrestling and scufiling and boxing, and at 
other times he was fussing and fighting and he making threats. 

Defendant objected to answer of witness, and asked that it be 
excluded as the opinion of the witness, and no proper foundation 
laid to ask the question. Incompetent, irrelevant and immaterial. 
Overruled, defendant excepting. 

Q. Did you take a knife from Baldwin ? 

A. I don’t remember whether I took the knife from him or 
whether it was given to me when he was turned over to me and [| 
locked him up. I received a knife either from him or the constable. 

Q. Have you the knife with you? 

A. Yes sir. 

Q. Please produce it. That was given you by him or somebody 
as his knife ? 

A. Yes sir, he acknowledged it was his knife. 

(Witness hands knife to Mr. Gilbert, County Attorney.) 

. IXL knife with three blades in it ? 

A. Yes sir. 


* * * * * * + * ~ 
Charles T. Baker, sworn, testifies on behalf of the State. 
Direct Examination: 


Q. Where do you reside ? 
A. Atchison. 
* * * * * * * * 


145 Q. State whether you were employed by Baldwin for any 
work ¢ 

A. Yes, sir. 

Q. For what purpose ? 

A. To work on some cottages in West Atchison. 

Q. Were you at work for him on the 8th of July last? 

A. Yes, sir. 

Q. What were you working at? 

A. Shingling on the roof of one of his houses in West Atchison. 
@. Was Baldwin at the house that day ¢ 

A. Yes, sir. 

©. What time of day did you see him there? 

A. He was there the best part of the day. 

®. Was he on the roof shingling the house at any time ? 

A. Yes, sir. 

Q. Did you have any conversation with him there, on the roof 
of that house, that day, the 8th of July? 

A. Yes, sir. 

Q. Now will you state what that conversation was you had with 
him in reference to him being out the night before / 
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A. He said, I don’t remember now what brought np the conver- 
sation, but I had spoken and said I could not be away at night, on 
account of my wife not liking to stay alone. She hi ad staid alone 
when I was away, and he : said, he could not be out either, and gave 
me an instance, by stating that he had got up, and gone out, | 
think he said, last night. 

Q. That would be the night of the Tth of July ¢ 

A. Yes sir, and she w: aked up while he was gone, and when he 
came back he found her crying. 


* * * o 2 * * 


Q. What time in the morning did he come to work that day ? 

A. I don’t know what time. 

. What time were you there / 

A. Seven o'clock. 

(). Was he there then ? 

A. No sir; I don’t know how long, some time after 8, it might 
have been 8, or might have been before or later. 

). Did he work regularly, or was he away part of the day ? 

A. He was away part of the day, on account of lumber he had 
to get. He had to go to the lumber yard several times that day, 
for "jumber we needed. 

(). Was he there in the afternoon ? 

A. Yes sir. 

(. When did he come in the afternoon / 

A. I don’t remember what time. 

@. How long did he stay in the afternoon ? 

A. I left him there. 

(. What time? | 

A. I guess six o’clock. Was the regular quitting time when I 
left. 

@. What did he say was the cause of him being out of his house 
that night of the 7th ¢ 

A. He s aid he had the dysentery. 


Cross Examination: 


@. How long had you worked for Baldwin there, or with him ? 
A. I don’t remember. 
It had been some time / 

A. Yes sir; I think I commenced work for him in May or June, 
I don’t remember which. 

Q. Did you work continuously along up until July? 

A. About a week I did not. 

Q. During that time did he work with you? 

A. Yes sir. 

(. He was industrious and attentive to his business ? 

A. Yes sir, I think he was. 


Q. How many houses was he building there? 
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He was only building one house in South Atchison; built 


four in West Atchison. 


(). 
A. 
Q). 
A. 


147 


(). 
tract 
A. 
(). 


A. 


Q. 
A. 
Q. 
A. 
Q). 


Which building were you working on at the time? 
One in South Atchison. | 
How much of a house was it? 
I have forgotten the size of it. 
(). Approximate it. 


A. 36 by 36. 


* * * * * * * * 


How many men were at work Tuesday ? 

There were two of us besides Mr. Baldwin. 

Employes of his? 

Yes sir. 

He worked there with you 4 

Yes sir, | think he did. 

Was there anything unusual there in his conduct that day ? 
No sir. } 

Do you know what time he left that evening, Tuesday evening? 
No sir. We generally left him there. He generally gath- 
up the lumber and straightened it up. 

W hat time did you usually leave? 

Six o’clock. 

It was your usual custom to leave him there ? 

Yes sir. 

For that you know he was there Tuesday evening / 
Y es sir. 

You saw nothing in his appearance Tuesday evening to at- 
your attention ¢ 

No sir. 

On Wednesday morning he was back at work ? 

Yes sir, he came back and went to work. 

Did he have any particular hour to go to work ¢ 

No sir. 

Nothing unusual for him not to be there before 8 o’clock $ 
No sir. | 

During that time, he was at work all the time that he was at 


the building ? 


A. 
(). 
A. 
Q. 
A. 


148 
A. 


I think he was. 

Nothing unusual in his conduct ? 

I did not see anything. 

Nothing to create any suspicion in your mind ‘ 
No sir. 


*K %& * a * 2K % * 


Q. You don’t know what time he left work Wednesday 
evening ¢ 
No sir, 1 do not. He was there when I left. 
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Q. Do you know ot his employing any men to work there that 
evenin 

A. Yes sir. 

Q. What time? 

A. He employed him sometime in the evening. I don’t know 
what time. He was to go to work next morning. 

Q What was Will Baldwin doing when you left there ? 

A. I don’t know. He was straightening up generally around the 
yard and house. 


As usual ? 
. Yes sir. 
* * * * * * + * 
149 Bb. F. Bingswanger, sworn, testified on behalf of the State 


as follows, on direct examination : 

Where do you reside? 

. St. Joseph, Mo. 

How long have you lived there ? 

Twenty five years. 

What is your business ¢ 

. Druggist by trade. 

How long have you been a druggist ? 

Eight years. 

What place of business are you at ? 

. Store called Brokaw’s pharmacy. 

Where is that place located ? 

Corner Fourth and Edmund. 

St. Joe, Mo. 

Yes sir. 

State whether or not you ever saw this picture before, (ex- 
hibiting a photograph ot Baldwin to the witness ; picture admitted 
to be that of the defendant)? 

Yes sir. 

Where did you see it ? 

. At Brokaw’s pharmacy. 

Who presented it to you? 

. Yourself. (Mr. Gilbert.) 

Do you keep chloroform in your place of business ? 

Yes sir. 

For sale ¢ 

Yes sir. 

How long have you kept chloroform in your place of business 
sale 

. Ever since I have been there. 

How long did you say that was ? 

. Since the 12th of January last. 

Do you use two ounce bottles for putting chlorotorm in? 
Two ounce Blake. 

. Have you got one with you? 
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A. Yes sir. 

Q. Please present it. (Witness produces bottle.) 

Q. Ifa person should come in and get chlorotorm, would you 
put it up in such a bottle? 


A. Yes sir. 

(). You call it a two ounce Blake? 

A. Yes sir. 

Q. Do you use labels there for putting on bottles ? 

A. Yes sir. 

Q. What kind of labels do you use to put on bottles to put 


chiorotorm in ? 

A. Label called a poison label. 

Q. Have you any such label with you! 

A. Yes sir. 

Q. Present one. (Witness produces label.) How long have 
you had that label ? 

. Since last January. 

Have you ever had any other poison label than that? 

A. No sir. 
Q. In your place of business ? 
A. No sir. 
. Now read from that label what it reads. 
150 A. “Poison. Brokaw’s Pharmacy. Corner Fourth and 
Edmund Sts., St. Joe; Mo.”’ 

Q. When you saw that picture which you recognized here, state 
whether or not it made an impression on your mind, that you had 
seen it before. 

A. When I first saw the picture, | think it made an impression, 
I had seen the same face before. 

Q. Seemed to look like the picture ? 

A. Yes sir. | 

Q. Please compare the label, this label and the one on this 
bottle, and say whether in your opinion, it is the same label as 
yours. 

A. It certainly has a striking similarity. 

Q. What is your opinion as to that being your label ? 

A. At a glance, I should say the similarity would make me 
think it was our bottle label. 

Q. How long have you been using those two ounce Blake bottles? 


A. Since February last, and the labels since January, and have 
used no others since January. 

Q. If you should sell chloroform, state whether or not you would 
use that label. 

A. Use that label. 

Q. Would you fill in the above—what would you fill in the above 
with ¢ 

A. With the word chloroform. 

Q. I will ask you more particularly about these fragments on 


o> 
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the writing ; state whether or not that is in your hand writing, in 
your beliet ‘ 
A. It certainly looks like my hand writing. 


Cross Examination: 


(. Where are these poison labels printed / 

A. In Chicago. 

@. Purchased by all the druggists ? 

A. Taken from sample. 

Q. No druggists have a monopoly on them ¢ 

A. No sir. 

®. How long have you been using that poison label ? 
A. Since January. 

(. Have you ever used any other poison label ¢ 

A. Never since January. 


Re direct Kxamination : 

Q. Did you ever see a poison label, exactly like that, with the 
words ‘** brokaw’s pharmacy ”’ under it 

A. No sir; not outside our store. 

@. Did you ever see a label in your entire experience as drug- 
gist that would have the word *‘ pharmacy,”’ and the letters ‘‘ma,”’ 
would be just under the word ‘ poison,”’ as that does / 

A. I never gave that close observation. 

@. You say you took these from sample, do they not when you 
send for them print by order below the word ‘* poison ¢ ”’ 

A. The print is by order. 

Q. At your direction { 

A. Yes sir. 


451 Re-cross Examination: 
Q. The skull and cross bones in the word poison are 


samples ? 
A. Yes sir; the persons name is filled in. 


Re-direct Examination : 
Q. Do you know of any druggist at all any where, in your ex- 
perience, that has a label like that / 

. Not to my recollection. 
©. How do druggists obtain their labels? 
A. From samples selected. 
(). They order them ! 
A. Yes sir, by numbers. 
@. Then they order the printing on them ? 
A. Yes sir. 
(). At their own direction / 
A. Yes sir. 
®. Each one for himself ? 

A. Yes sir. 


~~. 
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152 Lemuel James sworn, testified on behalf of the State as 
follows on direct examination : 
2. What is your business ¢ 
\. A carpenter. ° 
(. How long have you been a carpenter / 
\. About twenty years. 
* « 4: * * 2 * * 


Q. What kind of a carpenter are you; how do you work in wood? 

A. I worked at the carpenter building until a year ago last June. 
Since that time I have been working at pattern work in the pattern 
shop of Seaton & Lea’s foundry. 

Q. Explain what work you are called on to do in the pattern 
shop ; what are the tools { 

A. I have to use about all the tools a carpenter has to use in any 
ordinary work. 


* * ¥ * # x: * * 


(). Now state whether or not, from the way that appears to be 
cut in that panel, whether that knife could have cut it ¢ 

Objected to by defendant, as calling tor opinion ot witness and 
not a proper subject of expert testimony. Overruled, defendant 
excepting. 

A. Yes sir, it could have been with that knife. 


* * — ~ Ke . + oe 


(). Now take the side marked outside there, and state whether 
or not, that was cut from that, or the other side. That is from 
the outside or the inside of the door ? 

A. I should say most emphatically from the outside. From the 
fact, there would be one eighth of an inch above, where the bottom 
of the panel was cut off. There's a straight cut across the door, 
which of course could not be made trom the inside. And that top 
where this is cut off, is cut from the outside. And here is one 
place where the knife blade has been run through the door. 

(). Does the knife fit in that place ¢ 

A. Yes sir; fits there perfectly, is a perfect fit all round. | 
don’t see a cut about the panel but what could be done with that 
knife, 
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©. How many knives in the city of Atchison do you sup 
pose could have been used in making those marks ¢ 
A. | haven't the most remote idea. 
155 Edward Worstall, sworn, testified on behalf of the State 
as follows on direct examination : 
(. What is your business ¢ 
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A. A pattern maker. 

Q. Just explain to the jury what your business is; what the 
nature of it is ¢ 

A. It is framing wood into certain shape to make iron castings 
from. 

Q. What kind of tools do you use in such work ¢ 

A. Use all kinds of wood working tools. 

®. Knives of all kinds ? 

A. Yes sir. 


* % % * *% * * - 


Q. Take that knife and this panel, and state whether or not that 
knife could have done the cutting that’s done there in that panel ¢ 

Objected to by defendant as calling tor opinion of witness, not 
proper subject tor expert testimony. Overruled, defendant ex- 
cepting. 

A. Yes sir, it could have. 
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156 State whether or not that knife does not exactly fit in 
those cuts ? 

Objected to as leading, calling for opinion of witness. Over- 
ruled, defendant excepting. | 

A. It did when I tried it before. 

Q. State whether or not, in your opinion, that could have been 
cut with that knife. 

Objected to by defendant as calling for opinion of witness, and 
not a proper subject of expert testimony. Objection overruled, 
defendant duly excepting. 

A. Yes sir, it could have. 
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Q. Then from that understanding, you say that knife could have 
done it? 

Objected to by defendant as calling for opinion of witness, and 
not proper subject for expert testimony. Objection overruled, de- 
fendant duly excepting. 

A, I think it could. 


157 Cross Examination : 
Q. A great many kuives would cut through that way ? 
A. Yes sir. 
@. Great many knives like that ‘‘I. X. L.?”’ 
A. Yes sir. 
* * * * > * + 7 


162 J. J. Locker, sworn, testified on behalf ot State as follows 
on direct examination : 


| 
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Q. What official position do you occupy ¢ 

A. Probate Judge. 

(). How long have vou been Probate Judge / 
A. Since January, 1879. 


*K * * * _ 7 * ~ 


(. Do you know anything about the estate of J. W. Baldwin? 
A. I do; it has been administered upon partially. 
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Q. Who, if anybody, was appointed administratrix of the estate? 
A. Mrs. M. A. Baldwin. 
(). When were the letters of administration made? 
A. 13th day of December, 1884. 
(). Who were the heirs of that estate ? 
A. M. A. Baldwin, widow; Mary A. Baldwin, daughter, and 
William Baldwin, son, of the deceased. 
(). Those are the only heirs to the estate ‘ 
163 A. Yes sir, the only heirs to the estate. 
(©. Was there any inventory filed of the estate ¢ 
A. There was. 
(. From that inventory, what was the value of the estate ? 
A. Bonds, United States Treasury notes, $31,000; household 
Py” om furniture, $164. 
(). Anything else / 
| A. Just mentions family jewels. ° Gives no values. 
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(. Was there ever any distribution made of the estate 4 
A. Yes sir, two orders made upon the distributive shares to 
William and Mary A. Baldwin. 
(). How much / 
A. There is an order in payment to William J. Baldwin, of the 
$5,500, as his distributive share. 
* kK * *x * * * * 


(). Was he satisfied with the explanation and distribution of the 


SS 


| estate { 
a om Objected to by the State. Sustained, defendant duly excepting, 
~4 —— * *K * * ¥: : : - 
167 James Bosanko, sworn, testified on behalf of the State as 


follows: 
Direct kxamination b 


©. What is your business ¢ 
A. Butcher. 


Q. Are you acquainted with William Baldwin, defendant, 
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A. Yes sir. 
Q. Did you see him on the night of the 8th of July, this 
168 year. 
A. Isaw him the night they found his sister. I could 
not swear to the date. 

@. Where did you see him? 

A. I first saw him just a little south of Billy Church’s corner, 
coming down Eleventh. 

Q. What time in the evening or night was it‘ 

A. In the neighborhood of 7 o’clock. 

Q. Which way was he going? 

A, Going towards his mother’s. 

(). Towards house on Commercial street ? 

A. Yes sir. 

(. Was he going there? 

A. I don’t know. He was going in the direction of his mother’s. 
Q. Did he know at that time of his sister’s death ? Did he know? 
A. Not until I met him. 

@. Who informed him; did you ? 

A. Yes sir 

(). What was his first action and appearance at that time? Did 
he appear to be at all surprised / 

A. Do you want me to tell—as I came to the house, or as I 
started to him / 

@. You had gone to notify him ? 

. I went out to the street to find him. 
Q. Which was the occasion of your notitying him ? 

A. Yes sir. 

(). Were you to the house before that ¢ 

A. I was in the house. When the men came over to Mr. Tal- 
bott’s I went in the house with them ? 

Q. State when you met him and notified him of his sister’s death 
what his actions and appearance was, as to being surprised or 
otherwise / 

A. We all came out of the house, Talbot and the other gentle- 
men on the stand here, I don’t know their names, 1 would know 
their faces maybe, some one made the remark some one would 
have to go for the Coroner, and some one for the Marshal, and 
some one had better go and notify Billy. I had a horse, I says, I 
will go and find Billy and the rest of them. I don’t know who 
started for the Marshal, or for the Coroner. And I looked up the 
street and I thought 1 saw Billy coming down by Church’s. I held 
my horse up, he was rather headed to the back end of the alley. I 
backed my horse out of the alley, and led him part ot the way be- 
tween there, and the bridge that is half way, the other half of that 
block. When I met Will, he had then got down that far, I held 
hold of the reins to my horse, and stopped there and spoke. Says, 
‘‘Billy, got sad news for you; your sister is dead.”’ He says, ‘‘It 
van’t be.’’ I says, ‘It is true, it certainly is.”’ ‘‘No,’’ he says ‘‘it 


>. 
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van’t be ;”? and my horse would not stand, I turned my attention to 
the horse, and he made some remark, connected with his mother. 
His mother’s name was mentioned, and he turned from me and 
started on for the house. I did not see him any more, and I turned 
around and put my horse in the alley, and went to the house; when 
came there, when I next saw him he was then— 

«. How did he come from you to the house / 

A. I could not answer, for I could not see him. 

(. You could not see him when he left you / 

A. No sir; my horse was unruly, and took all my attention. 

Q. Were you looking at him when you announced to him his 
sister was dead ? 

A. Yes sir. 

(). Now what was his appearance, what was his actions, 
169 then at that time. 
A. He did not act as I would were I in his case. 

Q. Then would you say he did not act natural ¢ 

Objected to. Sustained. 

Q. Was there any appearance of surprise in his countenance ? 

A. He did not seem surprised, as | would be were I in his con- 
dition. 

(). Did he have anything in his hand ? 

A. I could not answer that he did. 

(. Was he reading something when walking down / 

A. Not that I know ot. 

(). As soon as you told him tlien, he said something about 
mother, and did not see him any more, until you saw him in the 
yard ¢ 

A. I did not see his tace. 

(). Did he not turn at once and run to the house / 

A. I could not Say. 

Q. The next time you saw him, you can testify to, was when you 
saw him in the yard ¢ 

A. Yes sir. 


fone 
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173 Lewis Haynes, sworn, testified on behalf of the State as 
follows on direct examination : 
(. What is your business ‘ 
A. Carpenter. 
(. How long have you been a carpenter? 
A. About twelve years. 
Q. Do you know what Baldwin’s business is ‘ 
A. Yes sir; carpenter. 
(). Did he learn his trade with you ¢ 
A. Yes sir; he did. 
Q. Do you know of Will Baldwin’s going to St. Joe, Mo. ? 
A. Yes sir; I do. 
®. What month was it / 
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A. I think in June. 
(). June, June last ? 
A. Yes sir. 


a OK a * ok K K K 
179 And the'said defendant. William Baldwin. to maintain the 
issue on his part, introduced the following evidence to-wit: 
206 Dr. W. W. Cochran, re-called, testified on behalf of de- 


fendant as follows, on direct examination : 
(. You say you have been a practicing physician 35 years ? 
A. Yes sir. 
Q. During that time you have been at the bedside of a great 
many people who have died ? 
207 A. Yes sir. 
Q. Saw a great many of their relatives there ? 
A, Tw ae. 
(). Is it anything unusual, is it unusual, to see relatives and near 
friends ot deceased persons not to shed tears ? 
Objected to, sustained, defendant excepting. 


Cross Examination: 


(. Doctor, you are not an expert on the tear shedding business ? 

A. No sir. 
230 Lewis Hames, sworn, testified on behalf of the defendant 

on direct examination : 

@. Do you remember of seeing Will Baldwin in Kansas City ? 

A. Yessir. I wish to make kind of a statement here. Accord- 
ing to my testimony on Saturday | made a mistake. 

(). What was it / 

A. I made a mistake in regard to the month he said he was 
going to St. Joe. 

©. When was it he was going to St. Joe! 

A. The latter part of April or the first ot May. 

@. Do you know as a fact whether he went to St. Joe of your 
own personal knowledge / 


A. No, sir; I do not. 
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Cross Examination: 


@. What is it recalls your recollection? Recalls that to your mind 
now that it was the latter part of April or May he told you he was 
going to St. Joe ? 

A. I found out I made a mistake in the month. I thought it was 
in June; but it was the latter part of April or in May. It was 
just after we started the building. 

Q. What circumstance now recalls it to your mind ¢ 
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A. Dedication Day recalls it to my mind. It was the next day 
after Dedication Day. 


* * * x * * * * 


932 John M. Crowell being sworn, testified on behalf of the 
State as follows in chief, on direct examination : 
©. What is your business ? 
A. Postoffice [nspecfor. 
Q. How long have you been Postoftice Inspector ? 
A. Fifteen years. 


a “ * * * * *% 


233 (©. What class of people do you come across in your busi- 
ness, in the discharge of your duties ¢ 

Objected to by defendant as incompetent and immaterial. Over 
ruled, defendant duly excepting. 

A. Come across all classes in my business. 

Same objection. Overruled, defendant excepting. 

(). Do you have a great deal to do with criminals? 

Same objection, Overruled, defendant excepting. 

A. Yes sir, I do. 

(). State whether or not you are acquainted with the defendant 
here ¢ 

A. Yes sir, some; not particularly acquainted with him. 

(). State whether or not you met him on July 8th last ? 

A. Yessir. 

(). Where did you meet him ? 

A. I saw him at his house, Baldwin’s. 

(). Where his sister was lying dead ¢ 

A. Yes sir; stated she was dead. 

(. What conversation did you have with him that evening? 

A. Shall I go on and tell the story ¢ 

(). State what conversation and opinion you formed ? 

A. I| had a conversation with him. 

(. What conversation did you have ? 

A. I went up there after 7 o’clock and found a big crowd around 
the house I first went back to the rear end otf the house, and saw 
the door was cut, and past around the other way again, and came 
back into the east room, and saw Baldwin there, and said some- 
thing about his sister; fearful thing, and if he had any suspicion, 
and he says: ** No sir; but I will give a thousand dollars, I will 
give a thousand dollars to know who killed my sister.”’ 

(). What was his appearance and conduct at that time? 

Objected to by defendant. (By the Court)—You may state 
what he said, what he did and how he looked, and how he acted 
that night, but don’t state and give your opinion simply. 

A. When I asked him that question, 1 looked at him, and he 
did not appear to me 

Objected to. 


Es em omen mee 


70 STATE OF KANSAS VS. WILLIAM BALDWIN. 


Q. State what his appearance was? 

A. He did not look to me, in my experience, as a man who was 
grieved. 

Objected to by defendant as incompetent, irrelevant and im- 
material, and the opinion of the witness, and asks the court to 
strike it out. Overruled, defendant excepting. 

Q. Now go on and state what his appearance was to you; go on 
and state what further yoa saw there; led you to believe he was 
not grieved / 

A. I could not answer that question. Ihave just stated he did 
not look to me like a man was in sorrow. Looked excited. Looked 
like a guilty man to my experience. | 

Objected to and asked the Court to strike it out. (By the 
Court) —Gentlemen of the jury, that is a matter of opinion, and 
you need not consider it as evidence. 

(. In your experience dealing with criminals, state whether in 
your opinion, in your experience, he was guilty ? 

Objected to. Sustained. 
238 And the evidence being closed, the said defendant asked 
the Court to give the jury the following instructions, to-wit : 
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Third. The jury are instructed to every reasonable doubt, and 
neither a preponderance of the evidence, nor any weight of prepon- 
derant evidence, is sufficient for the purpose of conviction, unless 
it generates full belief of every material allegation in the informa- 
tion, to the exclusion of all reasonable doubt, for it is not enough 
that the evidence goes to show the guilt of the defendant, but the 
evidence must be inconsistent with every reasonable supposition of 
his innocence, or the jury will find the defendant not guilty. 

D. Martin, District Judge. 

Refused, and excepted to. 


* * + * * +: * * 


239 Seventh. A few facts, or a multitude ot facts proven, all con- 

sistent with the defendan’t guilt, are not enough to warrant 
the jury in finding the defendant guilty; but in order forthe jury to 
convict on circumstantial evidence, not only must the circum- 
stances all go to show, that the defendant committed the crime 
charged, but they must all be inconsistent with any other rational 
conclusion, otherwise the jury must acquit. 

D. Martin, District Judge. 
Refused, and excepted to. 


Eighth. In order to warrant a conviction on circumstantial evi- 
dence alone, the circumstances must form an unbroken link or 
chain, proved and established by competent evidence, and by the 
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same weight and force of evidence as if each one was itself the 
main fact in issue. D. Martin, District Judge. 
Refused, and excepted to. 


Ninth. It is not necessary that circumstantial evidence, in 
favor of the defendant, should be of a higher order, or as con- 
clusive as that against the defendant. For the presumption of 
innocence in behalf of thie defendant may be taken in consideration 
by the jury, to support any circumstance in his favor. 

D. Martin, District Judge. 

Refused, and excepted to. 


Tenth. Any hypothesis, circumstance or evidence in this case, 
that the defendant committed the crime charged, must exclude 
every reasonable hypothesis of the defendant’s innocence. And 
the evidence must be so convincing and conclusive in its character, 
as to fully satisfy the jury, beyond all reasonable doubt, that the 
defendant is guilty of the crime charged. 

D. Martin, District Judge. 

Refused, and excepted to. 


Eleventh. The jury are instructed that evidence of suspicious 

circumstance alone, upon any one question, although pe to 

establish defendant’s guilt, and’ although unexplained by him, are 

not ot themselves sufficient to overcome the presumption in his 

favor, or to authorize the jury, upon them alone, to find a verdict 

of guilty. D. Martin, District Judge. 
Refused, and excepted to. 


Twelfth. The jury are instructed that the defendant is pre- 
sumed innocent, of the act charged, and innocent of any guilty 
intent, and upon.each of those questions, every reasonable doubt 
is with the defendant, and goes with him throughout the trial, and 
before the jury can find the detendant guilty, of any offense, they 
must be unable to reconcile all the evidence, with any other 
reasonable hypothesis, than that of the defendant’s guilt. 

D. Martin, District Judge. 
tefused, and excepted to. 


Thirteenth. The jury are instructed that the defendant, William 
J. Baldwin, can stand on the presumption of innocence, and is not 
required to offer any evidence, until the State has established be- 

yond a reasonable doubt, each and every act necessary, to 
240 constitute the crime charged against him; and a few facts, 
or a multitude of facts, proven, all consistant with the sup- 
position of guilt, are not enough to warrant a verdict guilty; and 
in order to convict the defendant, it is necessary that the evidence 
should all concur, to show that the defendant committed the crime 
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charged, and must also establish to the satisfaction of the jury, be- 

yond a reasonable doubt, that such evidence is inconsistent with 

any other rational conclusion, than that of the guilt of the de- 

fendant. D. Martin, District Judge. 
Refused, and excepted to. 


* * * * * *: “K * 


Fifteenth. The jury are instructed that the hypothesis, that the 
defendant committed the act charged, must exclude every reason- ° 
able hypothesis that it was committed by any other person. 

D. Martin, District Judge. 


tefused, and excepted to. 


* * * - & * k * 


Seventeenth. The jury are instructed that the utmost caution 
should be used in the application of a certain class of evidence in 
a criminal case. The establishment of a prima facie case only, 
does not take away the presumption of the innocence of the de- 
fendant, nor shift the burden of proof. 

D. Martin, District Judge. 
tefused, and excepted to. 


* 2K K * * * * * 


241 Twenty-one. It the jury shall find from the evidence, that 
the defendant had no motive to commit the alleged offense, 
and further find that there is a possibility, that some other person 
committed the alleged homicide, they must acquit the defendant. 
1). Martin, District Judge. 
Refused, and excepted to. 


Twenty-two. Wherever circumstantial evidence is introduced to 
connect the defendant with the criminak-act. the circumstantial 
facts themselves must be connected with the defendant. 

D. Martin, District Judge. 
tefused, and excepted to. 
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242 Twenty-seven. The jury are instructed to wholly disre- 
regard the testimony ot any witness, as to his or her lmpres- | 
sion or opinion as to the defendant’s guilt or innocence. 
). Martin, District Judge. 
Refused, and excepted to. 


7 3s i hk 3k os ~ 
Which instructions and each thereof the Court refused to give. 


To which action and retusal of the Court to give said instructions, 
or each or any thereof, the defendant then aud there duly excepted. 
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Thereupon the Court of its own motion gave to the jury the fol- 
lowing instructions, and general charge, to-wit: 
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244 Three. By the ancient Common Law of England, suicide 


or self-destruction, was treated as branch of the law of 


felonious homicide, and by the law since the deceased in such case 
had withdrawn himself from its reach, it could act only upon what 
he had left behind, namely, his reputation and his fortune; on the 
former, by ignominous burial in the highway, with a stake driven 
through his body; on the latter, by a forteiture of all the goods 
and chattels of the deceased to the Crown, it being considered that 
the care for his own reputation, and the welfare of his family would 
be some motive to restrain a man from committing SO desparate 
and wicked a deed. By an act of Parliament in the time of George 
the Fourth, however, the burial may now be made privately, in a 
church yard or other burial ground, without any stake being driven 
through the body, but the interinent must be in the night time, 
and without the right of Christian burial. 


2D And to the oly Ing’ ol said instructions, and to each thereof, 
and to every paragraph, word, line and sentence thereof, the 
defendant at the time, then and there duly objected. Which ob- 
jection was at the time by the Court overruled, as to each para- 
graph, word, line and sentence thereof, to all of which the said 
defendant duly excepted. And the said defendant then and there, 
at the time duly excepted to each such instruction paragraph, word, 
line and sentence thereot. 

And after argument ot counsel, the said case was submitted to 
the jury, and the jury, under charge of bailiff, retired to consider 
of their verdict, and thereon, November Sth, LSS), returned into 
Court, and through their foreman presented their verdict in said 
case, which is in words and figures as fuliows, to wit: 


THE STATE OF KANSAS ) 


Vs. . 
WILLIAM BALDWIN. } 
VERDICT. 
We, the jury duly empannelled, charged and sworn, in the above 
entitled action, do on our oath, find the defendant, William Bald- 
win, guilty of murder in the first degree, as charged in the first 


eount of information. John Ernst, Foreman. 


955 And thereafter on November 18th, 1885, the said defend- 
ant duly tiled his motion for a new trial, which motion 
is in words and figures, to-wit: 


* * * * * * * 


| 
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NRE EE AI SO OGTR A AON NE OO BCE CE ECL: ALLELE ALT BA 


74 STATE OF KANSAS VS, WILLIAM. BALDWIN, 


257 First. The Court erred in admitting the testimony of 
the witnesses James and Worstall, and in permitting them 
to give an opinion over the objections of the defendant. 


* * * * x * *: . 


Third. ‘That the Court erred in receiving incompetent testi- 
mony over the objections of the defendant, by reason of. which | 
defendant was prevented trom having a fair and impartial trial. ‘ 


% so * : a. & kK * 


Seventh. Because the Court erred in its instructions to the jury, 
and,especially in giving instructions 19, 20 and 238, which were 
duly, excepted. to by the defendant. 


* x “* * +: * of * 


258 Lighth.. Because the Court erred in. retusing to give 
proper instructions asked by the defendant. 
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Fourteenth. Because the Court misdirected the jury in material 
matters of law. 


fifteenth. Because the verdict of the jury is contrary to evi- 
dence and against the weight ot evidence. « 


Sixteenth. Because the verdict of the jury is contrary to law. 


Seventeenth. Because the jury in arriving at their verdict dis- 
regarded the instructions of the Court. 


259 And thereafter during said term of court said motion and 

amended motion came on tor hearing, and the same being 
argued by counsel and considered by the Court were each by the 
Court overruled, to which action and ruliog of the Court in over- 
ruling said mvtions and each thereoi, and refusing to sustain the 
same the said defendant duly excepted. 
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260 And afterwards, to-wit, on January 11th, A. D. 1886, at 
the adjourned session of the said November term, A. D. 
1885, of said District Court, among other things done and de- 
termined the following appears of record as of that date, to-wit: . 


THE STATE OF KANSAS, Plaintiff. } 
V8. 
WILLIAM BALDWIN, Defendant. 


Now in this case plaintiff, by W. D. Gilbert, County Attorney, 
and 8: H. Glenn, its attorneys, and the defendant appearing in 
person and by his attorneys, Everest & Waggener, and thereupon 
the defendant appeared: for judgment, and being required to stand 
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up before the Court and being informed by the Court that he had 
been found guilty of murder in the first degree by a jury of his 
peers and being asked if he had any legal cause to show why the 
sentence of the Court as required by law should not be pronounced 
against him, and making no legal excuse, it is therefore ordered 
and adjudged by the Court here that the said defendant, William 
Baldwin, be conveyed from hence to the jail of Atchison County, 
Kansas, and from thence by the Sheriff of Atchison County, 
Kansas, conveyed to the penitentiary of the State of Kansas, there 
to be confined at hard labor for the period of one year from Jan- 
uary 11 (eleventh), A. D. 1886, and until the Governor of the 
State of Kansas, by his order direct your execution, at which time 
so specified in such order, not less than one year, January 11th 
(eleventh), A D. 1886, said defendant, William Baldwin, be by 
the warden ot the penitentiary of the State of Kansas hung by the 
neck until you are dead, and may God have mercy on your soul. 
To all ot which at the time the detendant duly excepted. It is 
further ordered and adjudged that the defendant pay the costs of 
this prosecution, taxed at the sum of ———, defendant excepting. 


ot: “ * . * * % * 


263 And be it further known that this case duly certified from 

the District Court aforesaid, came on to be heard at the 
January term of this court for the year 1886, on the 2d day of 
June, 1886, and was argued ‘before said court on the 2d day of 
June, 1886, by Messrs. Everest & Waggener, attorneys for the 
appellant, William Baldwin, and by W. D. Gilbert County At- 
torney of Atchison County, Kansas, attorney for the appellee, The 
State of Kansas, And this court having held said ease under ad- 
visement and duly considered the same, on the 9th day of Decem- 
ber, 1886, filed the following syllabus and opinion, to-wit; to 
which said syllabus and to each and every part thereof, and to each 
and every proposition of law therein contained the said defendant 
did then and there duly except. And to which said opinion, and 
to each and every part thereof, and to each proposition of law 
thereof, and therein decided and laid down, the said defendant did 
then and there duly except. 


264 OPINION SUPREME COURT. 
STATE vs. BALDWIN. 
(Supreme Court of Kansas. December 9, 1886.) 


1. CrrmamaL LAw—APPEAL—SWEARING J URY—ReEcorp. 


It is highly important and necessary that the oath should be 
administered to the jury in a criminal case with due solemnity, 
in the presence ofthe prisoner, and before the court, and sub- 
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stantially in the manner prescribed by law; butit is no part of 
the duty of the clerk to place on the record the formulary of 
words in which the oath is couched. He has performed his duty 
in that respect when he enters the fact that the jury was duly 
sworn, and, when that is done, the presumption will be that the 
oath was correctly administered. 


2. SAME—SWEARING THE J URY—Ixcorp. 

Where the recital in the judgment entry is that the parties 
appeared, ‘‘and, issue being joined upon a plea of not guilty, 
came a jury [naming them], twelve good and lawtul men, hav- 
ing the qualifications of jurors, who, being duly elected, tried, 
and sworn well and truly to try the issues joined herein,” it 
cannot be regarded as an attempt to set out in full the oath 
actually administered, but should rather be considered as a 
statement by the clerk that the jury had been sworn, and 
acted under oath; and the fact that there was no recital that 
the jury were required to give a true verdict, according to the 
law and the ‘evidence, is not a ground for reversal. 


SamME—IRREGULARITY IN OATH—NECESSITY OF OBJECTING. 


aN 


Where a party desires to avail himself of irregniarity in 
administering the oath to the jury, the attention of the eourt 
should be called to it at the time the oath is taken. <A party 
cannot sit silently by, and take the chances of acquittal, and 
subsequently, when convicted, make objections to irregularity 
in the form of the oath. 


4. Same—BiI.u or Exceptions. 

Not only must the objections be made when the irregularity 
is committed, but the form in which the oath is taken, as well 
as the objection, should be incorporated in the bill of excep- 
tions, in order that the court may see whether or not it is 
sufiicient. 


5. Homicip—e—Evinence—Turory or Svuicipe. 

Where there are some circumstances which suggest that a 
person charged to have been murdered committed suicide, it 
is competent for the prosecution, for the purpose of repelling 
the theory of suicide, to show by an ordinary witness, who was 
intimate with the deceased, and was with her the evening be. 
tore her death, that she was then in good spirits, and appeared 
to be happy. 


6. Evipence—Opimi10on—F acts MapEe ur or ComMBINATION oF ApP- 
PEARANOES. 

Facts which are made up of a great variety of circumstances, 
or combination of appearances, that cannot be fully des- 
cribed, may be shown by the opinion of ordinary witnesses, 
whose observation is such as to justify it, In this category 
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may be placed matters involving magnitude or quantities, 
portion of time, space, motion, gravitation, value, and such as 
relate to the condition or appearance of persons and things. 
On the same principle, the emotions or feelings of persons— 
such as grief, joy, despondency, anger, fear, and excitement— 
may be likewise shown. 


7. CrimmnaL Law—Demeanor or Prisoner. 

The demeanor of one charged with crime, at or near the 
time of its commission, or of his arrest for the same, may 
always be shown; and the testimony of the officer who sub- 
peenaed and took the defendant before the coroner's jury, that 
‘*he was very nervous and showed a great deal of fear,’ was 
admissible. 

8. SAME—GRIEF. 

Whether defendant manitested evidence of griet On ac- 
count of his sister’s death was a proper inguiry of the State. 
Such inguiry, however, must be confined to a reasonable time 

atter the death, or its discovery ; and where the inguiry 
265 relating to his conduct covered a period of four months 
thereafter, it is held to be an unreasonable time, but, 
under the testimony and circumstances of the case, it was not 
prejudicial error. 
9. Evipence—Exprrrs— W oop- W oRKERS. 

A panel had been cut and taken from the outside door of 
the house where the offense was committed; and when the 
detendant, who was a carpenter, was arrested, a knife was 
found on his person. Winesses who were skilled workers in 
wood were called, and testified that the panel had been cut 
with a knife, and that the blade of defendant’s knife exactly 
titted the place where the panel had been pierced ; that it had 
been cut from the outside by one skilled in the use of tools, 
and was evidently taken out by one who understood the con- 
struction of a door. //e/d, thatthe manuer in which the cut- 
ting was done, and the effect of the tools upon the wood, 
involves skill and experience to judge of, and are not within 
common experience, and it was proper that the jury should be 
aided by the experience of experts. 


10. Homicrpe-—EvipEnce. 

A check drawn by the defendant’s mother, in favor of the 
deceased, for a sum of money, of which the defendant had no 
knowledge, was not admissible in evidence ; but as it had no 
bearing upon the defendant, directly or remotely, it could not 
aftect him injuriously. 

11. Same—Turory or Svurcipe. 

A letter written by the deceased immediately preceding her 

death, which showed that she was in a healthtul condition of 
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body. and mind, and contained nothing prejudicial to the de- 
fendant, was admissible in evidence to show the condition of 
her health and;mind, and to repel the theory that she com- 
mitted suicides 


Witnress—Cross-EXAMINATION—PREVIOUS STATEMENT. 

Where the defendant produced a witness who, with a view 
of showing the conscious innocence of the defendant, testified 
what his conduct and appearance was soon after the death of 
his sister, it was proper to inquire, on cross-examination, if 
the witness had not stated at the preliminary examination that 
the conduct of the defendant impressed him at once as being 
guilty of the murder. 


SamE—MrmMorANDUM—INDEPENDENT RECOLLECTION. 

A witness may be permitted to refresh his memory from a 
writing or memorandum made by himself shortly after the 
occurrence of the fact to which it relates; but it is only when 
the memory needs assistance that resort may be had to these 
aids, and, if-the witness has an independent recollection of 
the facts inquired about, there is no necessity nor propriety in 
his inspecting any writing or memorandum. 


SameE—Previous StTaTEMENT—F oUNDATION FOR IMPEACHMENT. 
Where, with a view of impeaching a witness, he is asked if 
he did not make a certain statement on afprevious examina- 
tion, and he replies that ‘‘it amounts to about the same thing,”’ 
he thereby practically admits the making of the statement, 
and his answer is insufficient as a foundation for impeachment. 


Evipence—Soientiric Booxks—Exprrts. 

Medical and scientific books cannot be admitted in evidence 
to prove the declarations or opinions which they contain ; but 
a witness who is a medical expert is not confined wholly to his 
personal experience in the treatment.of men, but may give his 
opinions ‘tormed, in part, from the reading of books prepared 
by persons of acknowledged ability; and it is not improper 
for him to give ‘the source of his opinion, and that all the 
writers and authorities-on the subject, so far as he knew, sup- 
ported him in that opinion. 


Homioripe—Instrucrions—Polsonina. 

The court charged the jury that, to convict the defendant, it 
must be shown that he purposely took the life of the deceased 
by administering poison to her. A murder that is committed 
by means of poison involves and presupposes the element of 
malice, premeditation, and deliberation, and hence it was 
needless for the court to state that they were prerequisites to 
a conviction. 
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SaMe—Court Derintna Worps. 

The court takes notice of the meaning and force of the or. 
dinary words of our language, and also of technical words, 
where their meaning is well settled by common usage; and 
the court may, where it is necessary, define and explain them 

to the jury. It was therefore not error for the court to 

instruct the jury as to the ordinary meaning and defin- 

ition of ‘*angesthetic,’’ ‘*chloroform,’’ and *‘ poison,”’ 
as given by Webster’s Dictionary, and other words of standard 
authority, where it appears that the definitions were correct in 
every respect 


SaME—Reviewine THE Facts, 

The court may review and present the facts in a criminal 
case, provided the jury are informed that they are the exclusive 
judges of every question of fact; and hence, where the defin- 
itions and comments of the court upon words that are technical 
and peculiar to a science are in keeping with the testimony 
given regarding such words, there is no error. 


SAME—CHLOROFORM AS A Porson. 

As the Legislature has published and declared chloroform to 
be a virulent poison, by a law which all are presumed to know, 
it was not error for the court to say to the jury that, *1n com- 
mon parlance, chloroform Ls classed among the poisons,” when 
he couples with the statement the direction that it was still 
necessary for the jury to find from the evidence that chloroform 
is a poison, before the defendant could be convicted. 
SamMe—Rerquest—-Morive. 

The defendant cannot be heard to complain of an instruction 
requested by himself; and, with respect to motive, it was not 
error for the court to instruct that defendant should be judged 
by the information upon which he acted, rather than upon the 
accuracy ot his information. 

Same— New Trrat—Finpine or Lower Covrt. 

The finding of the court upon the question of fact presented 
in a motion for a new trial, which is made upon oral and. con- 
flicting testimony, is as conclusive upon this court as. the 
verdict of a jury founded on like testimony, and which has 
received the approval of the trial court. 

SameE—RkEVERSAL. FoR WHat. 

A judgment of the District Court should not be reversed ex- 
cept for prejudicial error. 
SamME— Evipence Reviewen. 

The evidence in the record examined, and Aeld to be suth- 
cient to sustain a verdict finding the defendant guilty of com- 
mitting murder by means.of poison. 
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(Syllabus by the Court.) 


Appeal trom District Court, Atchison County. 

Information for murder. Judgment of conviction. Defendant 
appeals. 

W. D. Gilbert and S. B. Bradford, Attorney General, for the 
State. Everest & Waggeuner, for appellant. 


Jounston, J. William Baldwin was informed against, tried, and 
convicted ot the crime of murdering his sister, Mary Baldwin. The 
information consisted of two counts, in the first of which it was 
charged that the defendant, on or about the eighth day of July, 
1885, administered to Marv Baldwin an anesthetic, to-wit, chloro- 
form, which is alleged to be a deadly poison, with the felonious 
intent to kill and murder her. In the second count the charge 1s 
that the death ot Mary Baldwin was occasioned by the defendant 
pressing a pillow on, over, and against her mouth, nose, and face, 
thereby preventing respiration, and causing death. The jury found 


him guilty of murder in the first degree, under the first count of 


the information, and he was thereupon sentenced and adjudged to 
suffer death. From that sentence and judgment he appeals to this 
court, and in the elaborate brief filed by his counsel there are forty- 
seven assignments of error, many of which were not referred to in 
the oral argument, and some of which are unimportant. The 
alleged errors have all been examined, and such of them as are 
deemed ‘worthy of notice will be considered and disposed of in their 
order of presentation here. 

1. The first assignment is that the jury were not duly sworn. 
In the journal entry of the proceedings at the opening of the trial 
it is stated that the parties appeared, and, issue being joined upon 
a plea of not guilty, a jury came (naming them), ‘*twelve good 
and Jawful men, having the qualifications of jurors, who, being 
duly elected, tried, and sworn well and truly to try the issue joined 
herein, pending the introduction of testimony, the court adjourned 
until to morrow moruing,”’ ete. The exact form of the oath to be 
taken by the jury is not laid down in the statute, but, with respect 
to administering the oath, it is provided that ‘‘the jury shall be 
sworn to well and truly try the matters submitted to them in the 
case in hearing, and a true verdict give, according to the law and 
evidence.’’ Crim. Code, § 208; Civil Code, § 274. 

The contention of the detendant is that the record undertakes to 
set out the oath actually administered to the jury, and that, as it 
omitted the essential part of requiring that they should a true ver- 
dict give according to the law and the evidence, the judgment 
should be reversed. It is highly important and necessary that the 


oath should be administered with due solemnity, in the presence of 


the prisoner, and before the court, substantially in the manner 
prescribed by law. It may also be conceded that the record should 
show that the jury were sworn, and, when the record does purport 
to set out in full the form of the oath upon which the verdict is 
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based, it must be in substantial compliance with law; otherwise 
the conviction cannot stand. The assumption by counsel that the 
oath as actually administered is set out in full in the record, it 
seems to us, is unwarranted. What is stated in the record is but 
a recital by the clerk of the fact that the jury were sworn. The 
swearing was, of course, done orally, in open court; and it is no 
part of the duty of the clerk to place on the record the exact form- 
ulary of words in which the oath was couched. He has performed 
his duty in that respect when he enters the fact that the jury was 
duly sworn, and when that is done the presumption will be that the 
oath was correctly administered. The method of examining the 


jurors as to their qualifications, or whether the oath was taken by 


them while standing with uplifted hands, according to the universal 
practice in the State, or otherwise, is not stated. In making men- 
tion of the impaneling and swearing of the jury, there is no des- 
cription of the parties between whom the jury are to decide, nor, 
indeed, is there any of the formal parts of an oath stated. The 
statement made is only a recital of a past occurrence; and it is 
manifest that there was no intention or attempt of the clerk to give 
a detailed account of the manner of impaneling the jury, or to set out 
the oath in Awe verba. It may be observed that in the form of the 
verdict returned, and which was prepared and presented to the jury 
by the trial judge, it was stated that the jury were duly impaneled 
and sworn. Counsel for defendant have called our attention to the 
case of Johnson vs. State, 47 Ala. 62, where the record entry of 
the swearing of the jury is substantially what it is in the present 
case. The court there treated the recital as stating the form and 
substance of the oath administered, and held that the omission of 
the injunction to render a true verdict, according to the law and 
the testimony, was fatal. The question was betore the same court 
in a later case, and the ruling in -/oAnson vs. State, supra, which 
had been followed in some other cases, was expressly overruled. 
Mitchell vs. State, 58 Ala. 417. In the latter case the court held 
that recitals in the record relative to the swearing of the jury, like 
the one found in the record before us, are not to be regarded as an 
attempt to set out the oath actually administered, but should rather 
be considered as a statement of the fact that the jury had been 
sworn, and acted under oath. ‘This view seems to us to be reason- 
able and right, and it is one which has been generally adopted. 
Boose vs. State. 10 Ohio St. 575: Dyson vs. State, 26 Miss. 362 : 
Bartlett vs. State, 28 Ohio St. 669; Atkins vs. State, 60 Ala. 45; 
Thom. & M. Juries, § 299, and note. 

A still more conclusive answer on this point is that no objection 
was made to the form of the oath when it was administered, or at 
any other time prior to its presentation in this court. If there was 
any irregularity in this respect, it should, and probably would, have 
been objected to at the time it occurred. It is quite unlikely that 
there was any departure from the form of the oath so well under- 
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and which is in universal use in all of the courts of the State; 
but. if the form ot the outh was defective, the attention of the court 


ould have been ealled to it at the time the oath was 
taken, so that it might have been corrected. A_ party 
cannot sit silently by. and take the chances of acguittal, and 


4 ave 


subsequently, when convicted, make objections to an irregular- 
ity in the form of the oath. Not only must the objection be made 
when the irregularity is committed, but the form in which the oath 
was t: , as well as the objection, should be incorporated into 
the bill of exceptions, in order that this court may see whether or 
not it is sufficient, and this-was not done. 

2. The assignments of error from the third to the twentieth, in- 
clusive, are based on the ruling of the court in the admission of 


testimony. The first six of these objections relate to the testimony 
of Albi li. Lewis. ‘This witness was an intimate acquaintance 


ft the Baldwin tamily, which consisted of the deceased, the ap: 
pellant, i] their mother, M. A. Baldwin. J. W. Baldwin, the 
father « Mi and William Baldwin, died in November, 1884, 
leaving an estate of considerable value. and the widow. M: A. 
Baldw M inted administratrix of the estate. Lewis was 
a frequent \ at the Baldwin homestead, was engaged to be 
married Mary, and he was the confidential adviser of her mother 
in the management of the estate, and assisted In Investing the 
money OF | i¢@ estate In the course of the trial, Lewis was asked 

hac been frequently called on by Mrs. Baldwin, 
after the th of her husband, to counsel about the estate, and 


also whether the appellant was ever called on at these times to 
counsel with them. These questions, although not very material, 
were competent for the purpose of eliciting the relations existing 


among the members of the Baldwin tamily. The objection espec- 
lally urged against the admission of the testimony is that the de- 
ienaan»nt ad no knowledge that his mother counseled with Lewis 
about the estate, and that no such consultation was had with Lewis 
in the presence of the defendant. ‘This claim is not borne out by 
the evidence in tne re eord., In the answer to the question objected 
to it is stated that, in one instance, the defendant was called in to 


confer with Lewis and his mother in regard to the investment of 
funds belonging to the estate. On another occasion the appellant 
accompanied Lewis to inspect security that was offered upon a loan 
negotiated D| Lew! lor the estate, and, indeed, the conduct of the 
appellant in frequentl) applying tor money from his mother, 
through Lewis, leaves no doubt about the question. The further 
evidence relating to Lewis transacting business at the banks tor 
Mrs. baldwin, in reference to deposits, as well as that showing 
that money was drawn from the banks upon checks signed by 
Mary and her mother, is unobjectionable, and cannot in any way 
be considered prejudicial to the defendant. 
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3. About two weeks prior to Mary’s death, her mother, who 
was In ill health, went to an infirmary in Iowa tor medical treat 


ment, where she remained until notice was r ved of her daught 
er’s death. The only occupants ot the house 1) yy her avsence 
were Mary and a male lodger, Occasion bias Sil of fie F i\ 
friends would stay over night with her, but on the night of he: 
death she was alone. .The evening prior to ‘ death she spent 
in the company of Lewis, who remained with her until about 1 

o'clock. On the next evening her dead body was discovered in 
her bed room. She was found lying in bed, robed night-dress, 


with il pillow lying upon her race, and ai slid CRIOPTOLOrTin DOLTIC 


was found near by her in the bed, Upon Which there Was a polson 
label. With the evident purpose of repelling the theory of suicide, 
Lewis Was asked by the state whether, Ql) bine G\ moe prior to 
Mary’s death, there was anything in her ap) ‘a ade him 
believe she was in grief or was dissatisfied ' it there 
was not, but that she was in good spirits, and, w ie left her, 
she seemed to be happy.” It is claimed that thi . iV ¥ 
Incompetent, because it was but an opinion formed from r ap- 
pearance. It is a well known general rule that witn $s ure not 
to give their individual opinions, but are to state the facts, from 
which the jury are to form their opinions here are, how 
269 ~=—s ever, exceptions to this rule, which are as wi efined as 


the rule itself. Whenever the que stion at is CIS itside « 


the knowledge and experience of ordinary ) 
far partakes of the nature of science or trade as to require special 
and peculiar knowledge or skill in order to arrive at a correct con 
clusion, the opinions of experts are admis sibl , i - another 
equally well recognized exception, founded 1 essity, under 
which the opinions of ordinary witnesses are received. [acts 
which are made up of a great variety of circumstances, and a com- 
bination of appearances which, from the infirmity of languag 

cannot be properly described, may be shown by v swho ob 
served them: and, where their observation is . stity it 
they may state the conclusions of their own minds. In this cat 

gdéry may be placed matters involving magnitud juantities 
portions of time, space, motion, gravitation, \ le, and su is 
relate to the condition or appearance of persons and things. ¢ 4] 
of Parsons vs, Lindsay, 26 Kan. 426: State vs. / nlf, 14 Wan. 
105. On the same principle, the emotions or 1 rs of persons 

such as grief, Joy, hope, despondency, anger, (ear, al excitement 
——mnay be likewise shown, and hence the testi Y ovpjected to Was 


properly admitted. Lawson, Exp. Kv. rule 64: 2 Best, Kv. Ss O14. 


Lewis was intimately acquainted with | Si lle had 
visited her almost daily for many months, and was v her a tew 
hours betore her death. The relation in W ne stood to her, 
und his opportunity to observe her, certainly « ibled him CO read 
her conduct, gesture, tone, and expression of eye and tace, and to 


form an intelligent opinion as to whether she was depressed or 
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in grief. By her appearance he could determine her condition of 
mind with almost unerring accuracy ; and yet how futile it would 
have been for him to have attempted to portray tothe jury the 
facial expression, the looks of the eye. or the inflection of the voice 
which led him to believe she was in a happy frame of mind. This 
species of evidence is admitted because it is the best which, in the 


nature of things, can be obtained, the value of which depends, of 


course, upon the capability of the witnesses, and the means that 
they had of forming an opinion, which may be ascertained and 
thoroughly tested upon cross-examination. 

What has been said here disposes of the objection urged against 
the testimony of Frank Price, the city marshal, whe was present 
atthe Baldwin residence on the evening that Mary’s death was 
discovered, and who attended upon the coroner’s jury that was 
empaneled to inquire into the cause of her death. He stated, in 
response to inquiries made by the state, that the defendant ** was 
very nervous, and showed a great deal of fear,’ when, he was sub. 
peenaed and taken as a witness before the coroner’s jury. The 
conduct of one charged with crime about the time of its commis- 
sion, or at the time of his arrest, may always be shown; and, un- 
der the rule which we have been considering, the opinion of the 
witness that the defendant appeared to be in fear at that time was 
admissible. rownell vs. People, 38 Mich. 732. 

4. Objection is also made to the testimony of John Donahue, the 
jailor who had charge of the detendant from the time of his arrest, 
which was made about ten days after the crime was discovered. 
He was asked what was the general demeanor and conduct of the 
prisoner during the time he had him in charge, as to grief and 
sorrow, or whether the defendant manifested any evidence of griet 
or sorrow. He answered that the defendant was unruly and quar- 
relsome, and that at times he was wrestling, scuffling, and boxing, 
and at other times was fussing and fighting, and making threats. 
This inquiry was evidently not made with a view to initiate an in- 
quiry into the general character of the defendant, nor to show that 
he had committed other offenses, and therefore many of the author 
ities cited by counsel are igapplicable. The manifest purpose of 
the testimony was to show that he was apathetic regarding his 

sister’s death, and did not evince that feeling and sensibility 
270 to be expected of a brother. As has been said, the conduct 

and demeanor ot the prisoner at the time of his arrest, or 
soon after the commission of the crime, may go to the jury as evi- 
dence of a guilty mind, and, so far as the testimony was contined 
to a reasonable time after the discovery of the crime and his arrest, 
it was certainly admissible. Greenfield vs. People, 85 N.Y. 75. 
We are inclined to the opinion that the inquiry was too general, 
and extended over too great a period; as the defendant was in 
charge of the witness from the time of the arrest to the time of 
the trial, a period of about four months, and for this reason. as 
well as that the testimony was somewhat unresponsive and irrele- 
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vant, we think the motion to strike it out ought to have been sus- 
tained. However, the testimony shows that the defendant did not 
manitest evidence of grief at the loss of his sister at any time while 
he was in jail, and was not much affected by her unnatural death ; 
and hence the fact that the inquiry concerning his demeanor cov- 

ered too much time could not have injured him, And when we 
consider that the charge against which he was defending, and of 
which he was convicted, was that of poisoning his sister, the some- 
what irrelevant statement of the witness that he was fussing and 
fighting while confined in jail did not operate, we think, to prej- 
ee him in the minds of the jury. 

There was no error, we think, in admitting the testimony of 
Pt and Warstall. They were carpenters with large experience 
as pattern makers and workers in wood. It seems that the parties 
who discovered the dead body of Mary Baldwin at the same time 
found that a panel ot an outside door of the Baldwin house had 
been cut and taken out. It appeared that the defendant was a 
carpenter also, and a knife was found on his person which, with 
the door and panel, were brought into court These witnesses 
stated that the panel, which was one-sixteenth of an inch in thick 
ness, had been cut out with a knife, and could have been cut by 
the defendant’s knite ; that the blade of the knife exactly fitted the 
lace where the panel had been pierced; that the cutting was done 
o a person skilled in the use of tools; and, after explaining the 
peculiar manner in which the door was constructed, stated that the 
panel was evidently taken out by one who understood the construe- 
tion of a door, and also that it was cut from the outside. The 
evidence offered to sustain the conviction in this case is wholly 
circumstantial, and the testimony of experts was more than ordin 
arily important. These men were skilled workers in wood, and 
their experience enabled them to judge, from the marks and im- 
pression left upon the door by the tool used, whether it had been 
cut with a knife, chisel, or saw; whether it had been cut by a thick 
or a thin bladed knite ; whether it had been cut by one accustomed 
to the use of tools; and the marks or traces made upon the wood 
by the knife would indicate to the trained eye whether it had been 
cut from the outside or the inside. The manner in which the cut 
ting was done, and the effect of the tools upon the wood, involve 
skill and experience to judge of, and are not within common ex- 
perience ; and it was therefore proper that the jury should be aided 
by the experience of these experts. Com. vs. Choate, 105 Mass. 451. 

6. A check drawn by Mrs. Baldwin in favor of the deceased was 


offered in evidence, of which the following is a copy: 


‘“Arcuison, July 7, 1885. 
‘ The Atchison Savings Bank: Pay to Mary baldwin, or order, 
tive hundred and fifty dollars ($550). 
Signed |] ‘Mrs. M. A. Batpwin.”’ 


This was adiitted forthe purpose of showing the dealings among 
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in grief. By her appearance he could determine her condition of 
mind with almost unerring accuracy ; and yet how futile it would 
have been for him to have attempted to portray to the jury the 
facial expression, the looks of the eye. or the inflection of the voice 
which led him to believe she was in a happy frame of mind. This 
species of evidence is admitted because it is the best which, in the 
nature of things, can be obtained, the value of which depends, of 
course, upon the capability of the witnesses, and the means that 
they had st tctiine an opinion, which may be ascertained and 
thoroughly tested upon cross-examination. 

What has been said here disposes of the objection urged against 
the testimony of Frank Price, the city marshal, whe was present 
at the Baldwin residence on the evening that Mary’s death was 
discovered, and who attended upon the coroner’s jury that was 
empaneled to inguire into the cause of her death. He stated, in 
response to inquiries made by the state, that the defendant ‘* was 
very nervous, and showed a great deal of fear,’’ when he was sub. 
poenaed and taken as a witness before the coroner’s jury. The 
conduct of one charged with crime about the time of its commis- 
sion, or at the time of his arrest, may always be shown; and, un- 
der the rule which we have been considering, the opinion of the 
witness that the defendant appeared to be in fear at that time was 
admissible. rownell vs. People, 38 Mich. 732. 

4. Objection is also made to the testimony of John Donahue, the 
jailor who had charge of the detendant from the time of his arrest, 
which was made about ten days after the crime was discovered. 
He was asked what was the general demeanor and conduct of the 
prisoner during the time he had him in charge, as to grief and 
sorrow, or whether the defendant manifested any evidence of grief 
or sorrow. He answered that the defendant Was unruly and quar- 
relsome, and that at times he was wrestling, scuftling, and boxing, 
and at other times was fussing and fighting, and making threats. 
This inquiry was evidently not made with a view to initiate an in- 
quiry into the general character of the defendant, nor to show that 
he had committed other offenses, and therefore many of the author 
ities cited by counsel are igapplicable. The manifest purpose of 
the testimony was to show that he was apathetic regarding his 

sister’s death. and did not evinee tliat feeling and sensibility 
270 to be expected of a brother. As has been said, the conduct 

and demeanor of the prisoner at the time of his arrest, or 
soon after the commission of the gad may go to the jury as evi 
dence of a guilty mind, and, so far as the testimony was confined 
to a reasonable time after the raat ery ol the erime and his arrest. 
it was certainly admissible. Greenfield vs. People, 85 N.Y. 75. 
We are inclined to the opinion that the in july was too general, 
and extended over too great a period: as the defendant was in 
charge of the witness from the time of the arrest to the time of 
the trial. a pe riod ot about four months . and tor this reason, as 
well as that the te stimony was somewhat unre spousive and irrele- 
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vant, we think the motion to strike it out ought to have been sus- 
tained. However, the testimony shows that the defendant did not 
manifest evidence of grief at the loss of his sister at any time while 
he was in jail, and was not much affected by her unnatural death ; 
and hence the fact that the inquiry concerning his demeanor cov- 
ered too much time could not have injured him. And when we 
consider that the charge against which he was defending, and of 
which he was convicted, was that of poisoning his sister, the some- 
what irrelevant statement of the witness that he was fussing and 
fighting while confined in jail did not operate, we think, to prej- 
udice him in the minds of the jury. 

5. There was no error, we think, in admitting the testimony of 
James and Warstall. They were carpenters with large experience 
as pattern makers and workers in wood. It seems that the parties 
who discovered the dead body ot Mary Baldwin at the same time 
found that a panel of an outside door of the Baldwin house had 
been cut and taken out. It appeared that the defendant was a 
carpenter also, and a knife was found on his person which, with 
the door and panel, were brought into court These witnesses 
stated that the panel, which was one-sixteenth of an inch in thick 
ness, had been cut out with a knife, and could have been cut by 
the defendant’s knite ; that the blade of the knife exactly fitted the 
place where the panel had been pierced; that the cutting was done 
by a person skilled in the use of tools; and, after explaining the 
peculiar manner in which the door was constructed, stated that the 
panel was evidently taken out by one who understood the construe- 
tion of a door, and also that it was cut from the outside. The 
evidence offered to sustain the conviction in this case is wholly 
circumstantial, and the testimony of experts was more than ordin 
arily important. These men were skilled workers in wood, and 
their experience enabled them to judge, from the marks and im- 
pression left upon the door by the tool used, whether it had been 
cut with a knife, chisel, or saw; whether it had been cut by a thick 
or a thin bladed knite ; whether it had been cut by one accustomed 
to the use of tools; and the marks or traces made upon the wood 
by the knife would indicate to the trained eye whether it had been 
cut from the outside or the inside. The manner in which the cut 
ting was done, and the effect of the tools upon the wood, involve 
skill and experience to judge of, and are not within common ex- 
perience ; and it was therefore proper that the jury should be aided 
by the experience of these experts. Com. vs. Choate, 105 Mass. 451. 

6. A check drawn by Mrs. Baldwin in favor of the deceased was 
offered in evidence, of which the following is a copy: 


‘*Arcuison, duly 7, 1885. 
i The Ati hison Savings Bank: Pay LO Mary Baldwin. or order. 
tive hundred and fifty dollars (3550). 
Signed] ‘Mrs. M. A. Batpwin.”’ 


Ihis Wis Baimitted lor tie purpose Ol SLOWING Tlie dealings among 
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the members of the Baldwin family. The consideration of the 
check, or the purpose of Mrs. Baldwin in making it, is not dis- 
closed in the testimony. It is not shown that the defendant had 
any knowledge of its existence prior to the time it was offered in 


evidence, or was in any way concerned with it. It was written on 
the blank check ot a bank at Bloomfield, lowa, where Mrs. 
271 Baldwin was staying; was written by her; and these facts, 


together with the date of the check, show that it could not 
have even reached Atchison prior to Mary’s death. The check 
was not referred to in the letters of the detendant, or of the de- 
ceased, nor was it identified by any of the other testimony; and, 
as it was not shown to have been in any way connected with the 
detendant, it was incompetent. But, although erroneously ad- 
mitted, it had no bearing upon the detendant, directly or remotely, 
and we fail to see how its admission could have affected him in- 
juriously. It was therefore an unimportant and harmless error; 
and the Legislature has stated that errors and detects that are un- 
important, and which do not affect the substantial rights of the 
appellant in criminal cases, furnish no grounds for a rever$gal. 
Crim. Code, § 293. 

7. A letter of the deceased to her mother, written just before 
her death, and postmarked afterwards, clearly showed that she 
was then in a healthful condition of body and mind. She deseribed 
the occurrences in the town, and the affairs at home; spoke hope- 
tully of the future; and referred with evident pleasure to the con- 
stant attention and devotion of him to whom she was betrothed. 
The letter indicates cheerfulness and contentment, and contains 
nothing prejudicial to the defendant. It disclosed her condition of 
health and mind, which were wholly inconsistent with the theory 
of suicide, and for this reason and purpose it was admissible. 
Roscoe, Crim. Ev. 30; 3 Greenl, Ev. § 185, and note. Her letter, 
written in 1882, long prior to her father’s death, was too remote. 
It was not claimed by the State that other than friendly relations 
existed between the deceased and the detendant betore his father’s 
death, and theretore it was not error to exclude the letter. 

8- The objections urged to the question asked the clergyman, 
Mulford, on cross-examination, are not good. After stating in his 
examination in chief what the conduct and appearance of the de- 
tendant was soon after the death of his sister, with a view of show- 
ing the conscious innocence of the defendant, it was proper to 
inguire if the witness had not stated, before the coroner’s jury, 
that the defendant impressed him at once as being guilty of the 


murder. It was allowable on cross-examination, and, besides, if. 


denied, it afforded a foundation for impeaching the witness. He 
gave a qualified answer, saying that he would not deny or aftirm 
that he had so stated, but did not deny stating that he had a 
thorough impression of his guilt, and he added that the appearance 
of the detendant was that of painful surprise that any one should 


ey, 
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suspect him of the offense. We cannot agree that the ruling was 
erroneous, 

J. Complaint is made of the ruling of the court in sustaining 
objections to the testimony of R. B. Spitler. lle is a stenographer 
who was in the employ of the defendant’s attorneys at the time of 
the preliminary examination, and took a stenographic report of the 
evidence then given. Hé transcribed the report, and then destroyed 
his original notes. At the trial he was placed on the stand with 
his transcript in hand, and, with a view of impeaching the witnesses 
Price, James, and Warstall, he was requested to retresh his recol- 
lection trom the transcript, and give the testimony of those witnesses 
on certain matters, when the objection of the State was sustained. 
That a witness may be permitted to refresh his memory from a 
writing or memorandum made by himself shortly after the occur: 
rence of the fact to which it relates, is unquestioned. The writing 
and memorandum are used, not as evidence, but to aid the mem- 
ory, as the tacts must tinally be stated by the witness trom per- 
sonal knowledge and recollection. If the witness has an inde 
pendent recollection of the facts inquired about, there is no necessity 
or propriety in inspecting any notes or writing. It is only when 
the LnCTHOPY needs ussistanuce that resort Thay be had to these aids. 
Now, Spitler had an independent recollection of what was said by 
James aud Warstall, and repeated it before the jury ; and therefore 
there can be no objection to the ruling of the court, so far as it re- 

lated to the testimony of those witnesses. So far as it related 
262 to the testimony ot Price, Spitler was not asked whether he 

had an independent recollection of what was said by him, 
and hence the necessity ot resorting to the transcript was not ap- 
parent. It appears, however, that there was another sufficient rea- 
son for excluding the testimony. It was intended as impeaching 
evidence, which can only be used where a proper foundation has 
been laid. Spitler was asked to refresh his memory, and see if 
Price did not state, on the preliminary examination, that, when the 
defendant was told that his sister was dead, ‘the seemed to be con- 
siderably broke up over it.”’ Looking: back at the testimony of 
Price, we observe that the question was: ** Did you not say, in 
answer to a question of Mr. Gilbert, that he seemed to be consid- 
erably broke up over it?’ — The answer of Price was ‘+1 think it 
amounts to about the sametthing.’’ Having admitted the making 
of the statement, the impegZching question was wholly inmmaterial, 
and had no foundation on gvhich to rest. 

10. It is contended thaf the testimony of John M. Crowell was 
erroneous!) admitted. he point of objection is that he testified 
ws ali expert, - as one sk led aod CX} erlenced in detecting crime 
from the appearance of tase charged with: it. [It is true, the pros- 
ecution seemed, from the qiféstions, to have atte nipted to use the 
witness asan expert, but without success, Ile stated that for fif- 
teen years he had been a postothice inspector, had had considerable 
tu do with criminals: that he saw the defendant at the Baldwin 
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house while his sister was lying dead there, and observed and con- 
versed with him ; and the witness was then asked if. in his exper- 
ience in dealing with criminals, it was his opinion that the defen- 
dant had the appearance of being a guilty man. This was very 
properly excluded by the court; and in another part of the exam- 
ination, where the witness volunteered the opinion that the de- 
fendant looked guilty, the court promptly admonished the jury 
that the statement was not evidence, and should not be considered 
by them. It is true that the witness was permitted to state that 
the defendant did not appear to be grieved. This testimony, as 
we have already seen, is allowable; and the fact that the witness 
was an intelligent and observing man, with a knowledge of physi- 
ognomy, certainly could not make his testimony that the defendant 
showed no signs of grief incompetent, or any the less valuable. It 
seems to us that the judge was careful and alert in guarding the 


interests of the defendant, in excluding the illegal testimony of 


this witness, and by allowing him to speak only as an ordinary 
witness. 

11. The only remaining objection to the rulings upon the evi- 
dence is to the testimony of Dr. Campbell, who was-a_ practicing 
physician of more than twelve years’ experience. He testified as 
an expert, and, alter showing some of the effects of chloroform 
upon the human system, was asked: ‘* low is it regarded by 
medical authority upon that subject, and by medical men who are 
authority on that subject?’’ He answered: ‘It is regarded by 
writers on that subject, and by all men who have used it to any 
great extent, and by all universally, so far as | know, as a very 
dangerous agent, and an agent, if pushed beyond a certain point, 
which will produce death,—that is, in danger always of producing 
death. To be sure, a great many men have used it a great deal, 
and have had no bad results from it.’’ Although the courts are 


not uniform in their holdings upon the admissibility in evidence of 


medical and scientific books, the great weight of authority is that 
they cannot be admitted to prove the declarations or opinions 
which they contain. This upon the theory that the authors did 
not write under oath, and that their grounds of belief and processes 
of reasoning cannot be tested by cross-examination. but while 
the books are not admissible, an expert witness is not confined 
wholly to his personal experience in the treatment of men, but his 
opinions formed in part from the reading of treatises prepared by 
persons of acknowledged ability may be given in evidence. So, 

also, may a witness refresh his recollection by reference to 
273 standard authorities ; but the judgment or opinion which he 

gives must be his own, and not merely that of the author. 
In an early case it was proposed to show what the received opinion 
of the medical profession was in a certain matter by introducing 
medical books. The ruling was that they were not admissible, but 
that the witness might state what he had found laid down in the 
bvoks in the course of his reading. The witness, who was Sir 
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Henry Halford, president of a college of physicians, stated that he 
considered the medicine in question proper, and that it was sanc- 
tioned by the books and authorities; and also stated that the 
writings of certain authors were considered authority by the medi- 
cal profession. It was then objected that the medical books could 
not be cited, but the authors themselves should be called. Chief 
Justice Trnpavi responded: ‘*I do not think the books themselves 
can be read, but I do- not see any objection to your asking Sir 
Henry Halford his judgment, and the ground of it, which may be 
in some degree founded upon books, as a part of his general 
knowledge.’’ Collier vs. Ruse, 5 Car. & P. 73. The present 
case falls within this authority. Dr. Campbell is shown to be a 
man of large experience and extended reading in his profession, 
who had given his own opinion ; and it was not improper for him 
to state that the opinion was formed trom the study of books and 
men, and also that all the writers and authorities on the subject, 
so far as he knew, supported him in that opinion. Carter vs. State, 
2 Ind. 617; Lawson, Exp. Ev. 176; Rodg. Exp. Ev. Test. 234; 
Whart. Crim, Ev. § 538. 

12. The detendant’s counsel prepared and reqrested the giving 
of a series of instructions, which the court declined to give, and 
the refusal of these constitutes sixteen of the alleged errors, al- 
though a few of the instructions requested were incomplete and 
inaccurate statements of the jaw. In the main, the requests were 
correct and applicable; but. the court, instead of adopting the 
phraseology and order ot those requested, as seems to be the cus- 
tom, prepared an elaborate charge, in language of its own choosing. 
The charge given was clear and symmetrical, and embraced the 
law of all proper requests made by the defendant, in language, to 
say the least, equally as apt and accurate as that employed in the 
instructions requested ; and, indeed, it seems to us that the court 
advised the jury upon and illustrated every element of the law ap- 
plicable to the case, It would be unprofitable to extend this opin- 
ion so far as to point out in detail where each proper request is 
included in the charge given, as the difference is one of words 
merely, and those not included are so obviously improper as to 
require no special notice. 

13. We will notice some of the objections urged against the in- 
structions that were given. In the nineteenth instruction the court 
stated that, ‘* before the defendant can be convicted of murder in 
the first degree, under the first count of the information, the fol- 
lowing facts must be established by the evidence beyond a reason- 
able doubt: (1) That said Mary Baldwin came to her death by an 
anesthetic called ‘chloroform ;’ (2) that chloroform is a poison; 
(3) that said poison was administered to said Mary Baldwin by the 
defendant in the County ot Atchison and State of Kansas; (4) that 
said poison was administered by the defendant willfully, knowingly, 
and with the intention of taking the life of said Mary Baldwin, on 
or about the eighth day of July, 1885 ; (5) that said Mary Baldwin 
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actually died from the ( ttects oft the echlorotorm Si) administered to 
her. If. however. you tind that chloroform is poison, and that its 
administration to the said Mary Baldwin produced asphyxrd re 


sulting in death, this would be a death from poison, within the 


meaning of the law. It you find the existence and concurrence of 


each and all of the five foregoing propositions beyond a reasonable 
doubt. then it is vour dutv to tind the detendant guilty of murder 
in the tirst degree, as charged in the first count of the information 


an ‘ ‘ 


herein: but if vou have a reasonable doubt of the existence of any 
one of said five propositions, then it will not be your duty to find 
the defendant euilty of murder in the first degree under said first 


count.’ 


274 To this instruction two objections are made, the first of 

which is that the elements of malice and premeditation were 
omitted, and not held to be essential to a conviction. It will be 
observed that the court told the jurv that it must be shown that 
the defendant purposely took 1 e life of the deceased by admiunis- 
tering poison to her. The act deseribed, and, in tact, any murder 


committed by means of poison, as well as by lying In wait, involves 


meditation, and delib- 


| } as 
and presupposes the elements of malice, 
eration 5 and hence it was needless tor the court to state that they 


were prerequisites to a conviction. ()ne ot the five general tacts 
stated by the COuUTT TO be necessary, in ord r to establish the vullt 
of the defendant, was that chloroform is poison; and because the 
court, in stating the third and fourth prerequisites to a conviction, 


+ 


used the words ** said poison,’ it 1s argued that it assumed it to be 
a fact that chloroform is a poison; and this is the other objection 
to the instruction. It may well be doubted whether it would be 
error to assume the existence of a fact of such universal knowledge 
as that chloroform is a poison; but, however that may be, it is 
clear that the instruction will not admit of that interpretation. 
The jury were told that this fact was essential, and one of the first 
to be found : and having tound chloroform to be a poison, then 
they were, in effect, told that it must appear that said polson so 
found Was administered by the detendant at the time and place 
charged, and with the intention of taking the lite of his sister. 
Then, in the CONC 

reminded again that this was one of the essential facts to be found, 
and that the existence and concurrence of each and all of the tive 
propositions must be found by them beyond a reasonable doubt be 
fore they could convict. 


i 
| 
‘ 


uding sentences of the instruction, the jury were 


14. The twentieth instruction is the subject of considerable crit. 
ie yi 
icism. Its language is: ‘*It may be necessary to explain to you, 
to a certain extent, some of the terms used in the intormation, and 
others of a kindred nature. An ‘anesthetic’ is defined by Web 
ster in his dictionary as ‘that which produces insensibility to pain.’ 
‘Chloroform’ is defined by him as ‘an oily liquid, of an aromatic 
ethereal odor, consisting of carbon, hydrogen, and chlorine. It 
evaporates speedily, and has a specific gravity of 1.5.. It is an 


«uw 
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important anzesthetic agent, and is also used external 


oe 


y, to alleviate 
pain. It is also a powertul solvent, dissolving easily wax, sperm- 
aceti, resins.’’ ete. ‘Asphyaia > is detined by the same authority 


iis, *Orivginall au Walit Of} Pulse, or cessation -° i@ notion of the 
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heart and arteries,’ as now used, apparent death or suspended ani- 
, ‘ " ' . 7. . . ° 41 : | . 
mation, particulars rom Sullocation or arrow! oF. r tie inhalation 

. - . ’ > } } +i 1} 
of irrespirable gwases.*° hecentiv applied, aiso, to the collapsed 


» in cholera. with want of pulse. ‘Poison’ is also defined by 
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of any citation therefrom. It is the duty of the court to advise the 
jury what questions are submitted for their consideration, and the 
rules of law applicable in determining the same; and it may also 
review the facts of the case, provided the jury are informed that 
they are the exclusive judges of the tacts. Crim. Code, § 236. 
In charging the law it falls within the province and duty of the 
court to determine the sufficiency of the indictment or information, 
and to define and make plain the words used in charging the offense. 
By section 107 ot the Criminal Code it is provided ‘*that the 
words used in the indictment or information must be construed in 
their usual acceptation and common language, except words and 
phrases defined by law, which are to be construed according to 
their legal meaning.” Testimony is necessary where the words 
have a Jocal meaning different from their ordinary acceptation, or 
where they have acquired a peculiar meaning in some science, art, 


ortrade. But the court takes notice of the meaning and torce of 


the ordinary words of our language, and also of technical words, 
where the meaning is well settled by common usage, and may, 
where it is necessary, define and explain them to the jury. The 


Supreme Court of Massachusetts held that ‘*the general rule of 


law is that the construction of every written instrument is matter 
of law, aud, as a necessary consequence, that courts must, in the 
first instance, judge ot the legal force and effect of the language. 
The meaning of words, and the grammatical construction of the 
English language, so tar as they are established by the rules and 
usages of language, are prima facie matter of law, to be construed 
and passed upon by the court.” Brown vs. Brown, 8 Mete. 573. 
See, also, 1 Greenl. Ev. § 5; Thomp. Char. Jur. § 18; Rog. Exp. 
Test. § 121; Lodgers vs. Kline, 56 Miss. 818; Haley vs. State, 
63 Ala, 89; Gibson vs. Cincinnati Enquirer, 5 Cent. Law J. 380. 


) ’ 


The words ‘‘ angesthetic,’’? ‘‘chloroform,’? and ‘poison’? were 
used in the information and by the court in other parts of its charge. 
They are words in common use in the vernacular ot the language, 
and have a well settled meaning which is not local, and cannot be 
regarded as technical or peculiar. It was therefore proper tor the 
court to aid and enlighten the jury by defining the words, and giv- 
ing their usual meaning and acceptation in common language. It 
is true the court quoted the definitions given in Webster’s Diction- 
ary and American Cyclopedia, but there is no claim that the defin- 
itions were incorrect in any respect; and what cause, then, is there 
for complaint? By incorporating the definitions and comments of 
those authorities in the instructions, the court approved them, and 
made the language employed in them his own: and, as the defini- 
tions were in no way faulty, the defendant has no reason to complain 
that the language employed by the court had formerly been used 
by others. It may be stated that what was said regarding these 

words, as well as of ‘‘asphyaxia,”’ is not at all at variance 
276 with the testimony; and it the words defined were all treated 
as technical terms in science, and what was said of them as 


ee 
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facts, still the court, as we have seen, had a right to sum up and 
present the facts of the case, so long as the jury were told that 
they were the exclusive judges of all the questions of fact; and 
this was done. Neither do we think there was error in the state- 
ment of the court that, in common parlance, chloroform is classed 
asa poison. There may be some difference of opinion respecting 
some of its properties und effects; but it seems to us that it is re- 
garded by the masses of the people as a poison. In addition to 
the fact that it is so classed in the books, the Legislature of the 
State has published it as a poison, and required that it shall not 
be sold except upon prescription, or to physicians or photographers, 
unless the vessel in which it is contained, as well as the outside 
wrapper, shall be distinctly labeled ** Poison;” nor unless, upon 
due inquiry, it is found that the purchaser is aware ot its poison- 
ous character. Section 12, ¢«. 150, Laws 1885. This law, which 
all are presumed to know, places the same restriction upon the sale 
of chlorotorm as is done in the case of arsenic, corrosive sublimate, 
and strychnia; and classes it with aconite, belladonna, digitalis, 
oxalic acid, **and other virulent poisuons.’’ In view of these facts,. 
it cannot be well claimed that the court erred in telling the jury 
that, in common parlance, chloroform was classed among the 
poisons. The court, however, did not take from the jury the ques- 
tion as to whether it was a poison; but, when the instructions are 
read together, it will appear that what is complained of is beneficial, 
rather than otherwise, to the defendant. It was only saying that, 
although chloroform is generally regarded by the masses of the 
people as a poison, yet they must not take that for granted, but, 
before the jury could convict, they must, from the evidence, find it 
to be a poison beyond a reasonable doubt. 


15. The court instructed the jury upon the law of descents and 
distributions, stating fully what would be the rights of the deten 
dant, under the law, upon the death of his father, the direct and 
remote effect of his sister’s marriage, and his rights as heir of his 
mother, it he should survive her. In closing the instruction the 
eourt stated: ** Whether the defendant had knowledge of all these 
rules ot descents and distributions does not clearly appear. and, 
if he committed the crime charged against him, he may or may 
not have been mistaken as to the direct or the remote probabilities 
ot gain from his sister’s death, and his motive should be judged 
from his supposition as to the law of descents and distributions, 
rather than trem the accuracy of his views upon that subject.” It 
is urged that by the giving of this instruction the jury were sent 
into the field of conjecture and speculation, to find a motive of the 
defendant tor the commission of the offense. It should be re- 
membered that the tather of the defendant had died leaving a large 
estate, and his only heirs were the widow, the deceased, and the 
detendant. The deceased was about to be married, and the mother 

ras well advanced in years and an invalid. The defendant had 
spent a large part of the money he had received from the estate, 


94 STATE OF KANSAS V8. WILLIAM BALDWIN. 


and was in great need of money. Upon the Inquiry of the de 


tendant. the Probate Judge testified that he explained to the de- 


fendant the law of descents and distributions, but just what he said 
the law was, is not shown. The defendant asked the court to in- 
struct the jury regarding motive, and upon the law of descents and 


distributions, and this request, together with the circumstances of 
the case, certainly justified an instruction upon that subject. Nor 


was there error in the last part of the instruction, where the jury 
were, in effect, told, with respect to motive, that the defendant 


should be judged by the information upon which he acted, rather 


than upon the accuracy of his information. 


16. It is next contended that the verdict is contrary to the evi- 
dence. In respect tQ) the evidence, we ne dl only icf quote from the 
able opinion given by the trial judge in overruling the motion for a 
new trial: ‘* Was the jury justified in finding the defendant guilty 

upon the evidence adduced‘ The theory of suicide was 
277 extremely improbable, and the jury were perhaps fully jus 


titled, upon the evidence, in believing that the entering ot 


the dwelling was not for the purpose of rape, robbery, or larceny. 
With these motives and theories eliminated, the jury was almost 
driven to one of two conclusions: Either that Mary Baldwin was 
murdered by an enemy for the purpose of revenge, or by some per- 
son who hoped to gain by her death. In this view the range of 
probabilities as to her murderer is narrow and circumscribed. The 
circumstances do not point towards any person other than the de- 
fendant. Do they point to him with sufficient precision to justify 
the jury in saying he is guilty beyond a reasonable doubt? It is 


reasonably certain that Mary Baldwin died from the eftects of 


chlorotorm which had been purchased of Benjamin IF. Binswanger 
at Brokaw’s pharmacy, in St. Joseph, Missouri, at some time after 
January 12, 1885. ‘The detendant told Lewis Hl. Haynes, in April, 
May, or June, 1885, that he was going to St. Joseph. Mr. Bins- 

ranger was not asked in the court if he recognized the defendant 
as the person who purchased the chloroform, but only stated, when 
the photograph (admitted to be that of the defendant) was shown 
him at St. Joseph, that it made an impression that he had seen the 
same face before. ‘There is no testimony that any person saw the 
defendant near his mother’s house on the night of July 7 or the 
morning of July 8, 1885; but he resided only three or four blocks 
away, and he admitted to two persons that he was out that night, 
and to one of them that his wife was crying when he returned. 
Some marks in and about the panel seem to have been made by a 
knife having a blade like the one in the pocket knife which the de- 
fendant carried. The door was probably open when the panel was 
cut. This is indicated by the small cuttings which Mrs. Farres 
took from the sawdust lying about eighteen inches inside ot the 
door. This fact, together with some others, probably justified the 
jury in believing that the murderer resorted to a ruse to create the 
talse impression that the house had been entered by a burglar for 
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the purpose of robbery or larceny. These are substantially all of 
the circumstances tending to connect the defendant with the erime. 
A motive on the part of the defendant tor the ¢ iumission of the 
crime Was perhaps sufficiently shown, if it be admitted that a man 
could be buse enough Lo murder his own and only sister, tor the 
direct or remote prospect of adding a few thous ind dollars to his 
lortune, Much ot the testimony related to his conduct and man- 
her after the tragedy, and the jury perhaps believed that his actions 
lly comiporcted with his inn cence, and the Cniuse of his sister’s un- 
timely death. It must be admitted that the evidence of the de 
fendant’s guilt is not entirely conclusive, but it is of such a nature 
that honest and intelligent men might differ in opinion as to its 
suthciency to justify a verdict ot guilty.” 2 Kan. Law J. 326. 
Although the testimony written in the record is not so full and 
satisfactory as we would Wish, aiter a curetul reading, We are Cotr- 
strained to the opinion of the trial judge that it was sufficient to 
uphold the verdict. 

17. Lhe effort of the defendant to show that the jury were in 
tluenced by the alleged prejudice and conduct of the people who 
attended the trial is au tailure: and the same ia be said of his 
attempt to show that some of the jurors were disqualified, and had 
expressed Opinions prior to the trial that the defendant was guilty 
of murdering his sister. Upon this question the testimony was 
oral and conflicting, and, in such a case, the finding of the trial 


a 


judge, like the verdici oft thie jury Is eonclusive upon the onnh 
State vs. Bol in. 19 Kan. 56: Nfatlevs. Tatlow. 34 Kan. 30: $C. 
S Pac. Rep. 2 {. 

In concluding 


, 
——s 


} 


this Opinion, we will say that the gravity of the 
he case, and the 
great earnestness and ability with which counsel tor defendant has 


} 


ottense, the peculiar circumstances surrounding 
pressed his points upon the court, have led us to examine the record 
with great care. ‘The testimony given, as well as every point made 
and authority cited, have been considered with that anxious at- 
tention which the consequences of a conviction demand ; 
2(5 but we are torced to the conclusion tha the case has been 
well and fairly tried, that the errors Committed are technical 
and unimportant, and not such as would justify it reversal f the 
conviction. We will theretore affirm the judgment of the District 
Court. 
All the justices concurring. 


— ’ } ' } ‘ : | - . ? 

254 And é n the wth dav of Decen per, LSs60, There Was 1ISsueU 
: a ¢ :, “er 
rom this court a thundate to tli Distr (Court of Atchison 


County Kansas, 


SUPREME CouRT | 
STATE OF KANSAS, | 

The State of Kansas to the District Court within and for the 
County of Atchison in the State of Kansas. (sreeting: 
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Wuerszas, In a certain criminal action lately pending before you, 
wherein the State of Kansas was plaintiff, and William Baldwin 
was defendant, a judgment was rendered by you against the said 
detendant on a transcript otf which judgment and record said de- 
fendant prosecuted an appeal in the Supreme Court within and for 
the State ot Kansis. 

Anp, Wuereas, At the December session of the July term of 
said Supreme Court A. D. 1886, on consideration of said appeal it 
was ordered and adjudged by the said Supreme Court, that the 
judgment of the District Court be attirmed with costs. 

You are therefore commanded, that without delay you cause 
execution to be had of the said judgment of the Supreme Court 
according to law. 

Witness my hand and the seal of said Supreme Court athxed 
hereto, at my office, in the city of Topeka, on a 9th day of De- 
cember A. D. 1886. J. BROWN, 

Clerk ot Pex » Supreme Court. 

Seal of the 
Supreme Court 
State of Kansas. 

To the issuing of which said mandate the defendants duly ex- 

cepted. , 
279 And on the 14th day of December, 1886, the defendant 
filed his motion for a rehearing in this case in words and 
figures as follows, to-wit: 
In the Supreme Court of the State of Kansas. 


THE STATE OF KANSAS ) 
Vs, 


WILLIAM BALDWIN. | 
MOTION OF RE HEARING. 


Now comes the appellant, William Baldwin, and moves the court 
for a re-hearing herein, and a reconsideration of the errors hereto- 
fore presented for a reversal of the judgment of the court below 
for the tollowing reasons, to wit : 

First. Because on the first assignment of error, as heretofore 
presented by appellant, this court in the opinion filed herein mis 
takes the record, and erroneously states in said opinion that the 
form of the oath administered to the jury does not appear in the 
bill of exceptions filed herein, and that it only appears in the 
journal entry made by the clerk of the court below. 

A. Because this court seems to base its opinion upon said point 
largely upon the fact, as stated, that the decision of the Supreme 
Court of Alabama, in the case of Johnson vs State, 47 Ala.. 62, 
which sustained tlhe position taken by appellant as to said oath, 
was expressly overruled by the same court in Mitchell vs. State, 58 
Ala.. 417, and the doctrine of 47 Ala. denied. Whereas in truth 
and in fact the rule as laid down in 47 Ala. 62 has been repeatedly 
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re-affirmed and announced by that same court, in Lewis vs. State, 
51 Ala., 5; Smith vs. State, 53 Ala., 486; Davis vs. State, 54 Ala., 
88; Com. vs. State, 60 Ala., 6; Perkins vs. State, 60 Ala., 7; 
Schamberger vs. State, 68 Ala., 543; Allen vs. State, 71 Ala., 6; 
Storey vs. State, 71 Ala., 330; Johnson vs. State, 74 Ala., 537; 
Carey vs. State, 76 Ala., 78. In which last cited case the oath 
as administered, as shown by the record, was identical in 
280 form with oath as shown by the record in this case; and 
this court in its opinion seems to ignore entirely the fact, 
that the same identical question present here has been decided by 
the following Supreme Courts of this country, viz.: Arkansas, 
Colorado, Lowa, Minnesota, New Hampshire, Nevada, Texas. 

&. Because the court in its opinion lays down the erroneous 
proposition, that where the record affirmatively shows a fatal de- 
fect, that the prisoner waves it by not objecting thereto ; whereas 
in law the failure to properly swear the jury is jurisdictional, and 
without such oath it is not a jury in contemplation ot law, and not 
a legally constituted tribunal. 

Second. Because this court in subdivision two of the opinion 
erroneously and without any precedent to sustain it, and in viola- 
tion of fundamental and well settled principles of law, lays down 
the rule of law to be, that transactions between Mrs. M. A. Bald- 
win and A. H. Lewis, in the absence of the defendant, and of 
which he had no knowledge, were competent to go to the jury. 

Third. Because the court, by ignoring assignment ot error No. 
7, has laid down the rule to be that statements of the deceased 
several weeks before her death, made of and concerning the de- 
tendant to the witness, not in the presence of the defendant, were 
competent to go to the jury, even though of a prejudicial nature, 
thus establishing the rule that hearsay evidence is competent in a 
ease of so much gravity as the one at bar. 

A. Because the court in its opinion, in subdivision two, holds 
that certain testimony of Lewis was competent because of the 
‘conduct of the appellan‘ In frequently applying for money from 

his mother throug! Lewis,’’ when in truth and in tact there 
281 _is no intimation in the record that appellant ever applied to 

his mother for money through this man Lewis, and there is 
nothing in the record from which any such inference could be 
drawn. 

Fourth. Because the court has erroneousiy stated the law in 
subdivision three of said opinion, for the reason that while such 
evidence may be received, it is never competent until the witness 
first states in detail the facts from which he draws the inference or 
opinion. 

A. The same may be said of the opinion of this court as to the 
testimony of Frank Price. This court has there laid down the 
rule to be that an ordinary witness can give his opinion as to the 
appearance of a party without first ste iting the facts; and errone- 
ously announced the rule to be, that an ordin: ry witness can give 
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an opinion upon the condition of one’s mind, and this in violation 
of former decisions of this court, and nearly, if not all, elementary 
writers upon the same subject. 

Fifth. Because this court has erroneously decided, that it is 
competent to prove the general demeanor and conduct of a party 
charged with crime, after the alleged crime was committed, and 
before he has attempted to put his character and conduct in Issue ; 
and in announcing such doctrine denies the applicability of the 
decisions of this and other courts holding that such testimony is 
incompetent, by assuming that the purpose of such testimony was 
not made with a view to initiate an inquiry into defendant’s char- 
acter, or to show that he had committed other offense; whereas 
in truth and in fact such purpose does not appear trom the record 
in this case, but the only apparent purpose being to blacken de- 
fendant’s character and prejudice him before an already prejudiced 

jury. 
282 A. Because this court, being constrained to hold that the 

inquiry in this case was too general, and extended over too 
long a period, and being unresponsive and irrelevant should been 
sticken out, and then proceeds to hold and announces the doctrine, 
that although incompetent, this court thinks it did not work any 
prejudice to the defendant because this same testimony dd show 
that defendant, while in jail, did not manifest evidence of grief at 
the loss of his sister. This ruling being in violation of repeated 
rulings of this court and other courts, that the question for an 
appellate court is not whether incompetent evidence did, but 
whether it might or may have prejudiced the defendant. 

Sixth. Because this court, in violation of repeated decisions of 
this and other courts, lays down the rule in subdivision five of the 
opinion, that an expert witness may give his opinion to the jury, 
notwithstanding the fact that such opinion was not necessary to 
aid the jury to arrive at the facts of the case; and anneunced the 
rule to be that because the evidence offered to sustain the convic- 
tion was circumstantial, that therefore the testimony of experts was 
more than ordinarily important; whereas the rule of law is, that 
in no case is the testimony of experts competent, when the jury 
can get along without it, and the opinion of this court in this case 
is in direct conflict with prior decisions of this court, wherein it 
has been repeatedly held that the *‘ opinion of a witness is inad- 
missable on questions which can be decided by the jury on the 
facts.’ 

Seventh. Because the court in subdivision 6 of its opinion, 
while admitting it was error to receive in evidence said check, er- 
roneously holds that such error was without prejudice, when by 
an examination of the record it will appear, that such check before 

the jury laid the foundation for the claim and interence that 
283 the check was in response to the letters of defendant to his 
mother, and that the mother by sending the check to the 
daughter, instead of to the defendant, exhibited a lack ot confidence 


: 
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in defendant, and there is no foundation in the record for the claim 
of this court, that the conceded error was a harmless one, or is 
such an error as is contemplated by Sec, 293, Crim. Code. 

Eighth. Because the court has placed a wrong construction 
upon the testimony of Clergyman Maulford, referred to in subdi- 
vision eight of opinion, and erroneously holds and announces the 
doctrine to be, that spch cross-examination was competent, as it 
afforded a foundation for impeaching the witness; whereas it was 
an inguiry as to the opinion of the witness, and was an attempt to 
get before the jury incompetent and improper testimony ; and was 
not, as stated by the court, justified by the examination in chief. _ 

Ninth. Because the court erred in holding that the testimony 
of John M. Crowell was competent, aud in subdivision ten of the 
opinion, while attempting to answer the objections to such testi- 
mony, does not correctly state the record; and there is no attempt 
made by this court to meet the objection made to the testimony of 
this witness on page 239-240 of record, and referred to on pages 
71 and 72 and 73 of brief, and the court in so far as it passed on 
said question, in effect holds that it was proper to show that great 
experience df the witness as a detective, before showing the ap- 
pearance of 'the defendant by the witness, thereby holding that his 
testimony was of more value than that of a person who had no 
experience in such business; because the fact that the court below 
admitted the evidence was sutlicient for the jury to infer that it 
was important. 

Tenth. Because this court, in subdivision eleven of the opinion, 
in effect holds that hearsay evidence is competent, and in making 

such ruling, incorrectly states the record and the testimony 
284 of the witness, and the authorities cited by this court do not 

sustain the position taken in the opinion herein, and such 
opinion is in violation of the great weight of authority in this 
country. | 

Eleventh. Because this court, in subdivision twelve of this opin- 
ion, incorrectly states, that the instructions asked by defendant 
were in substance given by the court below in its general charge to 
the jury. 

A. Instruction No. 9 (brief page 80), was refused. The subject 
matter of the instruction was not referred to in the general charge 
of the court, yet this court states in said opinion that the court 
below ‘‘ advised the jury upon and illustrated every element of the 
law applicable to the case.’ 

B. The court refused to give instructions copied in page 63 of 
brief; the subject matter of these instructions was not referred to 
in the general charge of the court; they state the law, and were 
applicable and necessary. 

(. Because this court erroneously holds that it is not necessary 
to instruct, and not error to refuse to instruct a jury in a case made 
out by circumstantial evidence; that the evidence must be so con- 
clusive as to show that the defendant, and no other person, com- 
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an opinion upon the condition of one’s mind, and this in violation 
of former decisions of this court, and nearly, if not all, elementary 
writers upon the same subject. 

Fifth. Because this court has erroneously decided, that it is 
competent to prove the general demeanor and conduct of a party 
charged with crime, after the alleged crime was committed, and 
before he has attempted to put his character and conduct in issue ; 
and in announcing such doctrine denies the applicability ot the 
decisions of this and other courts holding that such testimony is 
incompetent, by assuming that the purpose of such testimony was 
not made with a view to initiate an inquiry into defendant’s char- 
acter, or to show that he had committed other offense; whereas 
in truth and in fact such purpose does not appear trom the record 
in this case, but the only apparent purpose being to blacken de- 
fendant’s character and prejudice him before an already prejudiced 


282 A. Because this court, being constrained to hold that the 

inquiry in this case was too general, and extended over too 
long a period, and being unresponsive and irrelevant should been 
sticken out, and then proceeds to hold and announces the doctrine, 
that although incompetent, this court thinks it did not work any 
prejudice to the defendant because this same testimony d2d show 
that defendant, while in jail, did not manifest evidence of grief at 
the loss of his sister. This ruling being in violation of repeated 
rulings of this court and other courts, that the question for an 
appellate court is not whether incompetent evidence did, but 
whether it might OP May have prejudiced the defendant. 

Siath. Because this court, in violation of repeated decisions of 
this and other courts, lays down the rule in subdivision five of the 
opinion, that an expert witness may give his opinion to the jury, 
notwithstanding the fact that such opinion was not necessary to 
aid the jury to arrive at the facts of the case; and announced the 
rule to be that because the evidence offered to sustain the convic- 
tion was circumstantial, that therefore the testimony of experts was 
more than ordinarily important; whereas the rule of law is, that 
in no case is the testimony of experts competent, when the jury 
can get along without it, and the opinion of this court in this case 
is in direct conflict with prior decisions of this court, wherein it 
has been repeatedly held that the *‘ opinion of a witness is inad- 
missable on questions which can be decided by the jury on the 
facts.”’ 

Seventh. Because the court in subdivision 6 of its opinion, 
while admitting it was error to receive in evidence said check, er- 
roneously holds that such error was without prejudice, when by 
an examination of the record it will appear, that such check before 

the jury laid the foundation for the claim and interence that 
283 the check was in response to the letters of defendant to his 
mother, and that the mother by sending the check to the 
daughter, instead of to the defendant, exhibited a lack ot confidence 
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in defendant, and there is no foundation in the record for the claim 
of this court, that the conceded error was a harmless one, or is 
such an error as is contemplated by Sec, 293, Crim. Code. 

Kighth. Because the court has placed a wrong construction 
upon the testimony of Clergyman Mulford, referred to in subdi- 
vision eight of opinion, and erroneously holds and announces the 
doctrine to be, that such cross-examination was competent, as it 
aflorded a foundation for impeaching the witness; whereas it was 
an inguiry as tothe opinion of the witness, and was an attempt to 
get before the jury incompetent and improper testimony ; and was 
not, as stated by the court, justified by the examination in chief. 

Ninth. Because the court erred in holding that the testimony 
of John M. Crowell was competent, and in subdivision ten of the 
opinion, while attempting to answer the objections to such testi- 
mony, does not correctly state the record; and there is no attempt 
made by this court to meet the objection made to the testimony of 
this witness on page 239-240 of record, and referred to on pages 
71 and 72 and 73 of brief, and the court in so far as it passed on 
said question, in effect holds that it was proper to show that great 
experience of the witness as a detective, before showing the ap- 
pearance of the defendant by the witness, thereby holding that his 
testimony was of more value than that of a person who had no 
experience in such business; because the fact that the court below 
admitted the evidence was sufficient for the jury to infer that it 
was important. 

Tenth. Because this court, in subdivision eleven of the opinion, 
in effect holds that hearsay evidence is competent, and in making 

such ruling, incorrectly states the record and the testimony 
284 of the witness, and the authorities cited by this court do not 

sustain the position taken in the opinion herein, and such 
opinion is in violation of the great weight of authority in this 
eountry. 

Eleventh. Because this court, in subdivision twelve of this opin- 
ion, incorrectly states, that the instructions asked by defendant 
were in substance given by the court below in its general charge to 
the jury. 

A. Instruction No. 9 (brief page 80), was refused. The subject 
matter of the instruction was not referred to in the general charge 
of the court, yet this court states in said opinion that the court 
below ‘‘ advised the jury upon and illustrated every element of the 
law applicable to the case.’ 

B. The court refused to give instructions copied in page 63 of 
brief; the subject matter of these instructions was not referred to 
in the general charge of the court; they state the law, and were 
applicable and necessary. 

(. Because this court erroneously holds that it is not necessary 
to instruct, and not error to refuse to instruct a jury in a case made 
out by circumstantial evidence; that the evidence must be so con- 
clusive as to show that the defendant, and no other person, com- 
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mitted the crime: such instruction was asked, refused, and not re 
ferred to in general charge of the court. 


D. Because this court holds in this case that it is not error to 
refuse to instruct the jury that defendant may withhold all evi- 
dence, until the prosecution has made out a perfect and complete 
vase against him, although the reverse of such doctrine has been 
repeatedly held by this court in prior decisions. 


k. Because this court erroneously holds that the instructions 
asked by defendant were properly retused. 


Twelfth. Because this court has announced the erroneous doc- 
trine, that the trial court may go outside of the evidence and the 
record, and read to the jury extracts from books, otherwise im- 
proper to go to the jury, and thus sanctioned a rule of practice, 
unsustained by any known precedent or authority. 


Thirteenth. Because this court, in substantially adopting the 
opinion of the court below in subdivision fifteen of opinien in this 
court, seems to have overlooked the point made by appellant on 
said instruction twenty-three, and to have in no manner considered 
the special objection made and urged to said instruction, in this, 
that instruction suggest a motive for the commission of the crime, 
and makes, to say the least, an intimation not authorized by the 
evidence : and this court in said subdivision mistake the record in 
saying that *‘the defendant had spent a large part of the money 
he had rceeived from the estate, and was in great need ot money.”’ 
Again, the defendant did not, as stated by this court, ask any in- 
struction that would justify the court below in violating every prin- 
cipal of law, and common fairness by suggesting a motive not 
authorized by the evidence. 


Fourteenth. Because this court erroneously announces the rule 
of law to be that in cases of circumstantial evidence, even if the 
evidence is not conclusive of the detendant’s guilt, it it is of such 
a nature that honest and intelligent men might differ in opinion as 
to its sufficiency, a verdict of guilt will not be disturbed, which 
doctrine has but one precedent, and that the decision of the learned 
judge in the court below, and which is in violation of repeated de- 
cisions of this court. 


Fifteenth. Because this court has erroneously sustained the 
conviction of the defendant against the law of the land, and in tace 
of the tact that the record does not disclose any evidence of his 
guilt. EVEREST & WAGGENER. 

Attorneys for Appellant. 
287 And on the 16th day ot December, L886, the defendant 
filed his amendment to said motion for a re-hearing in words 
and figures as follows to-wit : | 


et” 
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In the Supreme Court of the State of Kansas. 


THE STATE OF KANSAS, Appellee, 


D8. » 
WILLIAM BALDWIN, Appellant. | 
Ame ndme nt to Motion jor R. -hearing. 


Appellant here amends his motion for a re hearing by adding 
the following to the first ground or reason for such re-hearing as 

' assigned and set forth in the motion now on file, viz. : 

C. Because that in and by the Fourteenth Amendment to the 
Constitution of the United States of America, it is provided that, 
‘*No State shall deprive any person of life, liberty, or property 
: without due process of law.”’ And by the decision of this court 
filed herein it is decided and held, that although the jury by and 
' | before which the defendant was tried, was not ** sworn a true ver- 
dict to render according to the law and the evidence,’ as required 
by the statute of this State and by Jaw, nevertheless the verdict of 
said jury must stand, as also the sentence of death thereon, be- 
cause the defendant did not object to such illegally constituted jury 
and tribunal. 

D. Because this court has decided that it is due process of law 
to deprive a person of his life and liberty by and through the in 
strumentality of an illegally constituted tribunal, for the reason 
aud only because the defendant did not interpose objection thereto, 
which decision is in conflict with and in contravention of said 
Fourteenth Amendment to the Constitution of the United States of 
America. EVEREST & WAGGENER, 

Attorneys tor Appellant. 

Filed December 16, 1886. 

C. J, BROWN, Clerk Supreme Court. 


288 And thereupon and thereafter and on the 2nd day of 

March, 1887, the said motion for re-hearing came on for 
argument, and after argument thereon on the 9th day of July, 1887, 
the court made its order overruling said motion in words and fig- 
ures as follows, to-wit: 


| 


THE STATE OF KANSAS, Appellee, ) 


J VR, 4 
WILLIAM BALDWIN, Appellant. | 
=, Now comes on for decision, the motion for a re-hearing of this 


cause heretofore submitted herein; and thereupon atter considera- 
tion of all the matters presented by said motion: It is ordered that 
the said motion be overruled and denied, and the court expressly 
finds, that in empaneling and swearing the jury as appears from 
the record presented, neither the fifth nor the fourteenth amend- 
ments to the Constitution of the United States were in any way 
violated or infringed, and that neither of said amendments were 
violated or infringed by any proceedings in the case, 
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To the overruling of which said motion the defendant duly ex- 
cepted. And to the finding of the court that in empaneling and 
swearing the jury, as appears from the record presented, neither 
the fifth nor the fourteenth amendments to the Constitution of the 
United States were in any way violated or infringed, and that 
neither of said amendments were violated or intringed by any pro- 
ceedings in the case; the defendant then and there duly ex- 

cepted. 
289 And now, on this 10th day of September, 1887, came the 

defendant and presented this bill of exceptions in open court, 
to the judges thereof, and asked that the same be settled, allowed 
and certitied as a bill of exceptions in this case, to be taken to the 
Supreme Court of the United States. And the same having been 
examined and found to be correct, is, by the Court, settled and 
allowed, and made a part of the record in this case, to be sent to 
the Supreme Court of the United States for the purpose of review- 
ing the judgment herein. 

ALBERT H. HORTON, 


Chief Justice of the Supreme Court of the State of Kansas. 


In the Supreme Court of the State of Kansas. 

I, C. J. Brown, Clerk of the Supreme Court of the State of Kan- 
sas, do hereby certify that the foregoing is the original bill of ex- 
ceptions allowed by the Supreme Court of the State of Kansas in 
the foregoing entitled action. 


Witness my hand and the seal of the Supreme Court, affixed 
thereto at my office in Topeka, this 10th day of September, 1887. 
[ SEAL | C.J. BROWN, 


Clerk of the Supreme Court of the State of Kansas. 
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JOHN A. WALLACE VS. EDWARD JOHNSTONE ET AL. 1 


1 Pleas in the circuit court of the United States for the southern 

district of lowa, central division, at a term thereof begun 

and holden at the United States court-house, in the city of Des 

Moines, in said district, on the second Tuesday of May, it being 
the 8th day of May, A. D. 1884. 


Present: Honorable George W. McCrary, Honorable James M. 
Love, and Honorable O. P. Shiras, judges. 
Attest : E. R. MASON, Clerk. 


2 Be it remembered that heretofore, to wit, on the 15th day 

of April, 1882, a transcript was filed in the clerk’s office of 
the circuit court of the United States for the district of Lowa, cen- 
tral division, from the circuit court of the State of Iowa in and for 
Clay county, in a certain cause wherein Edward Johnstone ef al. 
were complainants and John A. Wallace et a/. were defendants ; 
which said transcript is in the words and figures following, to wit: 


3 SraTE oF Iowa, | 
; ‘ 88 
Clay County, f 


Be it remembered that at a term of the circuit court of Iowa 
holden in and for said county, at Spencer, on the 28 day of Feb., 
A. D. 1882, were present the Hon. Jno. N. Weaver, sole presiding 
judge; P. W. Madden, sheriff of said county, and H. Chamberlain, 
clerk of said court, when the following proceedings were had, 
to wilt: 


Epwarp Jounstone, A. L. Connase, & C. F. Davis ) 
ves. - No. 550. 
Joun A. Wattace & E. R. Forp. 


Now, to wit, this: 28th day of Feb., A. D. 1882, this cause being 
reached, comes the defendant, John A. Wallace, by his attorney, 
Ackley Hubbard, and files his answer. 

Now, to wit, this Ist day of March, 1882, this cause being reached, 
comes the plaintiff-, by their attorneys, Soper & Crawford, and the 
defendant, John A. Wallace, appeared by his attorney, Ackley 

Hubbard, but the defendant, E. R. Ford, came not either in 
4 person nor by attorney, but made default; and the court, 

having examined the proof of publication endorsed on the 
original notice filed herein, finds that said defendant has been duly 
and legally served with notice of the pendaney of this action, as re- 
quired by law, and said defendant, E. R. Ford, although three times 
solemnly called in open court —; he is therefore adjudged in default. 

And, by consent of the parties hereto, the plaintiff- has 30 days in 
which to file reply ; whereupon this cause ts set down for trial at the 
next reguiar term of this court, upon written evidence taken in the 
form of depositions. 


1—94 
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Tue Strate or Iowa, | ak 
Clay County, iy 


I, H. Chamberlain, clerk of the circuit court in and for said 
county, do certify that the foregoing is a true copy of the record in 
the case of Edward Johnstone et al., plaintiffs, versus John A. Wal- 
lace et al., defendant-, as the same appears of record in my office. 

Witness my hand and the seal of said court, hereto affixed at my 

office, in Spencer, in said county, on this 6 day of April, 1882. 


[sea.] H. CHAMBERLAIN, Clerk. 


or 


6 Petition for Removal. 
In Circuit Court of Clay County, Iowa. 


EpwWARD JoHNsTONE, A. L. ConNABLE, and C. F. Davis, Plaintiffs, 
v8. 
JoHN A. WaAttace & E. R. Forp, Defendants. 


The plaintiffs above named state— 

Ist. That each and all of them are now and were at the com- 
mencement of this suit citizens of the State of Iowa, residing at the 
city of Keokuk, in Lee county. 

2nd. The defendants above named are now and were at the com- 
mencement of this suit each and all citizens of the State of Missouri, 
the defendant Wallace residing in the city of St. Louis and the 
defendant Ford residing in St. Charles county, in that State. 

ord. The amount in controversy in the suit exceeds $500, exclu- 
sive of the costs, and is between citizens of different States. 

4th. Clay county, lowa, in which this suit is brought, is in the 

central division of the district of lowa. 
] Wherefore the plaintiffs pray that this cause may be re- 
moved to the circuit court of the United States for the district 
of lowa, central division, at Des Moines. 
SOPER anp CRAWFORD anp 
HAGERMAN, McCRARRY & HAGERMAN, 
Att’ys for Plaintiffs. 
STATE OF Iowa, |... 
Lee County, f*’ 


I, Edward Johnstone, on oath state that Iam one of the plain- 
tiffs in the above-named suit,and that I have read the allegations 
of the foregoing petition, and same are true as I verily believe. 


EDWARD JOHNSTONE. 


Subscribed and sworn to before me this 13th day of March, 1882. 
[A. J. Mathias, lowa, Notarial Seal. ] 
A. J. MATHIAS, 
Notary Public. 


(Endorsed:) Johnstone vs. Wallace. Petition for removal. 
8 Circuit court, Clay county, Iowa. Filed March 4, 1882. H. 
Chamberlain, clerk. 
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Bond. 


Know all men by these presents that we, Edward Johnstone, A. L. 
Connable, and C. F. Davis, as principals, and W. B. Collins, as sure- 
ties, are hereby held and firmly bound unto John A. Wallace and 
EK. R. Ford in the sum of $100, upon the following conditions, to wit : 

Whereas the said Edward Johnstone, A. L. Connable, and C. F. 
Davis are citizens of the State of Iowa and have sued John A. Wal- 
lace and E. R. Ford, who are citizens of the State of Missouri, in 
the cireuit court of Clay county, Iowa, which suit is now pending; 

And whereas the said Johnstone, Connable, and Davis have filed 

their petitions in said cause to remove said cause to the United 
9 States circuit court for the district of lowa, on the ground that 
the same is a controversy between citizens of different States, 
in which an amount exceeding $500, exclusive of costs, is involved : 

Now, if the said Johnstone, Connable, and Davis shall, on the first 
day of the next term of the United States circuit court for the dis- 
trict of lowa, at the central division, of Des Moines, enter a copy of 
the records in such suit, now pending in said circuit court of Clay 
county, Iowa, as above set forth, and shall pay all costs that may 
be awarded by the United States circuit court if said court shall hold 
thatsuch suit was wrongfully or improperly removed thereto, then 
this obligation to be void; otherwise of full foree and effect. 

~ EDWARD JOHNSTONE. 
A. L. CONNABLE. 
C. F. DAVIS. 
W. B. COLLINS (Surety). 


STATE OF Iowa, | 
* 88°: 
Lee County, | 


10 —, W. b. Collins, on oath state that [ am the surety on the 

foregoing bond, and that I am worth, in unincumbered real 
estate in lowa, over and above all exemptions and liabilities, the 
amount of the said bond. 


W. B. COLLINS. 


Subscribed and sworn to before me this 13th day of March, 1882. 
| A. J. Mathias, lowa, Notarial Seal. ] 
A. J. MATHIAS, 
Notary Public. 


(Endorsed :) Johnstone vs. Wallace. Bond. Circuit court, Clay 
county, lowa. Filed and approved March,1882. H. Chamberlain, 


clerk. 
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11 Reply. 
In the Circuit Court of Clay County, Ia 


EpWARD JOHNSTONE, A. L. ConNABLE, & C. F. Davis, Plaintiffs, 
Us. 
Joun A. Wattace and E. R. Forp, Defendants. 


The plaintiff-, for reply to the answer of the defendant, John A. 
oe state— 
They deny each and every allegation in said answer con- 
Re nce" which in any way modifies or conflicts with the allegations 
set forth in the petition. 
2nd. They specially deny loaning the said defendant or E, R. 
Ford any sum of money, as ‘alleged in the answer, and charging or 
receiving therefor any usurious interest whatever. 
3rd. They allege that the only transaction they ever had with 
the defendant Wallace in relation to the land in controversy was 
that they purchiased the same from him and paid him there- 
12 for the sum of $4,870;°°. Wherefore the plaintiffs pray that 
the relief asked for in their original petition may be granted. 
SOPER & CRAWFORD & 
HAGERMAN, McCRARY & HAGERMAN, 
Att’ys for Plaintiffs. 
STATE OF Iowa, | 
Lee County, fs 
I, Edward Johnstone, on oath state that I am one of the plaintiffs 
in the above-named suit, and that I have read the allegations in 


the foregoing reply, and same are true as I verily believe. 
EDWARD JOHNSTONE. 


Subscribed and sworn to before me on the 13th day of March, 
1882. 
[A. J. Mathias, lowa, Notarial Seal. ] 
A. J. MATHIAS, 
Notary Public. 


(Endorsed :) Johnstone vs. Wallace. Reply. Circuit court, Clay 
county, lowa. Filed March 4, 1882. H. Chamberlain, clerk. 


13 Answer of Defendant, John A. Wallace. 
In the Circuit Court of Clay County, Iowa. Feb’y Term, 1882. 


EpwAkpD Jounstong, A. L. Connasie, & C. F. Davis, PI’ffs, 
vs. 
JoHN A. WALLACE, E. R. Forp, D’f’ts. 


1. And now comes the defendant, John A. Wallace, and denies 
each and every allegation of the petition not herein admitted. 
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2. The defendant admits the allegation of the 1st count of the 
petition. 

3. The defendant admits that on the 17th day of February, 1875, 
he executed an instrument, which upon its face purports to bea 
deed of general warranty to the plaintiffs and one Wm. Leighton 
of, in, and to the lands described in the petition. 

4. Defendant avers that in the year 1873, and for 10 years 
14 prior thereto, he resided where the plaintiffs reside, to wit, 
in the city of Keokuk, Lee county, lowa, and said city was 

for said time his home. 

5. That in the latter part of the said year 1875 he removed with 
his family from said Keokuk, Iowa, to St. Louis, Mo., and said city 
of St. Louis has been his home ever since. 

6. That as soon as he went to St. Louis he engaged in the loan, 
brokerage, and real estate business, and that during the winter of 
1874-’5 he became the owner of the land described in the petition. 

7. That defendant paid for said land an average of $10 per acre, — 
which is $32,000 in all. 

8. That said land was worth, on the 17th day of Feb’y., 1875, not 
less than $20,000 in cash. 

9. That the said E. R. Ford, defendant herein, was at that time a 
money broker, and defendant applied to said Ford to obtain a loan 

on said land some days prior to Feb’y 17, 1870. 
15 10. That said Ford informed def’t that he could procure a 
loan for d’f’t at Keokuk, Iowa, and deft came to Keokuk, 
Iowa, about one week before said Feb’y 17, 1875, to obtain the loan, 
and brought the said Ford with him, and paid his expences to Keo- 
kuk, Iowa, from St. Louis, Mo. 

11. That said Ford brought this defendant to the plaintiffs and 
said Leighton in this case as the persons who would loan him 
money. 

12. That d’f’t applied to them by, through, and with said Ford 
for a loan upon said land, and they were willing to make the loan, 
but were not satisfied with simply 10 per cent. interest. 

13. It was thereupon agreed that defendant should convey the 
titie to said lands to said persons and take back an option or con- 

tract of repurchase in sixty days. 
16 14. That it was not defendant’s intention to part perma- 
nently with the title to said real estate, and the pl’ffs and 
said Leighton so understood the matter and knew same to be the 
fact. 

15. It was agreed finally that the pl’ffs and said Leighton 
should pay to the defendant about $3,250 in cash; should give their 
paper for about $4,000 more, and for said accommodation def’t was 
to pay them $5,800 in 60 days from said Feb’y 17th, 1875. 

16. That the contract or option named in the 3d count of the 
petition is the paper by which def’t was to have a reconveyance in 
60 days from Feb. 17, 1875. 

17. That said option or contract was made to said E. R. Ford, and 
said E. R. Ford was to assign same to def’t; all of which plain- 
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tiffs and said Leighton well knew, and was so made to 
17 avoid the usury law of the State of Iowa. 

18. That it was made, executed, and delivered at the same 
time and contemporaneous with the said deed and as a part of the 
transaction by which said def’t borrowed of pl’ffs and said Leighton 
said sum of about $4,250. 

19. That in truth and in fact said contract or option was assigned 
to def’t by said Ford before it was signed and executed by said 
parties; all of which they well knew and understood. 

20. That the only part taken by said Ford in said matter was for 
def ’t; all of which they well knew. 

21. That said Ford paid nothing for said option or contract, and 
same was put in his name by pl’ffs and said Leighton to be assigned 

to d’f’t, so as to avoid usury. 
18 22. That said loan was obtained by def’tin good faith, and 
def’t was willing to bind himself in way he did for said $5,800 
for the use of said $4,250 for 60 days because he badly needed 
money & believed he could sell the land so as to pay them said 
amount in said time and leave a large surplus for himself. 

23. That said deed was given as security for said $5,800, which 
def ’t was to pay them, in the way stated, in 60 days. 

24. The defendant gives the amount he received of them at $4,250, 
but it may have been a little more or less, and def’t calls upon pl’ffs 
for strict proof of the actual amount. - 

25. That def’t has considered himself indebted to pl’ffs and 

said Leighton in the sum of $5,800 and lawful interest from 
19 Feb. 17th, 1875, except that def’t now pleads the usury law 

of the State of Iowa and asks that he be only required to pay 
pl’ffs the amount he actually got of them, which he is willing to 
admit is about $4,250. 

26. Whereupon the d’f’t prays that said deed may be declared by 
the court to be a mortgage; that the title to said real estate be de- 
creed to be in the defendant, subject to such claims as the pl’ffs may 
legitamately have against it by virtue of said deed and any taxes 
they may have since paid. 

That deft have a legal right to redeem as provided by law upon 
such terms of payment of such amount as the court shall think just 
and proper, and forsuch other relief as he is in equity and good 
conscience entitled to and the court competent to give. 

ACKLEY HUBBARD, 
Att’y for Deft Wallace. 
20 STATE OF IowA, 1. 

Lee County, pss 

I, John A. Wallace, on oath say I am def’t in the above answer, 
and that the statements and allegations of said answer are true as I 


verily believe. 
JOHN A. WALLACE. 
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Subscribed and sworn to by John A. Wallace before me this 
Feb’y 25th, 1882. 
[ Wm. Ballinger, Lee Co., lowa, Notarial Seal.] 
WM. BALLINGER, 
Notary Public. 


(Endorsed :) In circuit court, Clay county, lowa. Edward John- 
stone et al. vs. John A. Wallace. Answer. Circuit court, Clay 
county, lowa. Filed Feb. 28, 1882. H.Chamberlain, clerk. Ack- 
ley Hubbard, att’y for def't. 


21 Petition in Equity. 


In the Circuit Court of Clay County, in theState of lowa. February 
Term, 1882. 


EDWARD JOHNSTONE, A. L. CoNNABLE, and C. F. Davis, Plaintiffs, 
Us. 


JoHn A. Waruace and E. R. Forp, Defendant-. 


The plaintiffs respectfully show— 

Ist. On the 17th day of February, 1875, the defendant, John A. 
Wallace, was the owner in fee of the following-described real estate 
lying and being in the State of lowa, to wit: 

Section 36, township 94, range 44, containing six hundred and 
forty acres, in the county of Sioux, and section 10, township 94, 
range 26, 640 acres; section 18, township 94, range 36, 624 acres; 
N. } section 8, township 94, range 37, 320 acres; N.$ &S. E. } of 
section 13, township 94, range 37, 480 acres; EK. } section 17, town- 
ship 94, range 37, 320 acres; 8S. W. ¢ of ‘section 35, township 94, 

range 37, 160 acres, in the county of Clay. 
22 2. On the said 17th day of February, A. D. 1875, the said 
John A. Wallace, for a valuable consideration, conveyed said 
lands, by deed of general warranty, to the plaintiff and one William 
Leighton, which deed was duly recorded in Book I, page 191, of the 
Records of Deeds in said Clay county,and in Book G, page 59, of the 
Records of Deeds of said Sioux county. 

3. That on the said 17th day of February, 1875, the said plaintiffs 
and the said Wm. Leighton executed and delivered to the defendant, 
KE. R. Ford, their certain contract in writing, a copy of which is 
hereto annexed, marked Exhibit “A” and made a part hereof, 
whereby they gave to the said defendant the option of purchasing 
the lands hereinbefore described for the period of sixty days from 
the date of said writing, namely, February 17th, 1575, and conditioned 

that if the said Ford or his assigns should in said sixty days 
23 deposit or cause to be deposited to the credit of the said 

parties of the first part in the Keokuk Savings Bank of 
Keokuk, Iowa, the sum of fifty-eight hundred and seventy-six dol- 
lars, or pay to them the said sum in said city of Keokuk within 
said period of time, then they would make and deliver to the said 
Ford or to his assigns a deed to said lands with warranty against 
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the claims of all persons claiming by, through, or under them or 
either of them. 

4. The said instrument of writing was duly acknowledged and 
has been recorded in the records of deeds of Clay county, in Book I, 
page 277, and in Book —, page —, of Sioux county. 

5. That the said Ford, on the — day of February, A. D. 1875, as- 
signed in writing, on the back thereof, the said written agreement, as 
will appear by reference to Exhibit “A,” herewith filed, to the 

the defendant, John A. Wallace. 
24 6. On August 5th, 1875, the said Wm. Leighton conveyed 
his undivided fourth interest in said lands to the plaintiff, C. 
F. Davis, as will appear by deed duly recorded in Book I, page 336, 
of Deed Records of Clay county, and Book —, page —, of Sioux 
county. 

7. On August 6th, 1875, the said C. F. Davis conveyed one-half 
of the interest of the said Leighton, acquired by him by the said 
deed last above mentioned, in said lands, being a one-eighth interest 
in the whole lands, to the plaintiff, Edward Johnstone, by deed duly 
recorded in Book I, page 356, of Deed Records of Clay county, and 
Book —, page —, of Sioux county. 

8. Neither the defendant, E. R. Ford, or his assignee, the defend- 
ant, John A. Wallace, have ever paid anything on said lands, and 
neither of them ever exercised within the sixty days or since the 

option of purchasing given by the written contract, Exhibit 
25 “A,” and the plaintiffs are advised and believe that their 
rights thereunder are forfeited. 

9. The plaintiffs upon the purchase of said lands from the said 
Wallace assumed control of them and have paid taxes upon them, 
and neither the said Wallace or the said Ford have paid taxes on 
same or ever assumed or attempted to assume any control over the 
same. 

10. The defendants are now residents of the State of Iowa. 

11. The defendants have no rights under the said written con- 
tract nor any interest, legal or equitable, in the said lands; but the 
said contract, being upon the records of the counties where the lands 
lie, constitute- a cloud upon the title to the lands. 

Wherefore the plaintiffs pray that the said contract of February 
17th, 1875, be declared forfeited, re-cinded, and cancelled, and the 

title of the plaintiffs in and to said lands be quieted against 
26 all claims of the defendants or either of them, and for such 
further relief as to equity may seem proper. 


HAGERMAN, McCRARY & HAGERMAN, 
Attorneys for Plaintiffs. 


STATE oF Iowa, eas 
County of Lee, f°’ 

I, Edward Johnstone, on oath say that I am one of the plaintiffs 
in foregoing petition; that I have read the foregoing petition, 
and the allegations thereof are true, as I verily believe. 

I further state that the defendants are now residents of this State 
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and that personal service cannot be had on them in this State, and 
plaintiff asks an order of publication, as required by law. 


EDWARD JOHNSTONE. 


Subscribed and sworn to before me this December 12th, 1881. 
In witness whereof I set my hand and - notarial. 


[NOTARIAL SEAL. ] . J. MATHIAS, 
Notary Public. 
27 We desire publication to be made in the Clay Co. News. 


SOPER & CRAWFORD. 


Order for publication of original notice herein made ordered in 
the Clay Co. News, a newspaper printed at Spencer, Clay Co., Iowa. 


[SEAL ¢. C.] H. CHAMBERLAIN, Clerk. 
Exuipit “A” with Contract. 


Contract between Edward Johnstone, A. L. Connable, and C. F. 
Davis and William Leighton, parties of the first part, and E. R. 
Ford, party of the second part, witnesseth : 

That for a good and valuable consideration the said party of the 
second part had the option of purchasing, for the period of sixty 
days from the date hereof, of the said first parties, the following 
described real estate, to wit: All in the State of Iowa, in Sioux 
county, sec. 36, twp. 94, R. 44, 640 acres; in Clay county, as follows: 

Sec. 10, twp. 94, R. 36, 640 ac res ; Sec. 18, twp. 94, R. 36, 624 
28 acres; W. 4 sec. 8, twp. 94, R. 37, 320 acres; N. 3 &S. E. ¢ of 
sec. 15, twp. 94, R. Ol, 480 acres; KE. $ sec. 17, twp. 94, R. 37, 
320 acres; S. W. } sec. 35, twp. 94, R. 37, 160 acres, upon the fol- 
lowing terms, namely: If the said E. R. Ford or his: assigns hereof 
shall in said sixty days deposit or cause to be deposited to the credit 
of said parties of the first part in the Keokuk Savings Bank of 
Keokuk, Iowa, the sum of fifty-eight hundred and seventy-six dol- 
lars or pay to them said amount, in said city of Keokuk, within 
said period of time, then the said parties of the first part (their 
wives joining) will ake and deliver to the said second party or his 
assigns a deed of aforesaid warranty against the claims of all per- 
sons cluiming by, through, or under them or either of them, con- 
veying all of said lands hereinbefore described to said second party 
or his assign. 
29 In testimony whereof the said parties hereto have here- 
unto subscribed their names this 17th day of February, 


WM. LEIGHTON. 

C. F. DAVIS. 

EDWARD JOHNSTONE. 
A. L. CONNABLE. 

E. BR. FORD. 


> 
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STATE oF Iow,, ee 
County of Lee,j~ * 


Be it remembered that on this 17th day of February, 1875, before 
me, William Ballinger, a notary public in and for said county, per- 
sonally appeared Wm. Leighton, C. F. Davis, Edward Johnstone, 
A. L. Connable, and E. R. Ford, who are personally known to me 
to be the identical persons whose names are affixed to the foregoing 
instrument of writing as parties thereto, and severally acknowledged 
the same to be their voluntary act and deed. 

In witness whereof I have hereunto subscribed my name and af- 
fixed my seal notarial the day and date above written. 

WM. BALLINGER, 
Notary Public. 


30 Filed for record the 4th day of June, A. D. 1875, at 8 o'clock 


p. m. 
A. H. CHENEY, Recorder. 


For value received I hereby assign all my interest in the within 
option or contract, to which this is attached, to John A. Wallace. 


Feb., 1875. 
E. R. FORD. 


Filed for record the 4th day of June, 1875, at 8 o’clock p. m. 
A. H. CHENEY, Recorder. 


And recorde- in Book I, page 277. 
31 Original Notice. 


STATE OF Iowa, | al 
Clay County, Jj - 


In the Circuit Court of the State of Iowa, in and for Clay County. 
Feb. Term, A. D. 1882. 


EpWARD JOHNSTONE, A. L. Connasie, & C. F. Davis, Plaintiffs, 
Us. 


JoHN A. Wartace & E. R. Forp, Defendants. 


To the above-named defendants: 

You are hereby notified that a petition is now on file in the 
clerk’s office of the circuit court aforesaid in behalf of the above- 
named plaintifis against you and claiming a decree forfeiting, re- 
-cinding, and cancelling a certain contract in writing of Feb. 17th, 
1875, concerning the following lands in the State of Iowa and quiet- 
ing the title of the plaintiffs in and to said lands, namely: Section 
36, township 94, range 44, containing 640 acres, in Sioux county, 
and section 10, township 94, range 36, 640 acres; section 18, town- 
ship 94, range 36, 624 acres; W. 3 section 8, township 94, range 37, 
820 acres; N. $} & S. E. } section 13, township 94, range 37, 


ew 
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32 480 acres ; E. $ section 17, township 94, range 37, 320 acres; 
S. W. } section 30, township 94, range 27, 160 acres , 1D Clay 
county, Iowa. 

And that unless you appear thereto and defend, before noon of the 
first day of the next regular February term of said court, to be 
begun and holden at Spencer, of the said court, which — on the 28th 
day of February, A. D. 1882, default will be entered against you 
and judgment rendered thereon as prayed for in said petition. 

HAGERMAN, McCRARY & HAGERMAN, 
Attorneys for Plaintiffs. 
STATE OF Iowa, ! 
County of Clay, J 


I, C. M. Whitman, of said county, being duly sworn, state that I 
am the present proprietor of the Clay County News, a newspaper 
printed and published at Spencer, in said county, and issued weekly, 

and that the annexed printed notice was regularly published 
33 in said newspaper for four consecutive weeks, the first publi- 
cation thereof being on the 13th day wr January, 1882. 
M. WHITMAN. 


Subscribed and sworn to before me, at steed in said county, 
this 28th day of February, 1882. 
[Ackley Hubbard, Lowa, Notarial Seal. ] 
ACKLEY HUBBARD, 
Notary Public. 


(Endorsed :) 1926. Edward Johnstone ef al. vs. John A. Wallace 
etal. Transcript from cireuit court of Clay roadie Filed April 
15th, 1882. E. R. Mason, clerk. Cireuit court, Clay county, Iowa. 
Filed Feb. 28th, 1882. H. Chamberlain. 


34 And on the 18th day of April, 1882, the complainants, by 

Hagerman, McCrary and Hagerman, their solicitors, filed in 
said cause a priecipe for appearance; which said appearance is in 
the words and figures following, to wit: 


oO Precipe for Appearance. 
In the United States Circuit Court, District of lowa. 


EpWARD Jounstonrk, A. L. CoNNABLE, & C. F. meres 
» 
I laintiffs, a No. sin 


vs, 
Joun A. Watuace and E. R. Forp, Defendants. 


The clerk of said court will please enter our appearance for com- 
plainants in the above cause and docket the same on the equity 
docket. 

HAGERMAN, McCRARY & HAGERMAN 

(Endorsed:) Johnstone vs. Wallace. Pree. for app. of compl’ts. 
Filed April 18, 1882. E. R. Mason, clerk. 
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36 And on the 22nd day of May, 1882, the complainants, by 
their solicitors, filed in said cause a motion for costs; which 
said motion is in the words and figures following, to wit: 


37 Motion for Costs. 


In the Circuit Court of the United States for the District of Iowa, 
Central Division, at Des Moines. In Equity. 


EDWARD JOHNSTONE, C. F. Davis, A. L. ConnABLE, Plaintiffs, mee 
against 
JOHN A. WALLACE et al., Defendants. 


The complainants move the court to require the defendants to 
give security for costs in above cause— 

ist. Because said defendant is a non-resident of this State (see 
pleadings) and in his answer asks affirmative relief. 

2nd. And that security be given within ten days, because the time 

will soon expire when testimony can be taken. (See plead- 
08 ings, which show that issues have been joined and when.) 
HAGERMAN, McCRARY & HAGERMAN, 


Attorneys for Complainants. 


(Endorsed :) Johnstone et al. vs. Wallace etal. Motion for security 
for costs. Filed May 22nd, 1882. E. R. Mason, clerk. po 


og And on the 25th day of May, 1882, the defendant, E. R. 

Ford, by W. B. Collins, his solicitor, filed in said cause his 
answer; which said answer is in the words and figures following, 
to wit: 


40 In the United States Cireuit Court, District of Iowa, at Des 
Moines. Equitable. 


EDWARD JOHNSTONE, A. L. CoNNABLE, and C. F. Davis, PI'tts, 
US. 


JoHN A. WattaAce & E. R. Forp, Def’ts. 


1. Now comes E. R. Ford, and, for answer to the petition of the 
plaintiffs, shows that each and every and all of the allegations 
thereof are true; and for further answer says and avers that he has 
no right, title, and interest in the contract and conditional and — 
optional sale copied in the petition, and has no riglit, title, or in- 
terest in the subject-matter of this suit or in the lands and real estate 
described in the petition, and has not had any such claim since he 

assigned the said conditional sale copied in the petition to 

41 John A. Wallace, his codefendant. 
2nd. He admits the truth of the allegations of the plain- 
tiffs’ petition contained in the first, second, third, fourth, fifth, sixth, 
seventh, eighth, ninth, tenth, and eleventh counts or divisions of the 
plaintiffs’ petition. Wherefore this defendant, E. R. Ford, prays to 
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be dismissed this suit with his costs, and prays that no costs shall be 
taxed against him in this proceeding. 
EK. R. FORD. 
W. B. COLLINS, Solicitor. 


STATE oF Iow4, ) - 
Lee County, f°’ 


I, E. R. Ford, having been duly sworn, on my oath say I have 
read the above answer and say the same is true, as I verily believe. 


kK. R. FORD. 


Subscribed and sworn to before me by E. R. Ford this 12th day 
of February, A. D. 1882. 
[W. B. Collins, Lowa, Notarial Seal. ] 
42 W. B. COLLINS, 
Notary Public, Lee County, Iowa. 


(Endorsed :) Filed May 25, 1882. E. R. Mason, clerk. 


43 And on the 19th day of August, 1882, a stipulation of par- 

ties and order of court to open and file depositions was filed 
in said cause; which stipulation and order are in the words and 
figures following, to wit: 


44 Stipulation. 


In the Circuit Court of the United States for the District of lowa, 
Central Division, at Des Moines. 


EpwARD Jounstong, A. L. CONNABLE, and C. F’. Davis, Complainants, 
against 
JoHN A. WALLACE and E. R. Forp, Defendants. 


In above case it is agreed. Ist, that depositions of E. R. Ford 


and John A. Wallace and all other depositions in this cause may be 
opened at once by the clerk, marked, filed, and sent te the joint ad- 
dress, by express, of the counsel in this case. 
HAGERMAN, McCRARY & HAGERMAN, 
Solicitors for Complainants. 
CRAIG, COLLIER & CRAIG, 
Solicitors for Defendants. 


The clerk will please open, file, and send depositions to 
45 counsel of the parties in above cause, as per above stipula- 
tion. 
August 7th, 1882. 


GEO. W. McCRARY, Judge. 


(Endorsed:) Johnstone et al. vs. Wallace ef al. Stipulation and 
order to take deposition from files. Filed August 19, 1882. E. R. 
Mason, clerk. 
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46 And on the 28th day of October, 1882, a stipulation of par- 
ties as to submission was filed in said cause; which said stip- 


ulation is in the words and figures following, to wit: 


47 Stipulation. 


In the Circuit Court of the United States for the District of Iowa’ 


Central Division, at Des Moines. In Equity. 


EpwARpD Jounstone, A. L. Connasie, C. I’. Davis 
against 
JoHN A. Wauuace, E. R. Foro. 


1. It is agreed in above case that same may be submitted to the 
judges of said court at Keokuk during this term or in vacation, and 
that the decree may be signed and sent to the clerk of this court and 
entered of record as if rendered in open court at this term. 

3. The counsel are to have reasonable notice of the time when 
the case shall be heard. 

4. An order in conformity to this stipulation to be entered on 
filing of same at this term, Oct. 20, ’82. 

HAGERMAN, McCRARY & HAGERMAN, 
Solicitors for Complainants. 


CRAIG, COLLIER & CRAIG, for Def’t-. 


(Endorsed :) Johnstone e¢ al. vs. Wallace et al. Stipulation as to 
submission. Filed Oct. 28,1882. E. R. Mason, clerk. 


48 And on the 28th day of October, 1882, an order of court 
as to submission was filed in said cause; which said order is 
in the words and figures following, to wit: 


49 Order. 


In the Circuit Court of the United States for the District of Iowa, 
Central Division, at Des Moines. In Equity. 


EDWARD JOHNSTONE, A. L. CoNNABLE, C. F. Davis, Compl’ts, 
against 
JoHN A. WALLACE and E. R. Forp, Defendants. 


By consent of parties it is ordered that this case be heard before 
the judges of this court at Keokuk, Iowa, at this term or during 
racation, and the decree to be signed and entered as of this term; 
that the hearing of the case is to be had after a reasonable notice to 
the counsel of the parties. 

Oct. 28, 1882. 

GEO. W. McCRARY, 
Circuit Jwdge. 


(Endorsed :) Johnstone ef al. vs. Wallace et al. Order as to sub- 
mission. Filed October 28th, 1882. E. R. Mason, clerk. 


~~ 
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50 And on the 13th day of May, 1883, the complainants, by 

Hagerman, McCrary and Hagerman, their solicitors, filed in 
said cause a replication to the answer of John A. Wallace; which 
said replication is in the words and figures following, to wit: 


5] In the Circuit Court of the United States, Southern District of 
Iowa, Central Division, at Des Moines. In Equity. 
EDWARD JouNsToNnE, C. F. Davis, and A. L. CoNNABLE, Compl'ts, 
Us. 


Joun A. Watvace and E. R. Forp, Respondents. 


The replication of Edward Johnstone, C. F. Davis, and A. L. Con- 
nable, complainants, to the answer of John A. Wallace. 


1. These repliants, saving and reserving unto themselves all man- 
ner of advantage and exception to the manifold insufficiencies of the 
said answer of respondent, John A. Wallace, for replication thereto 

sav that they will aver and prove their original bill to be 
2 true, certain, and sufficient in law to be answered unto, and 

that said answer is uncertain, untrue, and insufficient to be 
auswered unto; and therefore repliants deny each and every alle- 
gation thereof, except as herein admitted. 

2nd. And these repliants, for further replication, do aver and say 
that the transactions of February 17th, 1875, set out in the original 
bill, in no wise or manner constituted a mortgage from which re- 
spondent Wallace or any one else is entitled to redeem. 

3rd. That repliants, upon the purchase of the lands in contro- 
versy, together with one William Leighton, entered into the pos- 


session — same, and so continued to hold same until August 5th, 
1875, from which time on repliants held the entire possession, 
53 for that on said date said William Leighton, by deeds of war- 


rauty, duly acknowledged and recorded, together with his 
wife, for value, — sell and convey his undivided one-fourth interest 
in same to repliant, C. F. Davis; that said C. IF. Davis, with his 
wife, upon August 6th, 1875, by deeds of warranty, duly acknowl- 
edged and recorded as required by law, conveyed for value the one- 
half of the interest of said land, asso purchased from said Leighton ; 
that both said Johnstone and Davis purchased such interest without 
any notice whatever of any equities which would convert the trans- 
action of February 17th, 1875, into a mortgage, and without any 
notice of the matters and things averred in respondents’ answer, 

and they took same in perfect good faith. 
o4 4th. Tnat these repliants, on the faith of their purchase 

and upon the faith of the failure of either of respondents to 
avail themselves of the option, have dealt with said lands as if they 
were not encumbered, have paid taxes on the same in the sum of 
$2,568.54, and have — large quantities of same to Innocent pur- 
chasers, all of which was well known to said Wallace during all 
these years; yet while knowing same he never asserted any rights or 
made any claim under said option contract, nor did he ever claim 
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that there was any transaction in the nature of a mortgage until 
the 28th day of February, 1882, which was after the original bill 
herein was filed, and he ought therefore to be estopped from making 
any claim now, and his laches should in equity prevent him from 
now seeking to redeem; wherefore these repliants pray as their 
bill originally prayed. 
HAGERMAN, McCRARY & HAGERMAN, 
Solicitors for Repliants. 


(Endorsement :) Johnstone vs. Wallace. Replication to answer — 
John A. Wallace. Filed May 21,1883, as of May 13, 1883, by stip. 
EK. R. Mason, clerk. 


DO And on the 13th day of May, 1883, the defendant, John A. 

Wallace, by Craig, Collier and Craig, his solicitors, filed in 
said cause his cross-bill of complaint against Edward Johnstone 
et al. ; which said cross-bill is in the words and figures following, to 
wit: 


56 In the Circuit Court of the United States in and for the 
Southern District of lowa, Western Division. In Equity. 


EpWARD Jounson, A. L. ConNABLE, and C. F. Davis, Complainants, 
vs. | 


JOHN A. WALLACE and E. R. Forp, Respondents. 


To the hon. judges of the circuit court of the United States for the 
southern district of Iowa, western division: 

John A. Wallace, a citizen of the State of Missouri, brings this 
his cross-bill against Edward Johnston, A. L. Connable, & C. F. 
Davis, each citizens of the State of Lowa, and thereupon this re- 
spondent shows, first having leave of the court and consent of the 

parties complainant to file this cross-bill— 
O7 1. This respondent shows that the original bill filed by 
complainants her-in avers and alleges that complainants are 
the owners, by virtue of certain alleged deeds of conveyance exicuted 
by this respondent and wife to complainants and one Wm. Leigh- 
ton, now deceased, of large tract of land situated in Clay and 
Sioux counties and State of Iowa, which lands are particularly and 
fully described in complainants’ bill, and for such description refer- 
ence is now here made to said bill; that at the date of the execution 
of the said al-eged deeds of conveyance complainants and Wm. 
Leighton executed to one E. R. Ford an alleged agreement or option 
by the terms cf which said E. R. Ford might repurchase said realty 
set out and described at length in complainants’ original bill by 
paying therefor a stipulated sum within sixty days. 
58 2. This respondent shows and alleges that said deeds of 
conveyance and said contract to Ford were and constituted 
one transaction with this this respondent ; that said contract to Ford 
was, before its delivery and before the closing up of said transaction, 
duly assigned to this respondent, and such assignment was well 
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known tocomplainants and Wm. Leighton; that in truth and in fact 
said E. R. Ford has no interest in said transaction, except that he 
acted as agent of this respondent in procuring for him a loan. 

3. That said deed and contract was in truth and in fact executed 
not for the purpose and with the intent on part of complainants 
and Wm. Leighton and this respondent of conveying to complain- 

ants and said Wm. Leighton an absolute title to said realty 
59 therein described, but for the purpose and with the intent on 

the part of all said parties to secure to said Wm. Leighton, 
Edward Johnson, A. L. Connable, and C. F. Davis the repayment 
to them of money borrowed from them at the date of said transac- 
tion, and said deed and contract, in truth and in fact, was given and 
said contract taken by this respondent as constituting to said com- 
plainant- & Wm. Leighton security for money loaned to this re- 
spondent, to wit, the sum of $3,600; all of which facts were well 
known to complainants and Wm. Leighton at the time of said trans- 
action. 

4. That the interest formerly held by Wm. Leighton in said 
security so given is now held by Edward Johnston and C. F. 

Davis. 
60 5. That since the execution of the deed and contract afore- 
said as security aforesaid the said Edward Johnston, C. F. 
Davis, and A. L. Connable have sold la-ge tract of said land and 
received therefor large sums of money and other valuable securi- 
ties, and have conveyed away to innocent purch-ers large tracts of 
said lands, so that this respondent cannot have his equity of redemp- 
tion in said lands so conveyed; that the amount of land so con- 
veyed and the sums of money received by respondent therefor are 
largely in excess of the debt due the complainant- from this respond- 
ent, and largely in excess of the taxes paid by complainant- on said 
land and all legal interest due from this respondent to complain- 
ants. 
61 6. That the debt due to complainants from this respondent 
and all legal interest on same has been fully paid and more 
than paid, and said complainants, upon an accounting, have in their 
hands a large sum of money due tliis respondent, and still hold the 
title to a large portion of said realty which in truth and in fact be- 
longs absolutely to this respondent, free from all claim of complain- 
ants; but that complainants, pretending to be the absolute owners 
of said realty and of the proceeds of so much as has been sold, and 
conspiring together to wrong and defraud this respondent, absolutely 
refuses to account to this respondent for the proceeds of said realty 
so sold, and refuses to apply the proceeds thereof on respondent's 
debt, and refuses to reconvey to. respondent the lands 
62 unsold and still held by them, although often requested so to 
do; but they at all times pretend to be the absolute owners 
of said land and proceeds of land sold, and that this respondent 
has no interest or equity therein, and this respondent charges the 
contrary thereof to be the truth; all of which actings, doings, and 
pretenses of the said complainants are contrary to equity and good 
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conscience, and tend to the manifest wrong, injury, and oppression 
of this respondent in the premises. 

In consideration whereof and forasmuch as respondent is entirely 
remediless in the premises, according to the rules of the common law, 
and can only have relief in equity; to the end, therefore, that com- 

plainants may cometoa justand fairaccount with this respond- 
63 ent and that the amount of this respondent’s debt may be 

determined and adjusted between them; and that complainants 
may render a full, true, and correct account of the portion of said 
lands so sold and the moneys or other valuable things received by 
them therefor, and that such money and property be applied by 
‘hem on this respondent’s debt; and complainants may reconvey to 
nis respondent the land unsold, and that in case he may be found 
still in any manner indebted to to complainants the amount of said 
indebtedness may be adjudged and charged upon the land unsold ; 
and that this respondent may have the right to pay same, which he 

now and at all times stands and has stood ready and willing 
64 to do and offers and proposes todo; and that this respondent 

may have such other and further relief in the premises as the 
nature of his case shall require and to your honors shall seem equi- 
table— 

May it please your honors to grant unto this respondent the writ 
of subpeena of the United States of America, to be directed to the 
said Edward Jolinson, A. L. Connable, and C. F. Davis, command- 
ing them and every of them, at a certain day and under certain pain 
therein to be specified, personally to be and appear before your hon- 
ors in the honorable court, and then and there to answer all and 
singular the premises and to perform and abide such order and de- 

cree therein as your honors shall deem meet and as shall seem 
65 agreeable to equity and good conscience; and your respond- 
ent shall ever pray. 
CRAIG, COLLIER & CRAIG anp 
H. C. NOYES, 
For Respondent, Jno. A. Wallace. 


(Endorsed :) Johnstone vs. Wallace. Cross-bill of John A. Wal- 
lace. Filed May 21, 1883, as of May 13th, 1883, by stipulation. E. 
R. Mason, clerk. 


66 And on the 13th day of May, 1883, the defendants, Edward 

Johnstone et al.,by Hagerman, McCrary and Hagerman, their 
solicitors, filed in said cause their answer to the cross-bill of John 
A. Wallace, which said answer is in the words and figures following, 
to wit: 


—— in 


lm | 


JOHN A. WALLACE VS. EDWARD JOHNSTONE ET AL. 19 


67 In the United States Circuit Court,Southern District of Iowa, 
Central Division, at Des Moines. In Equity. 


EDWARD JOHNSTONE, C. F. Davis, A. L. CoNNABLE 


v8. 
JOHN A. WALLACE & E. R. Forp. 


Answer of Edward Johnstone, C. F. Davis, and A. L. Connable to 
the cross-bill of John A. Wallace. 


i On Cross-Bill. 


These cross-respondents, saving and reserving unto themselves all 
manner of advantage and exception to the manifold insufficiencies 
of the said cross-bill, aver and say: 

Ist. They admit the citizenship of the parties as alleged. 

2nd. They deny each and every allegation of said cross-bill nor 

hereinafter admitted. 
68 ord. That upon February 17th, 1875, the cross-complainant 
was the owner of the lands in controversy and described in 
the original bill, and upon said date he sold and conveyed same to 
these complainants and one William Leighton, each thereby ac- 
quiring an undivided fourth interest in same. 

4th. That afterwards, upon the same day, one E. R. Ford, desiring 
to have an option of purchasing said lands, the grantees agreed 
that should he pay the sum of $5,876.00 within sixty days after 
that date they would convey said property to him. 

5th. That cross-respondents are informed that said Ford after- 

wards assigned said option’ to cross-complainants, but no 
69 such assignment was ever made until after the transactions 
hereinbefore set out. 

6th. That neither said Ford nor cross-complainant nor any one 
for them ever paid or offered to pay any sum to purchase said lands 
within sixty days, and neither ever intimated a desire to purchase 
until the 28th day of February, 1882, after the institution of this 
suit on the original bill, nor did either ever before said last-named 
date offer, agree, or undertake to perform any of the conditions on 
his part in order to purchase. 

7th. That said transactions did not constitute a mortgage, and 
cross-complainant is debarred by his laches from asking any 

relief. 
70 8th. That these cross-respondents, with William Leighton, 
upon February 17th, 1875, took possession of all said lands 
and retained possession thereof until August 5th, 1875. 

9th. That upon said last date, for value, by deeds of warranty 
duly acknowledged and recorded as required by law, said William 
Leighton, together with his wife, conveyed his undivided fourth 
interest in said lands to ©. F. Davis, one of the cross-respond- 
ents, and upon the 6th day of August, 1875, said C. F. Davis, 
together with his wife, by deeds of warranty duly acknowledged 
and recorded as required by law, conveyed, for value, to cross- 

respondent, Edward Johnstone, one-half of the interest in 
71 said lands so purchased from said Leighton. 
10th. That both said Johnstone and said Davis purchased 
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such interest without any notice whatever of any equities which 
would convert the transactions of February 17th, 1875, into a mort- 
gage and without any notice of the of the matters and things averred 
in cross-complainants’ cross-bill, and they took same in perfect good 
faith. 

llth. That ever since the purchase aforesaid cross-respondents 
have had possession of said lands; they have paid taxes on same to 
the amount of $2,568.54, and in good faith, without any knowledge 
of any claim by cross-complainant, cross-respondents have sold 

large portions of said lands, all of which is shown by an 
72 itemized statement thereof, hereto attached, marked Exhibit 
“A,” and made part hereof. 

12th. That, although cross-complainant at all times well knew of 
the facts herein averred, he never made any claim that the trans- 
actions of February 17th, 1875, amounted to a mortgage or that he 
had any interest in said lands until February, 1882, and he ought, 
therefore, to be estopped from claiming the matters prayed for in 

said cross-bill, and his laches should debar him from relief. 

All of which matters and things these cross-respondents stand 
ready to prove, and, having fully answered, ask to be allowed to go 
hence with their costs. 

HAGERMAN, McCRARY & HAGERMAN 


Solicitors for Cross- Respondents. 


73 Disposition of Land Purchased of John A. Wallace and Wife 
Feb. 17th, 1875, by Edward Johnstone, A. L. Connable, & C.F. 


Davis. 
In Clay county Iowa: 


All of sec. 10-94-36, 640 acres, sold Nov. 21, ’81, at 30 .OO per acre. 
N.W.} “ 18-94-36, 160 acres, sold Apr. 30, ’81, at $ $5.00 per acre. 
.+ “ 18-94-36,160 “ “Apr. 30, ’81, “ $5.00 per acre. 
S.W. 4“ 18-94-36,160 “ - oe. 23. 80, “ $5.00 " 

N. E.} “ 18-94-36,144 “ not yet sold. 

W.4 “ 8-94-37,320 “ sold Apr. 30, ’81, at $7.00 per acre. 
- 13-94-37, 3 a0 =U Oct. 6, ’80, “ $6.00 ” 

g 


:* 
ad 


S.E.} “ 13-94-37,160 “ “ June30. 81." $450 * 
N.E.4 “ 17-94-37,160 “ “ March 80,81," $7.00 “ 


S.E.} “ 17-94-37,160 “ * Ape. 30,°31,“* $700 “ 
S.W.} “ 35-94-37, 160 { 80 acres, sold March 7, ’80, at $5 per acre. 
acres. \ 80 acres “ May 7,’80,at $4.00 “ 
In Sioux county: 
All of sec. 36-94-44, not yet sold. 


Exhibit “A” to answer to cross-bill. 


(Endorsed :) Johnstone e¢ al. vs. Wallace et al. Answer to cross- 
bill. John A. Wallace. Filed May 21, 1883, as of May 13, 1888, 
by stipulation. E. R. Mason, clerk. 


/ 
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74 And on the 16th day of May, 1883, the cross-complainant, 


John A. Wallace, by Craig, Collier and Craig, his solicitors, 
filed in said cause his replication to the answer to cross-bill ; which 
said replication is in the words and figures following, to wit: 


75 In the Circuit Court of the United States for the Southern 
District of Lowa, Middle Division. In Equity. 


EDWARD JOHNSTONE et al., Plaintiffs, 
U8. 


JoHN A. Watiace and E. R. Forp, Respondents. 


The replication of John A. Wallace to the answer of plaintiffs to his 
cross-bill. 


This repliant, saving and reserving to himself all and all manner 
of advantage of exception to the manifold insufficiencies of the 
answer of complainants to his cross-bill, for replication thereunto, 
saith that he will aver and prove his said cross-bill to be true, certain, 
and sufficient in the law to be answered unto, and that the answer 
thereto by plaintiffs is uncertain, untrue, and insufficient in the law 
to be replied unto by this repliant, save and except that this repliant 

doth admit that the statement of lands sold and taxes paid 
76 and the dates and amounts of receipts for said sales, with the 
taxes paid on said lands in complainants’ bill described, is 
true and correct, without that, that there is any other matter or 
thing in the said complainants’ answer contained material or effec- 
tual for this repliant to reply unto and not herein and hereby well 
and sufficiently replied unto, confessed and avoided, traversed or 
denied, is true; all which matters and things, save and except as 
aforesaid, this repliant is ready to aver and prove as this court shall 
award; and prays as in his original cross-bill he hath prayed. 
CRAIG, COLLIER & CRAIG & 
H.C. NOYES, 
Alty’s for John A. Wallace. 


(Endorsed :) Johnstone vs. Wallace. Replication to answer to 
eross-bill. Filed May 16,1883. E. R. Mason, clerk. 


77 And on the 16th day of May, 1885, the complainants, by 

their solicitors, filed in said cause a motion to strike — por- 
tions of the testimony; which said motion is in the words and 
figures following, to wit: 
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78 Motion. 


In the Circuit Court of the United States, Southern District of Iowa, 
Central Division. In Equity. 


EpWARD JOHNSTONE, C. F. Davis, and A. L. 


a * 
J)ONNABLE ee ; 
‘ — » Original Bill. 
v8. : 
JOHN A. WALLACE and E. R. Forp. i 
JoHn A. WALLACE ) | 
vs. Cross-Bill. 
EDWARD JOHNSTONE et al. 


Now come Edward Johnstone, C. F. Davis, and A. L. Connable, 
complainants in the original bill and respondents in the cross-bill, 
and move the court to strike out the following portions of the testi- 
mony: 

1. So much of the testimony of E. R. Ford as details conversa- 
tions with William Leighton when complainants were not present, 

and so much of the testimony of this witness as details con- 
79 versations with John A. Wallace, because same is incom- 
petent, irrelevant, and immaterial, hearsay, and relates to 
business transactions and communications with William Leighton, 
who is now deceased, and is not binding on complainants. y% 

2. So much of the testimony of William Ballinger as relates to 
conversations with E. R. Ford and John’ A. Wallace when com- 
plainants were not present, as incompetent, irrelevant, and imma- 
terial, as hearsay, & as detailing a communication from client to 
attorney. | 


- 


Aliso so much of the testimony of said Ballinger as attempts to 
give conversations with or statements by Wm. Leighton as incom- 
petent, irrelevant, immaterial, hearsay, & not binding on complain- 
ants. 

3. So much of the testimony of John A. Wallace as de- 
80 tails conversation with E. R. Ford and Wm. Ballinger, as in- 
competent & irrelevant, immaterial, and as hearsay. 

Also so much of the testimony of said Wallace as attempts to 
detail conversations with William Leighton, as incompetent, imma- 
terial, irrelevant, immaterial, as hearsay & not binding on com- 
plainants, & because it purports to be a personal communication 
with said Leighton, now deceased, by a party to this action. / 

HAGERMAN, McCRARY & HAGERMAN, 


Solicitors for Complainants & Cross- Respondents. 


(Endorsed :)°1926. Johnstone vs. Wallace et al. Motion to strike 
— testimony. Filed May 16,1883. KE. R. Mason, clerk. 


81 And on the 21 day of May, 1883, a stipulation as to filing 
papers was filed in said cause; which said stipulation is in 
the words and figures following, to wit: 


= 
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8? Stipulation. 


In the Cireuit Court of the United States for the Southern District 
of lowa, Western Division, at DesMoines. 


EDWARD JOHNSON et al. 
iS. 


Joun A. Waairtace and E. R. Forp, Respondents. 


It is stipulated that the cross-bill hereto attached may be consid- 
ered by the court at the hearing as if filed by the clerk, and on pre- 
sentation to him may be marked filed as of this date, May 13th, 1883, 
and in like manner the answer and replication thereto and the re- 
plication on original case; that complainants waive the issuance of 
process on said cross-bill and now hereby enter their appearance 
thereto, and that the cause shall be submitted and heard upon the 
issues made in the original bill, answer, and replication & this cross- 
bill and answer thereto, and that the evidence of —— may be taken 
at once by respondent upon the allegations of said cross-bill and 
used on trial. 

HAGERMAN, McCRARY & 
HAGERMAN, 
For Complainants. 
CRAIG, COLLIER & CRAIG, 
For Respondents. 


83 (Endorsed :) Johnstone vs. Wallace. Stipulation as to filing 


papers. Filed May 21, 1883. I. R. Mason, clerk. 


84 And on the 16th day of May, 1883, it being of the May 

term, 1883, of said court, in the record of the proceedings 
thereof is an entry of final decree in said cause; which said decree 
is in the words and figures following, to wit: 


85 Decree. 


United States Circuit Court, Southern District of Iowa, Central Di- 
vision. May Term, 1883. 


EDWARD JOHNSTONE, A. L. CoNNABLE, and 


C. F. Davis L = . na 

" iq. No. 1926. 
vs. : 
JoHn A. WALLACE and E. R. Forp. 
JouHn A. WALLACE, Cross-Complainant, ) 
at 
Us. 


— cesta Oe ata Cross-Bill. 
EDWARD JOHNSTONE, A. L. CONNABLE, and | 


C. F. Davis, Defendants. 
WEDNESDAY, May 16, 1883. 
This cause came on to be heard at this time; and thereupon, upon 
consideration thereof, it was ordered, adjudged, and decreed as fol- 
lows, viz: 
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Ist. That on the 17th day of February, 1875, the said John A. 
Wallace was the owner in fee simple of the following-described real 
estate, lying and being in the State of Iowa, to wit: Section thirty- 
six (36), township ninety -four (94), range forty-four (44), containing 
640 acres, in the county of Sioux, and also section ten (10), township 
ninety four (94), range thirty-six (36), containing 640 acres; section 

eighteen (18), township ninety-four (94), range thirty-six (36), 
86 containing 624 acres; west half of section eight (8), township 94, 

range 37, cont uining 320 acres ; north half and southeast quar- 
ter section 13, township 94, range 37, containing 450 acres, and the 
east half of section seventeen, township 94, range 37, cont uning 3 320 
acres, and southwest one-fourth section thirty-five, township ninety- 
four, range 37, containing 160 acres, all in the county of Clay; and 
on said day the said W allace and his wife duly conveyed said lands, 
for a valuable consideration, by two deeds of general warranty, one 
for the lands in Clay county and the other for the land in Sioux 
county, to Edward Johnstone, A. L. Connable, and C. F. Davis and 
one William L eighton, one of which deeds was duly filed for record 
in the records of deeds of Sioux county on the 12th day of March, 
1875, and recorded in Deed Book G, at page 59, and the other duly 
filed for record in records of deeds in Clay county on the 26th day 
of February, 1875, and recorded in Deed Book I, at page 191; and 
thereby the said grantees became the owners in fee simple of said 
lands, each owning an undivided fourth interest therein. 

2nd. That on Aug ust 5th, 1875, the said Wm. Leighton conveyed 
his undivided one-fourth interest in said lands to the said C. F. Davis 

by two deeds duly executed and delivered and recorded, one 
87 for the above lands in Clay county, recorded in Book I, page 
336, of Deed Records of ¢ ‘lay county, and the one for the above 
lands in Sioux county recorded in Book G, page 248, of Sioux county. 
ord. That on August 6th, 1875, the said C. F. Davis conveyed an 
undivided one-half of the undivided one-fourth of the said lands ac- 
quired by him from said Leighton to the said Johnstone by two 
deeds duly executed and acknowledged and duly recorded, the one 
for the above lands in Clay county in Book I, page 356, of Deed Rec- 
ords of Clay county, and the one for the above lands in Sioux county 
recorded in Book G, page 285, of Deed Records of Sioux county. 
4th. That after the said conveyance by Leighton to Davis and 
from Davis to Johnstone the said lands were owned in fee simple by 
the said Johnstone, Davis, and Connable, the said Johnstone owning 
an undivided three-eighths thereof and the said Davis an undi- 
vided three-cighths thereof and the said Connable an undivided 
one-fourth thereof. 

5th. That on the 17th day of February, 1875, the said Johnstone, 
Davis, Connable, and Leighton, as parties of the first part, executed 
and acknowledged and delivered to the said I. R. Ford, as party of 

the second part, their certain contract in writing, whereby, 
88 for a valuable consideration, they contracted and agreed to 
give the said E. R. Ford or his assigns the option of purchas- 
ing said lands for sixty days thereafter, provided within said sixty 
days the said Ford or his assigns should deposit or cause to be de- 
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posited in the Keokuk Savings Bank of Keokuk, Iowa, the sum of 
$5,876.00, or pay them said amount in said city of Keokuk within 
sixty days; which option contract was subsequently assigned by 
suid Ford to said Wallace and thereafter recorded in the Records of 
Deeds of Clay county on the 4th day of June, 1875, in Book I, page 
277, and in Sioux county in Book —, page —. 

6th. That neither the said Ford nor the said Wallace, nor any one 
for them, paid or offeréd to pay said money within the sixty days 
provided in said contract or at any time before the commencement 
of this suit. 

7th. That by reason of the failure of said Ford and the said 
Wallace to pay said money, as provided in said contract, within the 
time therein prescribed all of their right, title, or interest, or those 
claiming under them, in said contract or in said lands became and 
were and are forfeited and should be and are held for naught, and 

the said contract is hereby cancelled and annulled. 
89 Sth. That the said Johnstone, Davis, and Connable, and 

those claiming under them, are the owners of the said lands, 
and neither the said Ford nor the said Wallace have any interest 
therein, and the title to the said lands is hereby quieted in the said 
Jolinstone, Davis, and Connable, and those claiming under them, 
forever, as against the claim of the said Ford or the said Wallace, or 
any one claiming under them, by and through said option con- 
tract. 

9th. That the cross-bill of said Wallace be dismissed, and that he 
be ordered to pay all the costs of this suit, taxed at —— dollars, and 
that execution may issue therefor. 

‘To which rulings, findings, judgment, and decree defendant and 
cross-complainant, John A. Wallace, duly excepted at the time and 
filed his petition praying the allowance of an appeal of this cause 
to the Supreme Court of the United States; and, upon consideration 
of said petition, the said John A. Wallace is duly allowed an appeal 
of this cause, and the supersedeas bond required of him is hereby 
fixed at five hundred dollars. 

(Signed) GEO. W. McCRARY, 

| Cireut Judge. 


90) And on the 16th day of July, 1883, an appeal bond was 
filed in said cause; which said appeal bond is in the words 
and figures following, to wit: 


9] Appeal Bond. 
The Circuit Court of the United States for the Southern District, 
Kastern Division, of lowa. 


EpWARD JOHNSTONE, C. F. Davis, A. L. CONNABLE 
Us, 


JOHN A. WALLACE & ForD. 


Know all men by these presents that we, John A. Wallace, —— 
,are held and firmly bound unto Edward Jolnstone,C. I. Davis, 


4—94 
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and A. L. Connable, of the city of Keokuk, Lee county, Iowa. in the 
sum of five hundred (SVQ) dollars, to be paid to the said Edward 
Johnstone, C. F. Davis, and A. L. Connable, their executors and ad- 
ministrators. 
To which payment, well and truly to be made, we bind ourselves 
and each of us jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 


92 Sealed with ourseals. Dated this 18th day of June, A. D. 
1883. : 


Whereas the above John A. Wallace has prosecuted an appeal to 
the Supreme Court of the United States to reverse a judgement and 
decree rendered in the above-entitled action by the circuit court of 
the United States for the southern district of lowa, eastern division: 

Now, therefore, the condition of this obligation is such that if the 
above-named John A. Wallace shall prosecute his said appeal to 
effect and answer all costs and damages if he shall fail to make 
good his plea, then this obligation shall be void; otherwise to re- 
main in full force and virtue. 

JOHN A. WALLACE. 
AUGUSTUS NEWMAN 
Approved : 
GEO. W. McCRARY, 
Circuit Judge. 


93 The Circuit Court of the United States for the Southern 
District, Eastern Division, of Iowa. 


EDWARD JOHNSTONE, C. F. Davis, A. L. CoNNABLE 
VS. 
JOHN A. WALLACE & Forp. 


Augustus Newman, being duly sworn, upon oath says that he is 
the owner of the following-described real estate situated in the State 
of Iowa, to wit, the southeast quarter and the east half of south- 
west quarter of section six, township eighty-eight, range thirty-three, 
Calhoun county, lowa, and other real estate situated in same county ; 
that said real estate is worth over twelve hundred dollars. 

Appliant further says that he is worth over twenty-five thousand 
dollars above all his debts and liabilities. 

AUGUSTUS NEWMAN. 


94 Subscribed and sworn to before me this 18th day of June, 
A. D. 1883. 
[ Notarial Seal, Henry Noyes, Cook County, IIls.] 
HENRY C. NOYES, 
Notary Public. 

(Endorsed :) Edward Johnstone, C. F. Davis, A. L. Connable vs 
John A. Wallace & Ford. Appeal bond. Filed July 16,1883. Ed. 
R. Mason, clerk. 
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95 And the complainants, to sustain the issues in their behalf, 
introduced upon the hearing in said cause the following tes- 
timony, to wit: 


96 In the Circuit Court of the United States in — for the — Dis- 
trict of lowa, Central Division, at Des Moines. 


EDWARD JOHNSTONE ef al. vs. Jonn A. WALLACE: et all. 


Appearances: For complainants, Messrs. Hagerman, McCreary & 
Hagerman ; for responderits, Messrs. Craig, Collier and Craig and 
Henry C. Noyes. 


Unirep States Crrcurr Court CHAMBERS, 
KEOKUK, lowa, August 23, 1883. 


In pursuance of the stipulations attached to the depositions of E. 
R. Ford and others heretofore in this case taken on the part of de- 
fendant, John A. Wallace, came before me, Fred. P. Barnett, a notary 

publie in and for the county of Lee, in the State of Iowa, Ed- 
97 ward Johnstone, C. F. Davis, C. P. Birge, and A. L. Connable, 
who, being duly sworn and examined, deposed as follows: 


Depositions on the Part of Complainants. 


EDWARD JOHNSTONE, called-on part of complainants, having been 
duly sworn, deposes as follows: 


Direct examination by Mr. HAGERMAN: 


1. What is your name, age, place of residence, and occupation ? 

A. Edward Johnstone; age, 67—66 or 67—67 I will say; I am at 
present cashier of the Keokuk Savings Bank, and reside at Keokuk. 

2. How long have you lived in Keokuk ? 

A. Well, 1 have lived here 14 or 15 years, but in the county some- 
thing over forty years. 

3. Are you one of the complainants in this case? 

A. Yes, sir; I am. 

4. Where were you living in the month of February, 1875 ? 

A. In the city of Keokuk. 
98 5. Where was your co-complainants, Al. Connable and C., 
F. Davis, living at that time? 

A. Residing in this city—in the city of Keokuk. 

6. Do you know the defendants, John A. Wallace and E. R. 
Ford? 

A. I do. 

7. Where were they living in February, 1875? 

A. I don’t know, except from information. I understood that they 
were living in the city of St. Louis, Mo. 

8. Did you and your co-complainants and one William Leighton 
purchase the lands described in the petition in this case from the 
defendant, John A. Wallace? 
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Objected to as incompetent—asking for a conclusion of the wit- 
ness. 


A. We did. 

9. State all the facts and circumstances under which such pur- 

chase was made. State fully. 
A. I will endeavor to state it as briefly as I can. In the 
99 early spring of 1875, Col. Wm. Leighton, who is now dead, 
told me that he knew of a considerable body of lands in North- 
western Iowa that could be purchased at a low figure, and inquired 
if I would join him and others in making such purchase. I an- 
swered that I would, provided that the title was all right and the 
price satisfactory. In February, 1875, John A. Wallace and Dr. E. 
R. Ford, the defendants in this case, came to Keokuk, and I learned 
from them that they were the persons that had those lands for sale. 
Ford came here not as the owner of the land, but as an agent or for 
the purpose of assisting Wallace in making thesale. Wallace claimed 
to be the owner of the land. Mr. Waliace told us that he was very 
hard up for money; that he would sell the lands very cheap, 
100 and could afford to do so, because he had bought them very 
cheap. He said that he had bought them—paid for them— 
in Missouri. I don’t know whether he called it war warrants or war 
script which at that time could be purchased in St. Louis, Mo., for 
about five cents on the dollar. If it were not digressing, I could say 
that, acting on this information, Mr. C. F. Davis authorized Dr. Ford 
to purchase some of this scrip, and that he bought $40,000 worth at 
that price—for five cents on the dollar—for several parties here, 
among which I took $4,000 myself, for which I paid $200, and I 
have never been able to dispose of it myself since at any price. Mr. 
Wallace, I think, had within a satchel which he carried in his 
hand when he came to the Keokuk Savings Bank—I think he 
101 had with him the deeds to these lands, and also the abstracts 
of title; and Mr. Leighton, who was familiar with the lands 
in the northwestern part of Iowa, being a large owener of lands 
there himself and having the leisure to do it, went with Mr. Wal- 
lace to Major Collins’ office, or his own office (they were officing 
together), for the purpose of examining these abstracts and these 
deeds. There were several. I think Mr. Wallace and Ford were 
here several days. I don’t remember how long they were here, and 
finally we concluded to purchase these lands at about $1.50 an acre 
—the land in Clay county and the lands in Sioux county. I hesi- 
tated about making the purchase so far as I was concerned 
102. myself. I had heard some rumors about Mr. Wallace that 
were not favorable to him, and I did not care really about 
making a purchase from him, but Dr. Ford, who had some reputa- 
tion here and was respected hére, seemed to be anxious to get an 
option on these lands, and offered to take an option to repurchase 
the lands from us again, provided we gave him sixty days’ time. 
He agreed to pay, I think, $5,876 in the Keokuk Savings Bank here, 
and that offer had more effect upon me than anything else, and 
determined me to make the purchase, because I had confidence in 
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the doctor’s judgment. We met in the Keokuk Savings Bank. 
There was Mr. Davis, Mr. Connable, John A. Wallace, Dr. Ford, and 
myself, and we consummated the arrangements there. He 
103 delivered to us the deeds—there were two deeds—one for the 
lands in Clay county and one for the lands in Sioux county, 
and a power of attorney from his wife. Those are the papers, and 
we delivered to Dr. Ford an option paper, which has been filed in 
this case, and at the same time we gave to Mr. Wallace another 
paper. It seems that there was something defective in the deed 
from D. W. Kilbourne to Mr. Wallace, and it was uncertain whether 
the taxes were paid in these counties on the lands, and we withheld. 
We paid him $3,500 in cash, and withheld $1,376 until the deed 
from Kilbourne was corrected, and until we ascertained that the 
taxes were all paid in these counties. After the deed was 
104 corrected, and after we ascertained that the taxes were paid, 
the amount of $1,376, after deducting the expenses of record- 
ing some deeds which Mr. Wallace had not receorded—the deed from 
Palmer to him and the deed from Kilbourne to him—and also, I 
think, the power of attorney—after deducting those expenses, the 
balance of the $1,376 was paid over to Mr. Ballinger in three sep- 
erate payments, Mr. Ballinger signing himself as attorney for Mr. 
Wallace. The amounts were paid as follows: Mav 10th, 1875, $800; 
May 27th, 1875, $107; and then the balance of $459.44, paid June 
Ath, 1875. | 
10. I will ask you to state at this point in your testimony when 
and where the final agreement was made which preceeded the exe- 
cution of the papers ? 
105 A. Well, my best recollection is that we came to the final 
agreement in the Keokuk Savings Bank. 
11. And who were present at that time? 
A. All the parties—Wallace, Leighton, Ford, Connable, Davis, 
and myself. There were no other persons present. 


Complainants here offer in evidence, in connection with the testi- 
mony of this witness, the following original papers, to be copied by 
the notary and the copies to be made part hereof and marked as 
follows: Exhibit 1, deed of Wallace and wife to Johnstone and 
others, for lands in Sioux county; Exhibit 2, deed from the same 
parties to the same parties for lands in Clay county, lowa; Ex- 

hibit 3, power of attorney from Mrs. Wallace to John A. 
106 Wallace; Exhibit 4, letter of Leighton, Davis, Johnstone, 

and Connable to John A. Wallace, stating agreement, with 
the receipts on the back thereof. | 


I probably ought to say that this attachment here to the Exhibit 
4, by way of explanation, was not made at the time that this paper, 
Exhibit 4, was made, but it was made at the time of the final ac- 
counting by Leighton, showing the balance that was due. The 
date of the final accounting is there, June 4th, 1875. It was then 
paid over to Mr. Ballinger, the amount was. 

12. In whose handwriting is Exhibit 4? 
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A. All except the signature is in the handwriting of Col. 
Leighton. 

13. That is, you mean the body of the letter is in the handwrit- 

ing of Col. Léighton ? 
107 A. Yes, sir; the receipts on the back of it are in three dif- 
ferent handwritings signed all by Mr. Ballinger, as attorney 
for Wallace. 

14. Now, you may proceed with your statement. 

A. I believe I have stated that the option was delivered at the 
time to Dr. Ford. I would desire to say in that connection that I 
don’t think my best recollection is that the paper was not acknowl- 
edged at the time that it was signed, but that subsequently the 
notary, Wm. Ballinger, came into the bank and inquired of us, 
without taking the paper into our hands, whether it was all right, 
and we said, Yes; and I supposed he wrote out the certificates of 
acknowledgement afterwards.. Upon the purchase of these lands 

we went into the possession of them and we paid taxes on 
108 them and sold a portion of them, and I never heard anything 
of any claim of Mr. Wallace of this being a loan until I saw 
it set up in his answer in this case. I want to further state in this 
case that in December, I think it was, in 1881, our agent for the lands 
in Clay county wrote me that this option contract was of record 
there and that it might have some effect on the sale of the land— 
might be considered as a cloud upon the title; and also that this 
option contract had been assigned—the record showed that it had 
been assigned—to Wallace. According to my best recollection, that 
is the first I ever heard of this assignment of the option contract to 
Wallace. 
Defendant here objects and moves to strike out the state- 
109 ment of the witness as to the contents of letters from plain- 
tiff’s agent in regard to the assignment, because the same is 
not the best evidence and because it is immaterial, incompetent, and 
irrelevant. 

I was very much surprised at the information, and submit- 
ted the matter to Hagerman, McCrary & Hagerman, and upon ex- 
amination they informed me that the paper had no legal effect 
whatever; but for fear that it might interfere with the sale of the 
lands and might prove a cloud upon the title and would be rather 
inexpensive, we thought it would be better to commence a proceed- 
ing to quiet title. Acting upon that advice, we commenced the 

present proceeding, and the parties, the defendants, being non- 
110 residents, notice — given by publication in the newspapers, 

and the answer of Wallace was filed. That was the first that I 
ve ever heard of his claim that this was a loan which was made 
to him. 


Counsel for defendants objects to that part of the above answer, 
and moves to strike out the same, which gives the communications 
between the attorney and client as hearsay and incompetent. 


15. I will ask you to state whether or not you or your co-com- 
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plainants or Mr. Leighton ever had any conversation with Mr. Wal- 
lace, preceding or at the time of the execution of these papers, in 
reference to making him a loan upon these lands? 
A. I can say for myself that I talked of Mr. Wallace and 
111 Dr. Ford several times on the subject, as they were here two 
or three days, but | never heard from Dr. Ford or Mr. Wal- 
lace that he wanted a loan; there was never such a thing as a loan 
intimated. I never heard anything from them except that they 
wanted to sell the lands. Wallace wanted to sell the lands and get 
money for them because he needed it badly. The subject of loan 
was never intimated. 

16. Did you ever hear Mr. Leighton say anything on the subject ? 

A. Never. I talked frequently to Mr. Leighton and Mr. Davis 
and Mr. Connable, and I never heard a word said that would in- 
timate that a loan was desired by Mr. Wallace; it was all with ref- 

erence to the purchase of these lands. 
112 17. Please state, in a general way, what you and Mr. Leigh- 
ton and Mr. Davis and Mr. Connable knew about the lands in 
Northern lowa, in and about the counties in which these lands in 
controversy are, prior to or at the time that you made the purchase 
of Wallace. 

A. I knew something about the lands there because I had pur- 
chased in connection with others. Judge Love and Mr. Davis and 
I purchased through the agency of John Elliott a very large body 
of — up there—I forget how many thousand acres—and Judge 
Love and | bought some lands in Kossuth county, and Mr. Davis 

and I bought some land, I can’t say how many acres; but I 
113 was pretty well acquainted with the subject of these lands—the 

Des Moines Valley railroad lands they were called—and I 
know that Mr. Leighton was very largely interested, being a large 
holder of land himself up there which he had received from the 
railroad company, and seemed to be very well acquainted with the 
lands in that region. I don’t know about Mr. Davis and Mr. 
Connable. 

18. Were these lands that Wallace had part of the Des Moines 
river lands? 

A. Yes, sir; not the Des Moines river lands, either. I think they 
were lands that were deeded to the Des Moines Valley Railroad 
Company. Des Moines river lands were in a different country. 
We bought about 2,554 acres of land in Clay county from Mr. Wal- 

lace and 640 acres in Sioux county. The lands in Clay 
114 county were about—I think there were about 1,000 acres of 

them that were never sold, and we never had an offer for 
them. They were, some of them, very broken lands and still re- 
main unsold, and the land in Sioux county remains unsold also. 
I don’t know whether I might add the prices paid for land. We 
paid about $1.50 an acre for it. I think the whole amount makes 
a little over $1.50 an acre. We had agreed upon a round sum— 
$4,876—for 3,194 acres. Mr. Davis and I and others purchased 
from John D. Crafton, in March, 1875, 2,880 acres of land in the 
counties of Buena Vista, Clay, and Dickinson for $1.50 an acre—some 
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of the lands adjoining these lands which Wallace sold us— 
115 and 1 think, asa whole, that the lands we bought from Craf- 
ton were better than the lands we bought from Wallace. 

19. Please state what relations the associated purchasers of this 
land sustained to the Keokuk Savings Bank at the time that you 
made the purchase. 

A. Mr. Connable and Mr. Davis and myself were all interested in 
the bank, but Mr. Leighton never had any connection with it in 
any way, except as an occasional borrower of money. 

Here counsel for defendants moves to strike out the question and 
answer as incompetent, irrelevant, and immaterial. 


I might add to that that, so far as I was personally concerned, I 
never was a money-lender, and I know that Mr. Leighton 

116 never loaned any money. Mr. Leighton was always a bor- 
rower of money. He was a great buyer and seller of real 
estate, but a man that never loaned any money; never had any. 
Mr. Davis and Mr. Connable will be here to answer for themselves. 

Here counsel for defendants moves to strike out the answer of 
this witness as to the habits of himself and Mr. Leighton as incom- 
petent, irrelevant, and immaterial, having no bearing upon this 
transaction. 

20. Did the Keokuk Savings Bank as a bank have anything to 
do with this purchase from Wallace? 

A. The only thing that the savings bank had to do with it was 
to lend the money to Mr. Connable, Davis, myself, and Leighton. 

We paid Mr. Wallace $3,500 in cash and we borrowed the 
117 money from the bank and executed our note, signed by our- 

selves individually, for the money. The bank itself as a cor- 
poration had nothing to do with the purchase, but loaned the 
money to the purchasers as to any other persons making good 
paper. 

21. I will ask you to state whether or not you and* those associ- 
ated with you in the purchase of this land, so far as you know, 
would have loaned money on this Jand at that time or loaned money 
on that kind of security. 

Counsel for defendants here objects to the question as hypotheti- 
cal and incompetent, irrelevant and immaterial. 


22. I will ask you to state whether or not there was any agree- 
ments other than those expressed in the four exhibits which 
118 you have introduced and in the paper called the option paper 
introduced by the defendan-, John A. Wallace, between you 

and Mr. Wallace with reference to these lands. 

A. At the time of the consummation of this purchase the only 
papers that ever passed between the two parties were the two deeds 
made by Wallace to us, one for the lands in Clay county and the 
other for the lands in Sioux county, accompanied by the power of 
attorney of his wife, the option papers which were handed to Dr. 
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Ford, and the paper which was handed to Mr. Wallace in regard to 
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the defective deed of Kilbourne and the unpaid taxes. Those were 

the only papers that were passed and contained the whole of the 
arrangement that we had with Mr. Wallace for the purchase 

119 ~— of these lands, and there was — other arrangement, oral or 
otherwise, ever made. 

23. What became of Mr. Leighton’s interest in these lands? 

A. Mr. Leighton, I think, in August, 1875, sold his interest in the 
lands to Mr. Davis, who subsequently sold one-half of that interest 
tome. Mr. Davis has the deed, I believe. Mr. Davis has the deed 
tohim. I have the deed from Mr. Davis to me. 

24. You had better introduce those deeds to you. 

A. Here they are. 

Here counsel for complainants offers in evidence the following 
deeds, copies of which are to be made by the notary and attached 
as exhibits, as follows: Exhibit 5, deed from Wm. Leighton and 

wife to U. F. Davis for lands in Sioux county; Exhibit. 6, 
120 from the same parties to the same parties for lands in Clay 

county ; Exhibit 7, from Davis and wife to Edward Johnstone, 
an undivided one-eighth of the lands in Sioux county ; Exhibit 8, 
same parties to same party for an undivided one-eighth of the lands 
in Clay county. 


25. I see in these deeds conveying the lands in Clay county there 
are other lands described than those in the deed of Wallace to your- 
self and others. Just briefly explain that. 

A. Well, the same parties purchased other lands in Clay county 
from John D. Crafton. Mr. Leighton owned the one-fourth of that, 
and his deed to Davis covers the lands he purchased from Crafton 
as well as the lands purchased from Wallace. 

26. State whether or not Ford or Wallace or any one for 
121 them ever paid or offered to pay the amount specified in the 
option contract within the time therein specified. 

A. They never did. I may add, too, in that connection that from 
the date of the purchase until I saw Wallace’s answer in this case, 
I never saw Wallace and never heard from him on the subject. I 
saw Dy. Ford several times every year since the transaction, and he 
never referred to the subject. 

27. State what was the relation between you, Mr. Leighton, Mr. 
Davis, and Mr. Connable, with reference to this land transaction, as 
to any existing agency between you. 

A. Mr. Davis and myself had been connected in some purchases 

of lands prior to that time, and Mr. Connable and Mr. Leigh- 
122 =ton and Mr. Davis and myself were connected in one other 

purchase, the purchase from Crafton ; and beyond that, why 
I never had any connection with either of the gentlemen. The truth 
is, we acted—at least I did—for myself. | had no association or con- 
nection with those gentlemen about buying lands or anything else, 
except in these particular instances, and in those I acted for myself, 
and authorized no man to loan any money for me or purchase any 
lands for me. I did that myself. Nobody had any authority to do 
anything of that kind for me. 
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28. Had Mr. Leighton any authority to take a contract of purchase 
or contract of loan for you? 
123 A. None in the world. 


Cross-examination by Mr. CoLLiger: 


29. How long before the transaction between yourself and Ford 
and Wallace did you hear tbat these lands might be purchased ? 

A. I think it was probably—I can’t speak certainly—but probably 
a month or two. It was some time in the early spring, as I said, of 
1870. 

30. Who did you hear it from ? 

A. I heard it from Col. Leighton. 

31. Did he tell vou at that time who had the title? 

A. I don’t remember that he did; I don’t think he did. 

32. Where was the first conversation that you had in regard to 

these lands,at or about the transaction, and who were present ? 

124 A. Well, I think the first conversation I had was in the 

Keokuk Savings Bank, and J think the first conversation I 

had was with Dr. Ford. Dr. Ford seemed to be the active agent in 
making the negotiations to it. 

33. Did you ever have any conversation whatever with Wallace 
about this option that was given in the transaction ? 

A. Never. | 

34. Did Wallace see the paper prior to its delivery? 

A. That I don’t know. Well, the option was given; was de- 
livered at the time of the delivery of these deeds; given to Dr. Ford. 
He was there and Mr. Wallace saw it then. 

35. Mr. Wallace was present when it was given ? 

A. Mr. Wallace was present, because the parties were all 
125 present when these deeds were delivered and these different 
papers were delivered. 

36. Do you recollect who wrote that option paper? 

A. No; I do not; it was acknowledged—it was subsequently ac- 
knowledged before Mr. Ballinger, I think. My recollection is that it 
was probably written by Mr. Leighton, who had drawn up the other 
papers. 

37. At the time that you took the title it came direct from Wal- 
lace? 

A. It came from Wallace. 

38. Did Mr. Ford, in his conversations with you, claim that he 
individually desired this option ? 

A. That is what I understood. I never knew that Mr. Wallace 

wanted an option. I don’t think that I would have made the 
126 purchase if an option had been given to Wallace just for fear 
of some future complication. 

39. The option was to Mr. Ford and his assigns? 

A. Of course. 

40. Didn’t you know that that paper was assigned to Wallace 
before ever the transaction was consummated ? 


A. I did not. 
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41. And that Wallace held it at the time that the papers were 
actually exchanged ? | 

A. I had no recollection of knowing anything about that assign- 
ment until I heard from our agent in Clay county, Mr. Hoskins. 

42. Ilow long after that did vou purchase lands from Crafton ? 

A. I think it was in March, 1875. 

43. When you,purchased Mr. Leighton’s interest, in August 
127. ~=of that year, you gave him three dollars an acre for his in- 
terest ? 

A. I don’t know what it was. I suppose the consideration in the 
deeds shows the correct amount. 

44. ‘These lands that you purchase- from Crafton were lands of the 
same character? 

A. They were of the same kind and belonged to the same pur- 
chase. 

45. And when the lands were purchased from Crafton you gave 
him an option also, did you not? 

A. I gave Dr. Ford an option. 

46. And afterwards Mr. Crafton held that option, did he not? 

A. I don’t know anything about that; the option was delivered 
by Dr. Ford. 

47. And how much did you pay for that? 

A. Nothing. Dr. Ford in his testimony—I will explain. We 

didn’t pay anything; that is the answer; but I will explain 
128 that the option was given to Dr. Ford and the cancellation 
was made by Dr. Ford. Crafton had nothing to do with it. 

48. There was no money paid either to Ford or Crafton for the 
cancellation ? 

A. No, sir; but what I was going to say was we withheld about, 
I think it was, $1,329 in the Crafton purchase until we found certain 
taxes were paid, and advanced so much on the deeds, and when we 
found that it was all right, then we paid the $1,529 to Mr. Crafton. 

49. And at that time was the option surrendered ? 

A. The option was surrendered on that very day. I have got his 

receipts here and the cancellation of the option. 
129 50. You say there was no money paid, either directly or 
indirectly, for the cancellation of that option either to Ford 
or to Crafton ? 

A. Not to my recollection, sir. I have no recollection of any 
money ever being paid. 

51. Was there any conversation in regard to this option had be- 
tween the parties in the Keokuk Savings Bank at the time of the 
closing of the transaction or at any other time—that is, in a general 
way? 

A. I take it for granted, although I couldn’t state positively, that 
there was some conversation, because Dr. Ford expressed a desire 
to have the option of repurchasing the lands again, but at what time 
that particular conversation took place I don’t know, but there was 

some conversation. 
130 52. You don’t recollect when the conversation took place? 
A. No, sir. 
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53. Or whether Wallace was present ? 

A. I don’t know whether he was present or not; very likely he 
may have been present. 

54. Do you recollect anything about Wallace’s participating in 
any such conversation ? 

A. No, sir; so far as that was concerned, Dr. Ford seemed to de- 
sire an opportunity to purchase these lands, and seemed to think 
that the purchase was a good one, and therefore would like to have 
the option of repurchasing. 

55. You knew that there was not very much danger of Dr. Ford 
having the money to repurchase ? 

A. Dr. Ford might have raised the money on thelands. Of 
131 course, we thought the lands were worth more than we were 
paying for them or we would not have bought them. 

56. Dr. Ford was not a man of very much means, was he? 

A. No; I don’t think he had; I don’t think he had very much 
means. : 

57. Wasn’t this option to repurchase the lands a part of the propo- 
sition or negotiations throughout the whole transaction coming from 
Ford or 

A. My recollection is—I don’t know what he said to any one else, 
but my recollection is that it was not talked about. My recollection 
is that it was said by Dr. Ford when we were hesitating—the truth 

is we hesitated about buying the lands from Wallace; we were 
1382 doubtful about his title. We were afraid of him, and it was 

when Dr. Ford expressed a desire to have this option of re- 
purchase for sixty days that settled me in making the purchase. I 
don’t think I would have made the purchase if it had not been for 
Dr. Ford’s desiring that option. Therefore I don’t think it belonged 
to the original proposition. It might have been talked about before 
it was finally consummated. 

58. In what way did you take possession of those lands ? 

A. I suppose in the same way that every man takes possession of 
lands that don’t actually go upon them. We commenced paying 
taxes upon them, and we had an agent up there to look after the 
sale of them. I never was on the lands myself. I believe Mr. Con- 

nable and Mr. Davis were. 
133 o¥. Can you make a statement of the amount of taxes that 
you paid on the lands? 

A. I could if I had a little time. 

60. And file it with the notary as a part of your answer to this 
question. 

A. I will do so if you desire that. 

61. Well, I desire it. 

A. Well, I will have it done. 


Counsel for plaintiffs here offers in evidence said statement, which 
is hereto attached and marked Exhibit 9. 


Do you want them in detail, Mr. Collier, or the amount? I can 
give them in detail and give the dates, and so on, each year. 
62. I would prefer to have it in that shape. 


is 
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A. Very well. It is just as easy to do that, you know. 


(Witness excused.) 


134 C. F. Davis, one of the complaindnts, called on the part 
of complainants, being first duly sworn, deposes and says: 


Direct examination by HaGerRMAN: 


63. State your name, age, and place of residence. 

A. C. F. Davis; age, 53; residence, Keokuk. 

64. How long have you lived in Keokuk ? 

A. About 33 years. 

65. Are you one of the complainants in this case? 

A. Yes, sir. 

66. Do you know the-defendants, John A. Wallace and E. R. 
Ford? 

A. I do. 

67. Please state in a general way what you knew about lands in 
Northern Iowa and in Clay and Sioux counties prior to the time 

that negotiations were begun for the purchase of the lands in 
135 controversy in this case from Wallace. 

A. Well, I had made some investments in the lands pre- 
vious to that, in some of those counties in that part of the State, 
and had given some little attention to land there through inquiries 
and persons, getting information from others, and as to land I had 
in connection with other parties and lands in different parts of the 
State some time previous to this transaction. 

68. State now how the purchase of these lands in controversy 
from Wallace was brought about. Begin at the beginning and 
state all the facts and circumstances that you know in reference to 
to it down to the time of the final consummation of the con- 

tract. 
136 A. My attention was first called to these lands by Mr. 
Leighton, who said that he knew of a body of landsin North- 
western Iowa there that could be bought very low, and was willing 
to join in the purchase at that time. I don’t think he mentioned 
to me the owner of the lands, and it was not very long before Dr. 
Ford and Wallace came here, and I had some conversation with Mr. 
Leighton in regard to that at several times before they came, and 
then after Wallace and Ford came, and also with Dr. Ford, who 
seemed to be negotiating the sale for Wallace, and finally agreed to 
purchase them at about a dollar and a half an acre. 
137 69. State what were the conversations between yourself 
and Wallace with reference to the purchase of these lands, 
where such conversations were, and who was present. State what 
was said and al- that was said, as near as you can recollect. 

A. The first conversation that I had was with—after the arrival 
of Ford and Wallace here—was with Dr. Ford and Mr. Leighton. 
Mr. Wallace—I had very little conversation with him until the pur- 
chase was about concluded, except to see his deeds of conveyance to 
him from Mr. Kilbourne and others. That was at the savings bank. 
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I think he brought the deeds and papers there. I think he 
188 had his deeds and abstracts of title to the land. I think 

that was in the presence of Dr. Ford, and Mr. Leighton, and 
Judge Johnstone, and Mr. Connable. 

71. Well, state what the conversations were. 

A. The conversation was principally in regard to the purchase of 
the land. We found—well, Mr. Leighton had looked over the deeds 
and was familiar with the lands. He owned a large body of lands 
himself in that district of country and was familiar with the 
country generally, and in the course of the examination he found 
some defect in one of the deeds. We finally concluded to purchase, 

with the understanding that part of the money was to be 
139 withheld until the defect in the deed was corrected and we 

had ascertained in regard to the payment of taxes—whether 
there were any taxes due on the lands. 

72. When and where was the final agreement made for the pur- 
chase of the lands, and who were present? 

A. At the Keokuk Savings Bank, and all the parties I have named 
were present. I think Connable, Johnstone, Leighton, Dr. Ford, 
and Mr. Wallace and myself. 

73. State whether or not there was at any time any contract or 
understanding between yourself and the other purchasers of the 
land and Mr. Wallace or Mr. Ford, or either of them, other than 

the such us expressed in the papers—the deeds from Wallace, 
140 __—the letter to Wallace signed by the purchasers (Exhibit 4 
hereto), and the paper called the option contract. 

A. There was no other contract or agreement outside of those 
papers, either written or verbal, that I know of. 

74, State whether or not there was ever any contract looking to a 
loan to Wallace, or what, if anything, was ever said about a loan to 
him. 

A. I never heard a word mentioned about a loan in connection 
with the matter. 

75. When did you first ever hear of any claim that there was a 
loan ? 

A. About seven years after—six or seven years. 

76. Was it after the answer was filed in this case? 

A. Yes, sir; after the answer was filed. 
141 77. Did you ever hear from Mr. Leighton at any time 
anything about any loan ? | 

A. No, sir; all my talk with Mr. Leighton was in regard to the 
purchase of the land. 

78. Did he ever talk to you about lending money ? 

A. Never; at that time I had no money to loan. 

79. How did you and the other purchasers raise the money to 
pay for this loan ? ; 

A. We borrowed the money. 

80. Would you have loaned the money on this land? 


Counsel for defendan-s objects to this question as hypothetical 
and incompetent, irrelevant and immaterial. 
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A. No, sir; I would not. 

81. What did you know about the values of these lands at 
142 =the time that you purchased them ? 

A. Well, I considered the lands worth at that time more 
than we paid for them, probably, or I would not have made the 
purchase, though I knew at the time that lands were selling at 
about those figures in all that part of the country. Very large 
amounts of lands were selling at about those figures, and I made 
within a very short time after that other purchases of lands at the 
same price, and two years after that I bought as good land in same 
counties at two dollars an acre. 

$2. State whether Mr. Leighton had any authority from you to. 

purchase lands or to loan money for you. 
143 ~— None whatever. 
. What afterward became of Mr. Leighton’s interest in 

these lande! 

A. I purchased his interest in these lands, together with some 
other lands that we held together. 

84. That he conveyed to you by the deeds which were introduced 
in evidence in connection wiih Judge Jolnstone’s testimony ? 

A. Yes, sir. 


Cross-examination by Mr. CoLuier : 


85. When did you first hear of this option contract, mentioned in 
the negotiations? 
A. Well, it was a very short time—it was sume time after Ford 
and Leighton was here, and it was only a short time before 
144 ~=we concluded the purchase that we learned that Dr. Ford de- 
sired an option to repurchase the land in 60 days. 
86. The paper called an option contract was delivered at the 
same time the other papers were delivered, was it not? 
A. Yes, sir; it was delivered to Dr. Ford when the deeds were 
delivered to us. 
37. Wallace was present at the time of the delivery of these 
papers ? 
A. Yes, sir; I think he was. 
88. And took a part in the conversation which resulted in the de- 
livery, did he not? 
A. I suppose so. 
89. Dr. Ford was claiming to be the agent of Wallace in these 
negotiations also, you have stated, I believe? 
145 A. I considered him as acting as agent. 


Redirect examination by Mr. HAGERMAN: 


90. What about the acknowledgement of the option contract, if 
you know anything, Mr. Davis? 

A. I remember that after the papers were delivered, a very short 
time after, Mr. Ballinger came into the bank and Judge Johnstone 
and I were there, and I don’t know whether any other. parties were 
there at the time or not, and asked if that was our signature and 
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voluntary act, and went out. That is all I know about the ac- 
knowledgement. 
91. It was, then, as you recollect—the option contract was, then, 
as you recollect, signed and delivered before it was acknowledged ? 
A. Yes, sir. 


146 CHARLES P. Brrae, called on the part of the complainants, 
having been first duly sworn, deposes and says: 
Direct examination by Mr. HAGERMAN: 

92. State your name, age, place of residence, and occupation. 
A. Charles P. Birge; age, 47; residence, Keokuk; occupation, 

merchant. 

93. How long have you lived in Keokuk ? 

A. 26 years. 

94. Do you know the complainants in this case, Edward John- 
stone, C. F. Davis, and A. L. Connable? 

A. 1 do. 

95. Do you know the defendants, E. R. Ford and John A. Wal- 
lace? 

A. I do. 

96. Where were you living in 1875 and in what business were 

* you engaged ? 
147 A. In the wholesale business. I was living here at the 
time. 

97. Do you know the lands in question, in Sioux county, Iowa, 
that were bought by Jolinstone, Connable, Leighton, and Davis from 
Wallace? : 

A. I do. 

98. Were you familiar with lands—wilds lands—in the northern 
part of Iowa and in the counties of Clay and Sioux in 1875? 

A. I was. 

99. State generally what you knew about wild lands, as to their 
market value, and what you knew in a general way; your relation 
to such lands in that part of the State of Iowa at that time, 1875. 

A. In 1874-’5 I visited that section of the country and made 

quite an exhaustive investigation of the wild lands of the 
148 country, which at that time were greatly depressed and had 

very little, if any, saleable value. I bought myself some 
thousands of acres in Clay and Sioux and other counties at from a 
dollar and a quarter to two and a half and three dollars an acre, 
and subsequently for two, three, four, or five years continued to 
buy, perhaps up to the amount of 25,000 acres of lands, and could 
have bought any quantity more at the same prices if I had had the 
money. 

100. State, from your knowledge, what, in your opinion, was the 
reasonable market value of these lands bought by Johnson, Con- 
nable, Leighton, and Davis from Wallace in one body, for cash, in 

February, 1875. 
149 A. I bought lands lying adjoining, just asgood, for a dollar 
and — quarter an acre afterwards, and to the amount of some 
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two or three thousand acres, and I paid two dollars and fifty cents 
‘ash subsequently to this purchase, and my opinion is that my 
lands were fully as good as what is known as the Johnstone pur- 
chase. So my opinion is that their value was about two dollars 
and a half an acre, and to give it a range, say, from two dollars to 
three dollars an acre. 

101. When was it that you bought the lands for a dollar and a 


quarter an acre? 


A. My recollection is now that it was in 1876. I madea 

150 ~~ purchase of Dr. Ford myself—that is, at his solicitation—at a 

dollar and a quarter an acre in Clay county. I think it was 

in 1876. It was a part of this same original block left on their 
hands, so he told me at the time. 

102. How many acres did you buy from him ? 

A. That was 320 acres. I bought of other parties along about the 
same time and since many tracts at two dollars. Four years ago 
this summer Mr. Connable and myself bought in Clay county when 
we were there together several tracts of lands for two dollars cash. 
It was the summer George Williams died, I think, four years ago 

this summer in the month of July. I bought 1,000 acres in 
151 one body in Emmet county of the supervisors of Des Moines 

county, at Burlington, for a dollar and a half an acre, I 
think, as late as two years ago this spring, and that after they had 
been up there and made a careful examination themselves. I went 
up to Burlington and made this purchase of 1,000 acres for $1,500, 
and subsequently I bought in this city from William Leighton’s es- 
tute some 3,000 acres, | think, in Kossuth, Palo Alto, and Emmet 
counties for three dollars a- acre cash, and that after they had spent 
six months trying to make a sale; and I also purchased of the 

Perry estate—I didn’t purchase, but sold for the Perry estate— 
152 some 6,000 or 7,000 acres of land scattered over two or three 

counties there—similarly situated to the Clay county lands, 
no better nor no worse—as late as two years ago at three dollars 
‘ash. Perhaps that is full enough. 


Cross-examination by Mr. CoLirer: 


103. Were not the lands which you purchased from Des Moines 
counties for a dollar and a half an acre a portion of certain lands 
which had been distributed among the counties, and which were 
known as swamp lands ? 

A. They were known as swamp lands—indemnity lands. 

104. You have been very largely engaged with Mr. Connable, one 

of the plaintiffs, in dealing in lands in Northwestern lowa, 
153 ~=have you not? 
A. Yes, sir; and on my own account. 

105. Have you been interested with any of the other plaintifis— 
Mr. Davis or Judge Johnstone—in land transactions in Iowa or 
elsewhere ? 
A. Never. 


(Witness excused.) 
6—04 
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By consent, the further taking of these depositions is adjourned 
until Saturday morning, August 26th, 1882. 
154 United States Circuit Court Chambers. 
Krokuk, lowa, Aug. 26, 1882. 


The further taking of these depositions is now resumed, pursuant 
to the foregoing adjournment. 


A. L. CONNABLE, one of the complainants, called on the part of 


complainants, having been duly sworn, deposes and says: 
Direct examination by Mr. HAGERMAN: 


106. State your name, age, and place of residence. 

A. A. L. Connable; residence, Keokuk, Iowa; age, 71. 

107. In what business are you engaged ? 

A. Well, farming and trading in property sometimes and lands. 

108. How long have you lived in Keokuk ? 
155 A. I have lived here—I came here in 1548. 
109. You are one of the plaintiffs ? 

A. Yes, sir. 

110. Do you know the defendants, John A. Wallace and E. R. 
Ford ? 

A. Yes, sir. 

111. Were you present at the time the contract was made between 
yourself, Edward Johnstone, C. F. Davis, and Wm. Leighton, of the 
one part, and Wallace and Ford, of the other part, concerning the 
lands that are in controversy in this case ? 

A. I was. 

112. Where was the contract made? 

A. At the savings bank. 

113. State what took piace there, as you remember it—all that 
was said and done. 

A. Dr. Ford told me that Wallace had some lands in the 

156 ~—northwest part of Iowa to sell, and was obliged to raise the 

money, and would sell them very cheap, and we, Jolinstone 

and myself and Davis and Leighton, agreed to buy the land ata 

certain price, about a dollar and a half an acre, or near that, and 
we bought them. 

114. Did you at any time loan Wallace any money upon these 
lands? 

A. No, sir. 

115. Was there at any time anythiug said about loaning him 
money ? 

A. Never to my knowledge. 

116. Did you ever hear anything either from him or from Mr. 
Leighton with reference to a loan upon them ? 

A. No, sir; never. 

117. Did you ever'‘hear anything from anyone else with 
157 _—ireference to a loan upon them ? 
A. No, sir. Well, I have forgotten how long; there was 
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an option given to Mr. Ford, and Iam told that that option was 
transferred to Wallace; and he, as I understand, claims now that 
it was a loan of which we had no expectation whatever. 

118. When was the first that you ever heard of the claim that it 
was a loan? 

A. Well, I think it is within the last year. 

119. Since the commencement of this suit ? 

A. I think so; yes, sir. 

120. Now, was there any contract or understanding between any 
of the purchasers and Mr. Wallace and Mr. Ford outside of that 

which was expressed in the written contracts—namely, the 
158 deeds from Wallace to you and the written option contract 
to Dr. Ford? 

A. Nothing. 

121. How did you get this money? Do you remember that you 
paid for the lands? 

A. Well, we borrowed the money. We hadn’t the money at the 
time, neither of us, but we borrowed the money and paid for the 
land. 

122. Was Mr. Leighton at that time in any way connected with 
the Keokuk Savings Bank? 

A. Not to my knowledge. 

123. What knowledge had you of Northwest Iowa lands at and 
prior to the time that you bought.of Wallace? 

A. Well, I hadn’t much knowledge only through Col. Perry and 

Leighton and Kilbourne—those owning lands in that see- 
159 ~— tion of the country known as railroad lands. 
124. Had you previously bought any lands there? 

A. I had lands there that I had owned several years, but I have 

forgotten whether they were bought before or after I bought these 


Jands—W allace lands. 


Do you know what were the value of these lands that you 
bought—the reasonable market value of these lands at the time 
that you bought them ? 

A. At the time that we bought them there seemed to be no value 
onthelands. There were certain circumstances under which !tseemed 
to render the whole country worthless, grasshoppers and so on, and 

we thought it would not last always, and therefore that it 
160 would bea good investment, and therefore we bought the 

land. There was land sold for less money than we paid. 

126. I will ask you this question, whether you ever heard any- 
thing said by Wallace or Leighton or any one of your copurchasers 
about usurious interest being “paid for this land? 

A. No, sir; I never. 

127. Did you ever hear the subject of interest mentioned in con- 
nection with this? 

A. No, sir. 

128. Have you ever seen these lands since you bought them? 

A. I have seen some of them—the most of them. 

129. He ave you invested in other wild lands in that section of the 
country ? 
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A. Yes, sir. 
161 130. Have you at any time loaned money on any lands in 
that section of the country? 

A. No, sir. 

131. Would you make loans on lands there? 

A. No, sir. 

Counsel for defendants moves to strike out the question and an- 
swer as incompetent, irrelevant, and immaterial and asking fora 
conclusion, and as heing hypothetical. 


132. I will ask you to state whether or not Mr. Leighton had any 
authority from you to make any contract for loaning money. 

A. No, sir. 

33. Had he any authority from you to make any contract for 
the purchase of lands? 

A. No, sir. 

134. State when you first heard that this option contract had been 

assigned to Mr. Wallace. 
162 A. Within the last year; I can’t say definitely as to the 
time. 

135. Were the deeds from Wallace to you and the option contract 
from you to Dr. Ford delivered simultaneously ? 

A. I think they were delivered at the time of the contract. 

136. Do you know whether the option contract was acknowledged 
at the time it was delivered or was acknowledged subsequently to 
that? 

A. I have no knowledge on that; I don’t know. 


Cross-examination by Mr. CoLiier : 


137. At the time of the transaction were you not advised that Dr. 
Ford was acting for Wallace in the matter ? 

A. Well, he was, as I understood; as I understood, he 
163 came here for the purpose of assisting him in making the 
sale of some lands. 

138. Didn’t you understand at the time of the transaction that he 
was taking this option for Wallace ? 

A. No, sir; I thought he was taking it for himself. 

139. Didn’t you know before the thing was finally closed up that 
he had assigned that contract to Wallace? 

A. No, sir; I had no knowledge of that whatever. 

140. Did you take part in any other conversations with reference 
to the transaction, except at the savings bank, atthe time that it was 
closed up and the papers exchanged ? 

A. I don’t remember that [ had any other conversation at any 

other time. 
164 141. That is, with Ford and Wallace? 
A. I don’t think I had any conversation with Wallace on 
the subject. I think the conversation upon the contract was vir- 
tually made or partially made with Ford. 
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142. Were you present at any other interview with Ford prior 
to the time that the matter was clused up at the Savings Bank ? 
A. No, sir; I think not. 


(Witness excused.) 
(Copy.) 
ExurisirT 1. 


For the consideration of nine hundred and sixty dollars we, John 
A. Wallace and Frances E. Wallace, his wife, of the city and county 
of St. Louis, Mo., hereby sell and convey to Edward Johnstone, 
165 Edward Connable, C. F. Davis, and William Leighton, of Lee 
county, State of lowa, the following tract of land, to wit: 
All of section (36) thirty-six, township (94) ninety-four, range 44 
forty-four, cont’g (640) six hundred and forty acres, situated in the 
county of Sioux and State of Iowa; and we, the said John A. Wal- 
lace and Frances E. Wallace, his wife, do hereby warrant the title 
against all persons whomsoever claiming by, through, or under us 
or either of us. 
In witness whereof we have hereunto signed our names this 17th 
day of February, 1875. 
JOHN A. WALLACE. 
FRANCES E. WALLACE, 
By JOHN A. WALLACE, 
Her Attorney-in-Fact. 
166 Sratve or lowa, 
County of Lee, § 


oo. 
de 


se 1t remembered that on this 17th day of Feb’y, 1875, before me, 
William Ballinger, a notary public in and for said county, personally 
appeared John A. Wallace, who is personally known to me to be the 
identical person whose name is affixed to the above deed as grantor 
and whose name is subscribed to said instrument as attorney for the 
other grantor therein named, and acknowledged the same to be his 
voluntary act and deed, and to be the voluntary act and deed of the 
said other grantor therein named by him, as her attorney thereunto 
appointed, voluntarily done and executed 
167 In testimony whereof I have hereunto subscribed my name 
and affixed my seal notarial the day and date above written. 
[ SEAL. | | WM. BALLINGER, 
Notary Public. 


(Upon the back of which deed was the following endorsement :) 
Filed for record the 12th day of March, 1875, at ten (10) o’clock a. 
m.,and duly recorded in the Book G, page 59. F. Le Cocq, 5r., 
recorder. Entered for taxation this 12th day of March, A. D. 1875. 
L. M. Black, auditor. 

(Copy.) 
CoMPLAINANTS EXuHrtsitT 2. 


For the consideration of four thousand three hundred and six- 
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teen dollars we, John A. Wallace and Frances E. Wallace, his 
168 wife, of the city and county of St. Louis, Mo., hereby sell and 

convey to Edward Johnstone, A. L. Connable, C. F. Davis, 
and William Leighton, of Lee county, Iowa, the following tract of 
land, to wit: 

Section ten (10) ten, cont’g (640) acres, and section (18) eighteen, 
cont’g 624 acres, both in township (94) ninety-four, range (36) thirty- 
six; the west half of section (8) eight, cont’g 320 acres; the north 
haif and the southeast quarter of section (13) thirteen, cont’g 480 
aeres; the east half of section (17) seventeen, cont’g 320 acres, and —_ 
the southwest quarter of section (35) thirty-five, cont’g 160 acres, all 

in township (94) ninety-four, range (57) thirty-seven—in all, 
169 (2,544) twenty-five hundred and forty-four acres, situated in 

the county of Clay and State of Iowa; and we, the said John 
A. Wallace and Frances E. Wallace, his wife, do hereby warrant the 
title against all persons whomsoever claiming by, through, or under 
us or either of us. 

In witness whereof we have hereunto signed our names this 17th 


day of Feneuary, (1875) eighteen hundred and seventy-five. 
JOHN A. WALLACE. 


FRANCES E. WALLACE, 
By JOHN A. WALLACE, 
Her Attorney-in- Fact. 
STATE oF Iowa, mig 
County of Lee, } xy 
Be it remembered that on this 17th day of February, 1875, before 
me, Wm. Ballinger, a notary public in and for said county, 
170 personally appeared John A. Wallace, who is personally 
known to me to be the identical person whose name is affixed 
to the above deed as grantor and whose name is subscribed to said 
instrument as attorney for the other grantor therein named, and 
acknowledged the same to be his voluntary act and deed, and to be 
the act and deed of the said other grantor therein named by him, as 
her attorney thereunto appointed, voluntarily done and executed. 
In testimony whereof [ have hereunto subscribed my name and 
affixed my seal notarial the day and date above written. 
[SEAL. | WM. BALLINGER, 
Notary Public. 


a 


(On the back of which deed was the following): Filed for record 
the 26 of Feb., 1875, at 4 o’clock p. m., and duly recorded in “ D.” 


book “ L,” on page 191. A. H. Cheny, recorder. - 
171 Entered for taxation this 23rd day of February, A. D. 1875 


L. M. PEMBE RTON, Auditor. 
(Copy.) 
CoMPLAINANTS’ ExuHisirt 38. 


Know all men by these presents that I, the undersigned, Frances 
E. Wallace, wife of John A. Wallace, of the city of St. “Louis, county , 


-~ 


__ 
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of St. Louis and State of Missouri, have this day made, constituted, 
and appointed, and do by these presents make, constitute, and 
appoint, the said John A. Wallace, of the said city, county, and State 
aforesaid, my true and lawful attorney for me and in my name to 
sell and dispose of absolutely, in fee simple or otherwise, any land 
or lands, in which I am interested, situate, lying, and being in 
172 ~=any of the counties of the State of lowa,forsuch price or sum 
of money and to such person or persons as he shall think fit 
and convenient; and also, for me and in my name and as my act 
and deed, to sign, execute, acknowledge, and deliver such deed or 
deeds and conveyance or conveyances for the absolute sale and dis- 
posal thereof or any part thereof, with such clause or clauses, cove- 
nant or covenants, and agreement or agreements to be therein con- 
tained, as my attorney shall think fit and expedient, hereby ratify- 
ing and confirming all such deeds, conveyances, bargains, and sales 
which shall at any time hereafter be made by my said attorney 
touching or concerning any of said premises. 
73 In testimony whereof I have hereunto set my hand and 
seal on this 15th day of February, A. D. 1875. 
FRANCES E. WALLACE. [seat.] 


STATE OF MissourI, |... 
St. Louis County, { ” 

Be it remembered that on-this 15th day of February, A. D. 1875, 
before the undersigned, a notary public within and for the county 
of St Louis and State of Missouri, personally came Frances E. 
Wallace, wife of John A. Wallace, who is personally known to me 
to be the same person whose name is subscribed to the foregoing 
instrument of writing as a party thereto, and acknowledged the 
same to be her act and deed for the purposes therein mentioned. 
The said Frances E. Wallace, being by me first made acquainted 

with the contents of said instrument, upon an examination 
174 seperate and apart from her husband, acknowledged that she 

executed the same and relinquished her dower in and to any 
lands in the State of Iowa, freely and without fear, compulsion, or 
influence of her said husband. 

In witness whereof I have hereunto set my hand and affixed my 
ofticial seal, at my office, No. 520 Pine street, St. Louis, Mo., in said 
county, the day and year first above written. 

[ SEAL. | GEO. W. McCLEARY, 
Notary Public, St. Louis Co. 


STATE OF MISSOURI, | P 
. . ’ » SS 
St. Louis ( 0., j 


On this 15th day of Feb., A. D. 1875, before me, a notary public 

within and for the county of St. Louis and State of Missouri, per- 

sonally came Mrs. Frances E. Wallace, wife of John A. 

175 Wallace, both of said city, county, and State, to me known to 

be the identical person whose name is affixed to the above 

instrument, and acknowledged the execution of the same to be her 
voluntary act and deed. 
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In witness whereof I have hereunto set my hand and affixed my 
official seal, in St. Louis, Mo., the day and year first above written. 
[SEAL. ] GEO. McCLEARY, 
Notary Public, St. Louis Co. 


STATE OF Missourt, | 


County of Missouri, § 

I, Ferdinand L. Garesche, clerk of the county court of St. Louis 
county, certify that George W. McCleary, whose name is subscribed 
to the foregoing certificate, dated February 15th, 1875, was on said 

date and acting notary public in and for said county, duly 
176 commissioned and qualified; that I am acquainted with his 

handwriting and verily believe that the signature thereto is 
genuine, and that to all such his official acts full faith and credit 
are and ought to be given. 

In testimony whereof I hereunto set my hand and affix the seal 
of said court, at office, in the city of St. Louis, this 15th day of Feb- 
ruary, eighteen hundred and seventy-five. 


[SEAL. | FERD. L. GARESCHE, Clerk. 


Og * 


(Upon which power of attorney was endorsed the following :) 


STATE oF Iowa, | 
¥* ’ > Me 
Sioux County, | 


Filed for record the 26th day of March, A. D. 1875, at 10 o’clock 
a. m., and recorded in Book No. 1 of Miscellaneous Records, at page 
o88. 

I. Le COCQ, Sr., Recorder. 
177 ~=Sratr or Iowa, | __. 
Clay County, °°’ 


Filed for record the 26th day of February, A. D. 1875, at 6 o’clock 
p. m.,and recorded in Book “A,” Miscellaneous Records, on page 54. 


A. H. CHENEY, Recorder. 


(Copy.) 
COMPLAINANTS EXuiIbirt 4. 


KEOKUK, lowa, 17th Feb., 1875. 
John A. Wallace, Esq. 
DEAR Sir: We will pay the balance on lands purchased this day 


from you, to wit ($1,376), thirteen hundred and seventy-six dollars, 
when there is handed to usa proper deed from D. W. Kilbourne 
and wife to you for sec. 36, T. 94, R. 44, 640 acres in Sioux county, 
Iowa, and we find the taxes on lands in Clay and Sioux coun- 

178 ties purchased from you all duly paid and titles all correct. 
Of course we will deduct the expenses attending the record- 
ing of the power of attorney from your wife, as also the deeds from 
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Palmer and wife and Kilbourne and wife in the counties of Clay 
and Sioux. 
Truly yours, 
WM. LEIGHTON. 
C. F. DAVIS. 
EDWARD JOHNSTONE. 
A. L. CONNABLE. 


(On the back of which is endorsed the following :) 


$800.00. KEOKUK, lowa, March 10th, 1875. 


Rec'd from W. Leighton, C. F. Davis, Edward Johnstone, and A. 
L. Connable, within named, the sum of eight hundred dollars on 
ace’t of within agreement. 

JOHN A. WALLACE, 
By WM. BALLINGER, 
His Attorney. 


179 Ree’d from Wm. Leighton, C. F. Davis, E. Johnstone, and 
A. L. Connable one hundred and seven dollars. | 
May 27, 1875. 
JOHN A. WALLACE, 
By WM. BALLINGER, 
His Att'y. 


$459.44. Rec’d June 4th, 1875, four hundred and fifty-nine and 
jf; dollars, which, with $9.56 expenses for recording and stamps, is 
balance of this contract. 
JOHN A. WALLACE, 
By WM. BALLINGER, 
His Att'y. 


(Attached to this paper is a small paper reading as follows :) 
J. A. Wallace, aecc’t. 


1875, Fes. 177TH. 


Price for 3,184 acres agreed Up0D........<.ncc0s connnns $4,876 
Cash paid on delivery of deed... ... ...... cece cnsinn 3,000 


$1,376 


Cash and per FW. DRRGGE cecccowewe cone cocscaome $800 
és éé “< éé pci lay ae Oy PE he AARNE RA 107 
“ recording & (— —) -...-..-.--. --- a enema 9 56 
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180 (Copy.) 
COMPLAINANTS Exursir 5. 


For the consideration of four hundred and forty dollars we, Wm. 
Leighton and Elizabeth A. Leighton, his wife, of Lee county and 
State of Iowa, hereby sell and convey to C. F. Davis, of the city of 
Keokuk, county of Lee, and State of Iowa, the following tract of 
land, to wit: An undivided one- ‘fourth of all of section (36) thirty- 
Six, township (94) ninety-four, range (44) forty-four, uke (640) six 
hundred and forty acres, situated in the county of Sioux aad State 
of Iowa; and I, the said William Leighton, warrant the title against 
all persons whomsoever claiming by, through, or under us or either 

of us. 
18] In witness whereof we have hereunto signed our names 
this 5th day of August, eighteen hundred and seventy-five. 
‘WM. LEIGHTON. 
ELIZABETH A. LEIGHTON. 


STATE OF Iowa, os 
Lee County, f°" 


Be it remembered that on this 5th day of August, A. D. 1875, before 
the undersigned, W. B. Collins, a notary publicinand for said county, 
personally appeared Wm. Leighton and Elizabeth Leighton, his wife, 

. who are personally known to me to be the identical persons whose 
names are subscribed to the above deed as grantors, and acknowl- 
edge the same to be their voluntary act and deed for the uses and 
purposes therein written. 

Witness my hand and notarial seal on said day last written above. 

[SEAL. ] W. B. COLLINS, 
Notary Public. 


182 (On the back of which deed was endorsed the following :) 


Filed for record the 10th of August, ie at 9 o’clock a. m. 
and duly recorded in Deed Record Book “G,” Sioux Co.,Ia., Records, 
page 248. 

F. Le COCQ, Sr., Recorder. 


Entered for taxation this 20th day of August, A. D. 1875. 
L. M. BLACK, Auditor. 


(Copy.) 
. COMPLAINANTS’ Exurpsir 6. 


For the consideration of twenty-six hundred and twenty-nine dol- 
lars we, William Leighton and Elizabeth A. Leighton, his wife, of 
Lee county and State of Iowa, hereby sell and convey to C.F. Davis, 
of the city of Keokuk, county of Lee and State of Iow: a, the follow- 

ing tract of land, to wit: Nine hundred and fifty-six acres 
183 of land, the same being an undivided one-fourth inter- 
est in and to the following-described real estate, viz: 


— 


-—— 
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The north half and the southeast quarter of section (8) eight; 
also all of section (10) ten; also all of section (18) eighteen, cont’g 
624 acres; also the north half of section (33) thirty-three, all of 
township (94) ninety-four, range (36) thirty-six; also the southwest 
quarter of section (5) five; also the west half of section (8) eight; 
also the south half of section (11) eleven; also the north half and 
the southeast quarter. of section (13) thirteen ; also the east half of 
section (17) seventeen; also the southwest quarter of section (35) 
thirty-five, all in township (94) ninety-four, range 37, thirty-seven, 

cont’g in all 3,824 acres, in the county of Clay and State of 
184 Iowa; and I, the said William Leighton, warrant the title 

against all persons whomsoever claiming by, through, or 
under us or either of us. 

In witness whereof we have hereunto signed our names this 5th 
day of August, eighteen hundred and seventy-five. . 

WM. LEIGHTON. 
ELIZABETH A. LEIGHTON. 
STATE OF Iowa, |... 
Lee County, jf ee 


Be it remembered that on this 5th day of August, A. D. 1875, be- 
fore the undersigned, W. B. Collins, a notary public in and for said 
county, personally appeared Wm. Leighton and Elizabeth A. Leigh- 
ton, his wife, who are personally known to me to be the identical 
persons whose names are subscribed to the above deed as grantor-, 

and acknowledge the same to be their voluntary act 
185 and deed for the uses and purposes therein written. 
Witness my hand and notarial seal on said day last above 
written. 
[SEAL. ] W. B. COLLINS, 
Notary Public. 


On the back of which deed was the following endorsement : 
STATE OF Iowa, ep 
Clay County, {°° 
Filed for record August 10th, 1875, at 9 o’clock a. m. and duly re- 
corded in Deed Book “I,” page 226. . 
A. H. CHENEY, Recorder. 


Entered for taxation this 9th day of August, A. D. 1875. 


L. M. PEMBERTON, Auditor. 
(Copy.) 
CoMPLAINANTS EXHIBIT 7. 
For the consideration of two hundred and twenty dollars we, C. 
F. Davis and Caroline T. Davis, his wife, of Lee county, 
186 State of Iowa, hereby sell and convey to Edward Johnstone, 


of the city of Keokuk, county of Lee and State of Iowa, the 
following tract of land, to wit: 
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An undivided one-eighth (4) of all of section (36) thirty-six, town- 
ship (94) ninety-four, range (44) fourty-four, containing (640) six 
hundred and forty acres, in the county of Sioux and State of lowa ; 
and I, the said C. F. Davis, warrant the title against all persons 
whomsoever claiming by, through, or under us or either of us. 

In witness whereof we have hereunto signed our names this 6th 
day of August, eighteen hundred and seventy-five. 

C. F. DAVIS. 
CAROLINE T. DAVIS. 
187 Srate or Iowa,|... 
Lee County, bss. 


se it remembered. that on this 14th day of August, A. D. 1875, 
before the undersigned, Edward Mumm, a notary public in and for 
said county, personally appeared C. F. Davis and Caroline T. Davis, 
his wife, who are personally known to me to be the identical per- 
sons whose names are subscribed to the above deed as grantors, and 
acknowledged the same to be their voluntary act and deed for the 
uses and purposes therein written. 

Witness my hand and notarial seal said day last above written. 


[SEAL. ] EDW’D MUMM. 


(On the back of which deed is the following endorsement :) 

188 Filed for record 15th day of Sept., 1875, at 9 o’clock a. m., 
and duly recorded in Deed Book “G” of Deeds, page 285. 
F. Le COCQ, Sr., Recorder. 


Entered for taxation this 15th day of Sept., A. D. 1875. 
L. M. BLACK, Auditor. 


COMPLAINANT'S EXHIBIT 8. 
(Copy.) 


For the consideration of thirteen hundred and fourteen ;'%5 dol- 
lars we, C. F. Davis and Caroline T. Davis, his wife, of Lee county, 
State of Iowa, hereby sell and convey to Edward Johnstone, of the 
city of Keokuk, county of Lee, and State of Iowa, the following 
tract of land, to wit: 

Four hundred and seventy-eight acres of land, the same being 

an undivided one-eighth (4) interest in and to the following- 
189 described real estate, viz: The north half and the southeast 

quarter of section (8) eight; also all of section 10; also all 
of section (18) eighteen, said to contain 624 acres; also the north 
half of section (33) thirty-three, all in township (94) ninety-four, 
range (36) thirty-six ; also the southwest quarter of section (5) five; 
also the west half of section 8; also the south half of section of (11) 
eleven ; also the north half of the southeast quarter of section (13) 
thirteen ; also the east half of section (17)seventeen; also the south- 
west quarter of section (35) thirty-five, in township 94, range (37) 
thirty-seven, containing in all 3,824 —, in the county of Clay and 
State of lowa, and I, the said C. F. Davis, warrant the title against 
all persons whomsoever. 
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190 In witness whereof we have hereunto signed our names 
this 6th day of August, eighteen hundred and seventy-five. 
C. F. DAVIS. 
CAROLINE T. DAVIS. 
STATE OF Iowa, | _. 
Lee County, f “ 


Be it remembered that on this 14th day of August, A. D. 1875, 
before the undersigned, Edward Mumm, a notary public in and for 
said county, personally appeared C. F. Davis and Caroline T. Davis, 
his wife, who are personally known to me to be the identical per- 
sons whose names are subscribed to the above deed as grantors, and 
acknowledge- the same to be their voluntary act and deed for the 

uses and purposes therein written. 


191 Witness my hand and notarial seal on said day last above 
written. 
[SEAL. | EDW’D MUMM, 


Notary Public. 


(Upon the back of which deed was endorsed the following :) Filed 
for record Sept. 18, 1875, at 10 o’clock a. m.,-and duly recorded in 
Deed Book No. 1, page 366. 

A. H. CHENEY, Recorder. 


Entered for taxation this 18th day of Sept., A. D. 1875. 
L. M. PEMBERTON, Auditor. 


192 Exuisitr ‘* 9.” 
JOHNSTONE ef al. vs. WALLACE ef. al. 


Statement of Taxes Paid by Johnstone, Connable Jt Davis Oo? Lands Purchased of J. A, 
Wallace Feb. 17, ’75. 


a _ eee eaten a ca sa nate ee cae ee a 


County. | Description. | 1875. 1876. 1877 1878 1879 1880. 1881. | Total. 
Sioux Co.) All of sec. 36, 94, 44..., 95 40) 112 00 62 56 64 72 a5 4 ol wo 79 16 | S560 O8 
Clay Co. All of see. 10, 94, 36...) 157 44 78 O08 65 52 68 40 68 64 uO 48 17 08 45 64 

se 4s “a 6 ia 18. 4. 26) 

es W. ] ~~ 4. 7 j 

“se ry N iZ “ ss 13. 4. 37 aa , . . . ‘ - ” 

rT rv a oa cut 13. 04. 37 | 288 OO abs 2 268 OO 40 OO 134 40 186 42 12 80 | 1,462 82 

“ ‘ } ] ; l 4. 7 

“ |S.W.% 94, 37 
| - . — 
ES yn a A Ss $2,568 54 
; 


ce nee — 


P.S.—Taxes maturing and paid by purchasers to whom we sold 
in the meantime should be added to the above, in order to get the 
whole amount of tax paid on the above-described lands since our 

ry . ‘ ; 7 hed ry ’ . 
purchase of Wallace in Feb’y, 1875. ‘These amounts (paid by sub- 
sequent purchasers from us) we are unable to give. 


193 SrarTe or Iowa, | 
/ > SS 
Lee County, | 


I, Fred. P. Barnett, a notary public in and for the State and county 
aforesaid, hereby certify that in pursuance of the stipulations attached 
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to the depositions of E. R. Ford and others, heretofore taken in the 
case of Edward Johnstone et al. versus John A. Wallace et al., now 
pending in the circuit court of the United States, district of Iowa, 
central division, at Des Moines, came before me at my office, in the 
United States circuit court chambers, Keokuk, Iowa, on the 23 day 
of August, 1882, Edward Johnstone, C. F. Davis, Chas. P. Bird, A. 
L. Connable, witnesses called on the part of the complainant, who, 

having been first duly sworn by me, and, being examined, 
194 there said examination was at the time taken down by me 

in short-hand. I also further certify that the foregoing — 
pages are a true and correct transcript of the depositions of the said 
witnesses so given; that I am neither of the parties nor the attorney 
of either, nor anywise interested in the event of this suit; that the 
parties to said suit were present—complainants, by their attorneys, 
Hagerman, McCreary & Hagerman, and respondents, by their at- 
torneys, Craig, Collier & Craig. 

Witness my hand and seal notarial this lst day of September, A. 
D. 1882. 
{ Notarial seal Fred. Barnett, Lowa. ] 
(S’g’d) FRED. P. BARNETT, 
Notary Public. 

Reporter’s fee : 

14,700 words, @ 15c. per folio._$22 05 


I icici eisiingsdateiiieinbenis 50 
$22 5d 
195 (Endorsed :) Johnstone vs. Wallace. Deposition of Edward 


Johnstone ef al. Filed May 16,1883. E. R. Mason, clerk. 
196 Transcript Evidence “ D.” 
W. B. Collins, witness. 


Deposition of W. B. Collins in the case of Edward Johnstone et al. 
vs. John A. Wallace et al. 


W. R. Sellon, short-hand reporter. 


Deposition of W. B. Collins, a witness produced, sworn, and exam- 
ined in a certain case now pending in the circuit court of the 
United States for the district of Iowa, central division, at Des 
Moines, in which Edward Johnstone, A. L. Connable, and C. F. 
Davis are complainants and John A. Wallace and E. R. Ford are 
defendants, on the part of the complainants. 


W. B. Cottins, of lawful age, having been duly produced, sworn, 
and examined on the part of the complainants in the above-named 
cause, deposeth and saith : 

Examined by Mr. HAGERMAN: 


197 Int. 1. What is your name, age, place of residence, and oc- 
cupation ? 
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Ans. W. B. Collins; age, forty-one; residence, Keokuk, Iowa; oc- 
cupation, attorney-at-law. 

Int. 2. How long have you been practicing law at Keokuk ? 

A. I have been practicing law at Keokuk aboutseventeen years— 
or say sixteen years, about. 

Int. 3. Do you know the plaintiffs and the defendants in this 
ase ? 

Ans. I do. 

Int. 4. Did you know William Leighton, of Keokuk, Iowa, in his 
lifetime? 

Ans. Yes, sir; very well. 

Int. 5. Do you know about the circumstance of the plaintiffs and 
William Leighton buying the lands that are in controversy in this 
vase from the defendant, John A. Wallace, and did you have any- 

thing to do with that purchase ? 
198 Ans. I know of the fact several years ago of the plaintiffs 

and William Leighton purchasing from John A. Wallace 
divers tracts of land situated, I think, in one or two counties of the 
State of lowa, or in three counties of the State of Iowa. Whether 
or not it was this particular land in controversy I could not say, but 
I believe it is and corresponds with the description of the lands at 
that time purchased; and Co. Leighton and the plaintiffs—but prin- 
cipally the conversation was with Col. Leighton—desired me to ex- 
amine into the papers and the matters and facts connected with that 
purchase and to give them all the points necessary, as an attorney, 
t6 protect them in the purchase, which I did. 


199 Auswer objected to as being hearsay and as relating to 
communications between attorney and client. 

Int. 6. Did you make an examination of the abstracts and deeds 
to those lands on behalf of William Leighton and the plaintiffs ? 

Ans. Yes, sir. 

Int. 7. Who was acting for Mr. Wallace at the time the sale was 
made, besides himself? 

Ans. The codefendant, kK. R. Ford. 

Int. 8. Did you hear any conversation between Col. Leighton and 
the plaintiffs, or any of them, on the one part, and Mr. Ford and 
Mr. Wallace, on the other; if so, when and where were those con- 
versations held? State fully. 

Ans. Yes, sir. I heard conversations respecting the purchase 

and sale of certain lands between William Leighton, acting 
200 for the plaintiffs and himself, and E. R. Ford and the defend- 

ant, John A. Wallace. The conversations which | heard were 
in my office, which was also the office of William Leighton, in the city 
of Keokuk, Lee county, Iowa. My recollection, is that one morning, 
the date of which I cannot specifically state, E. R. Ford came into the 
oftice of William Leighton and my office and informed Mr. Leighton 
in my presence generally that Mr. Wallace was in the city. I believe 
that Mr. Leighton and Mr. Ford went out of the office after some other 
words passed between them, and my remembrance is that before 
dinner—I would not be positive about that—that same day, in the 
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morning, that Mr. Wallace and Mr. Ford and Col. Leighton | 
201 met, as if by appointment, in our office, Mr. Wallace bring- 

ing with him a satchel or grip-sack which he opened which 
he opened and took out papers, after some conversation between 
him and Mr. Ford and Col. Leighton, in our office, and the papers 
were abstracts of lands and deeds to lands which it seemed that Col. 
Leighton had selected from the lands that Mr. Wallace said he had, 


and either at that time or with what had before occurred. Col. Leigh- 
ton selected out the tracts of land which he desired to purchase from | 
what Mr. Wallace offered him. Tie deeds were examined by me, and ah od 


then, at that time, I partially examined the abstracts. When it was 
found that I could not finish the whole examination at that 
202 time—some time after my dinner hour—we adjourned till 
after dinner. I examined all the abstracts and examined all 
the deeds, and made my notes upon the same in the presence of 
Mr. Wallace and of Col. Leighton. I am not positive that Mr. Ford 
was there in the afternoon. He may have been or he may not. 
There was some defect or defects in some of the papers. What they , 
were I cannot recollect at this time. These I insisted should be 
perfected before the title to the land would be perfect, in my opinion. 
Mr. Wallace rather objected; said he would not have time to wait 
so long on these matters. After considerable conversation about | 
the lands and what he paid for them and the price that he | 
203 ~=paid, he went out—in the afternoon. My remembrance is 


bee 


that he left his grip-sack there, as he had also done during 
the noon hour, in my office. Shortly afterward Col. Leighton went | 
out, and they came in later in the evening—Mr. Wallace and Col. __ 


Leighton; both of them came into the office. Mr. Wallace took his 
grip-sack and went out, and Col. Leighton with him,in my remem- 
brance. After that—the next day—Mr. Wallace came in while Col. 
Leighton was out. Mr. Ford also came in when Col. Leighton was 
out. ‘Then they met at the office again, as by appointment—before 
dinner, on the next day—and it was decided upon this what should 
be done; that the title should be perfected; that the deeds 
204 should be sent to New York, my remembrance is, to be per- 
fected. During the negotiations Mr. Wallace and Mr. Ford 
were in the office frequently, as well as Col. Leighton, talking with 
Col. Leighton about the transaction. 
Int. 9. I will ask you to state whether or not you at any time ever 
heard anything said about a loan between these parties? 
Ans. No, sir. | 
Int. 10. How did they speak of the transaction that was being . 
had between them in reference to the land? 
Ans. A sale and a purchase. | 
Int. 11. Did you hear Mr. Wallace state, at any time, what he had 
given for these lands? 
Ans. Yes, sir. | 
Int. 12. What did he say on that subject? 
205 Ans. He had given Missouri scrip, war scrip, or obligations 
issued by the State of Missouri for certain unsettled claims | 


oO er ee ee e+ - 
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that had accrued to divers persons in the State of Missouri during 
the rebellion of 1861-5. 

Int. 13. I will ask you whether at any time you ever heard Col. 
Leighton speak of this transaction with Mr. Wallace as a loan ? 

Ans. No, sir; I did not. 

Int. 14. Did you at any time ever hear anv of the plaintiffs speak 
of it as a loan? 

Ans. I had but one general conversation with Judge Johnstone 
and Mr. Leighton. I do not believe that I had any conversation 
with Mr. Conable or Mr. Davis, although I knew they were inter- 
ested in the purchase, because Judge Johnstone told me. Judge 

Johnstone was very particular that I should be very particular 
206 and careful about it; that they wanted a perfect title to the 
land, and only referred to it as a purchase from Mr. Wallace. 


The conversation between the witness and Judge Johnstone, one 
of the plaintiffs, objected to as hearsay and as incompetent, irrele- 
vant, and immaterial. 


Int. 15. State what, if you know, Mr. Leighton knew about the 
option contract that was given to Mr. Ford being for the benefit of 
Mr. Wallace. 

Ans. I don’t know anything about that—what he knew about it. 
He never stated anything to me about it. It was, as I understood, 
Mr. Ford’s option. I may have known of the occurrence. He did 
not consult me about the matter or refer to it at all. 

Int. 16. You heard him speak of the option that was to be 
207 ~=—given to Mr. Ford? 
Ans. Yes, sir; Mr. Ford was to have an option. 

Int. 17. But you never heard of it as being given for the benefit 
of Mr. Wallace? 

Ans. No, sir. 


The examination-in-chief on the part of the complainants being 
now closed, the witness was cross-examined on the part of the de- 
fendants as follows: 


Cross-examination by Mr. CoLLier: 


Int. 1. Did you hear all the conversation that occurred between 
Mr. Wallace and Mr. Ford and Col. Leighton with reference to the 
transaction ? 

Ans. I think I did—all that occurred in my office. 

Int. 2. Was there any conversation in your office about the option 
contract that you have mentioned ? 

Ans. Yes, sir. 
208 Int. 3. State the circumstances under which that was 
agreed upon. 

Ans. After Mr. Wallace had been there on that day and they 
had talked over the sale and purchase of that land—the land had 
been selected and the abstracts had been examined by myself, so 
well as the deeds, and the comments made and the defects pointed 
out—Mr. Leighton consulted me upon the effect of giving an option 
8—94 
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for the purchase of those lands to Mr. Ford, and desired it in such 


a way that it would be unnecessary to foreclose the option contract, 


and that Mr. Ford should not have the right of redemption. and 

other rights that pertain toa mortgage in our State. I told 
209 ~=—him specifically what I thought should be done and gave 

him the general form of the ‘contract that should be used ; 
went to my drawer and took outa printed form of contract, made 
interlineations and erasures so as to cover this particular case, sug- 
gested that this should be the form, and gave it to Col. Leighton. 
Afterwards all that I heard of or respecting the option was that. it 
was given to Mr. Ford. 

Int. 4. What was the consideration to Mr. Ford in the conversa- 
tion ? 

Ans. It was that he should pay back to Col. Leighton and these 
people somuch money. The amount I do not remember—the amount 

of money that he was to give for the land I do not remember, 
210 but that he had a certain time to doit in, and that time 

was the essence of the contract. My advice to those parties 
was that they were to hold possession of the land till the money 
was paid; that was all specified in the form that I gave them. 

Int. 5. Was that an agreement to pay back upon the money that 
Judge Jobnstone and the others were paying to Mr. Ford and Mr. 
Wallace for the land in order to get the land back ? 

Ans. No, sir. My understanding of that from Col. Leighton was 
that they gave to Mr. Ford the option of the purchase of the land 
at an increased price over what they were paying for the land, and 

Col. Leighton expressed it that that was one of the things 
211 +#that induced, not himself so much, but induced the other 

parties to be willing to purchase it at the price they were 
offering for the land, and I knew that Mr. Ford was a sharp, shrewd 
real estate dealer and was acquainted with our general laws, and he 
was willing, as I understood from himself, to t: ake the contract and 
make it as strong as it could be made so as to protect Col. Leighton 
and Mr. Conable and Mr. Davis and Judge Jolinstone; that was, if 
le did not comply with the terms of the contract he should not have 
any rights in the land whatever, and that they should not be com- 
pelled to foreclose it upon him. 

Int. 6. Did you draw up the atiswer for Mr. Ford in this case ? 

Ans. Yes, sir. 
212 Int. 7. Is your name signed to’ it as attorney ? 

Ans. I am under the impression that it is. He so di- 
rected me to do. 

Int. 8. Were you paid for your services in drawing up the answer 
by Mr. Ford and Mr. Johnstone ? 

Ans. | have not been paid by any party. 

Int. 9. Did you make any charge against any party for it; if so, 
whom? 

Ans. I don’t believe [ have. I don’t remember making any 
charge against any of them. 

Int. 10. Were you in any way requested by Judge Johnstone or 

Mr. Davis or Mr. Conable to draw up that answer ‘ 
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Ans. Yes, sir. I was requested by Judge Johnstone or Mr. Davis 
or Mr. Conable to draw up that answer, as well as by Mr. Ford. 

Int. 11. Have you ever seen the option contract that was 
213 = given to Mr. Ford; as a matter of fact? 
Ans. The original 7 

Int. 12. Yes, sir. 

Ans. No, sir; not that I remember of. I have seen a copy of it 
as connected with the petition 

Int. 13. Is that the same kind of a contract that you recommended 
these gentlemen to give to Mr. Ford? 

Ans. No, sir; itis not. It is not so strong as the one that I ree- 
ommended. 

Int. 14. Was Mr. Wallace present at any of the conversations or 
at the conversation in which this option contract was talked about? 

Ans. No, sir. 

Int. 15. Were you present when the matter was finally closed up 
and the money paid at the savings bank ? 

Ans. No, sir. 

Int. 16. Did you hear Col. Leighton say anything to 
214 + Mr. Ford, in any of these conversations, to the effect that they 
could not loan money upon lands of that kind because of 

the cost and expense of foreclosing ? 

Ans. No, sir; I did not. 

Int. 17. You did not understand that Mr. Ford gave them any- 
thing—any consideration—for the privilege of buying this land 
within a certain time? 

Ans. Yes, sir; I understood that he was to give them an increased 
price over what they purchased it at. 

Int. 18. That was, if he bought it he was to pay an increased 
price ? 

Ans. Yes, sir; if he consummated the option contract he was to 
pay an increased price. 


Re-examination by Mr. HAGERMAN: 


215 Int.1. You had known Mr. Ford pre ‘vious to that time as 
a real estate dealor and speculator, had you? 
Ans. Yes, sir. 


Recross-examination by Mr. CoLLier: 


Int. 1. You knew, also, that he speculated withouteither real estate 
or money, did you not—as a rule? 

Ans. [ understood that he was at one time, in 1857, very wealthy 
and was a banker; latterly that he had gone through bankruptcy. 
At that time was perfectly free from debt and had means with which 
to purchase lands. 

It is agreed by counsel for the respective parties that the foregoing 

deposition, when transcribed from the short-hand notes, as 
216 above, may be delivered by the reporter to counsel for com- 
plainants. 
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I, W. R. Sellon, short-hand reporter, do hereby certify that, in 
accordance with agreement of parties, I caused to come before me, at 
the office of Messrs. Hagerman, McCrary & Hagerman, in the city 
of Keokuk, in the county of Lee and State of Iowa, as a witness in 
the cause now pending in the circuit court of the United States for 
the district of Iowa, Central Division, at Des Moines, in which 
Edward Johnstone, A. L. Conable, C. F. Davis are complainants 
and John A. Wallace and E. R. Ford are defendants, one W. B. 
Collins, who was there, on the ninth day of September, A. D. 1882, 

examined on the part of the said complainants by Mr. James 
217 Hagerman, of counsel for complainants, and was cross-ex- 

amined on the part of the said defendants by Mr. Collier, of 
counsel for defendants, said witness having been first duly sworn 
by Mr. A. J. McCrary, a notary public in and for Lee county, Iowa; 
and said examination was by me taken down in writing, in short- 
hand, and a true and correct transcript of said short-hand notes 
made by me and contained in the foregoing pages is herewith 
returned by me, in accordance with the agreement of parties, as the 
deposition of the said witness; thesigning of said deposition by the 
witness, final oath, and all other informalities being waived by the 
said parties by their counsel. 


(Signed) . W. R. SELLON, 
Short-Hand Reporter. 
218 (Endorsed :) 1926. Johnstone vs. Wallace. Deposition of 


W. B. Collins. Filed May 16,1883. IE. R. Mason, clerk. 


219 Stipulation. 


In the Circuit Court of the United States for the District of Iowa, 
Central Division, at Des Moines. 


EDWARD JOHNSTONE, A. L. CoNNABLE, and C. F. Davis 
vs. 
JoHN A. WALLACE and E. R. Forp. 


It is hereby agreed by the parties hereto that the deposition of 
John A. Elliott may be taken by any notary public on the interroga- 
tories and cross-interrogatories hereto attached. 

Aug. 25, 1882. 

(Signed) CRAIG, COLLIER & CRAIG, 
Att’ys for Def’t Wallace. 
HAGERMAN, McCRARY & HAGERMAN, 


Solicitors for Complainants. 
In Chief. 
Questions to be propounded to John .A. Elliott. 


220 Int. 1. What is your name, age, place of residence, and oe- 
cupation ? 
Int. 2. How long have you lived at your present residence ? 
Int. 8. Were you acquainted with the market value of wild lands 


~/ 
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in Northern Iowa in the month of February, 1875; and, if so, what 
was such market value? State your means of knowledge. 

Int. 4. State specially whether you were generally acquainted with 
the value of wild lands in Clay county and Sioux county at or 
about the above date; if so, state your means of knowledge. 

Int. 5. Was there a market value for wild lands in those counties, 
say in large tracts, at that time; and, if so, what was that value? 
State fully. 

Int. 6. Were you acquainted with the following-described 
221 lands in Clay county, lowa: 


Sec. 36, twp. 94, R. 44=640 acres ; 
and the following in Sioux county, lowa: 


Sec. 10, twp. 94, R. 36 =640 acres, 
. 18, ec a =624 7 
Lf Soe ae, | =320 “ 
N.35S. E. } sec. 13, twp. 94, R. 37=480 “ 
E. $ sec. 17, twp. 94, R. 37 =mG20 “ 


S. W. } sec. 35, twp. 94, R.37 =160 “ 


on or about February 17, 1875; and, if so, do you know what their 
mi: arg value was at that time? 

Int. 7. Was there any difference in the market value of said lands 
sold in a lump for cash or sold in small tracts? If so, state the dif- 
ference in the prices and the cause thereof. State fully. 

Int. 8. State how well you knew the lands described in question 
6 in February, 1875, and what relation you sustained to them. 

Int. 9. State anything that you may know of interest to 
222 either party as fully as if you had been specially interro- 
gated. 
(S’g’d) HAGERMAN, McCRARY & HAGERMAN, 


Attorneys for Complainants. 


Cross-Interrogatories to be Propounded to John A. Elliott, on Behalf of 
Defendant Wallace. 


Int. 1. Have you not been agent of Edward Johnstone, C. F. 
Davis, or A. L. Connable, or some one or more of them, for the sale 
of the lands, or some of them, described in direct interrogatory 
six (6) above, and as such agent have vou not sold some of said 
lands? 

Int. 2. If you say you have sold some of said lands, tell when 
you sold them and at what price. Give date of sale and price of 
each ce 

Int. 8. Have you received any letters from any one in regard to 

the taking of your evidence in this case or in regard to the 
223 controversy? If yea, attach copies of such letters or orig- 
inal as part of your answer to this question. 

Int. 4. What are the lands described in interrogatory six (6) 
above reasonably worth now ? 

(Signed) GRAIG, COLLIER & GRAIG, 
Att’ys for Defendant Wallace. 
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24 Deposition of John A. Elliott. 


In the Circuit Court of the United States for the District of Iowa, 
Central Division, at Des Moines. 


EpWARD JoHNsTONE, A. L. ConNNABLE, and C. F. Davis 
Us. 


Joun A. WALLACE and E. R. Forp. 


Deposition of witness produced, sworn, & examined at Des Moines, 
in the county of Polk and State of Iowa, before me, W. W. Bar- 
clay, a notary publie in and for said county and State, in a cer- 
tain cause now pending in the circuit court of the United States 
for the district of Iowa, central division, at Des Moines, between 
Edward Johnson, A. L. Connable, and C. F. Davis, plaintiffs, and 

John A. Wallace and E. R. Ford, defendants, on the part 

225 of the plaintiffs,and by virtue of the stipulation of counsel, 

hereto annexed. 


Joun A. Exxiort,.of lawful age, being produced, sworn, and ex- 
amined on the part of the plaintiffs, deposeth and saith: 


In chief: 

Int. 1. What is your name, age, place of residence, and occupa- 
tion ? 

Ans. 1. My name is John A. Elliott; my age is fifty-seven years ; 
my residence, Des Moines, lowa; my occupation is that of president 
of the State Insurance Company of Iowa. 

Int. 2. How long have you lived at your present residence ‘ 

Ans. 2. Eighteen years. 

Int. 3. Were you acquainted with the market value of wild lands 
in Northern Iowa in the month of February, 1875; and, if so, what 
was such market value? State your means of knowledge. 

Ans. 3. I was acquainted with the value of such lands at 

226 the time mentioned. Its value was from one and a half dol- 

lars to three dollars per acre. As land commissioner for the 

Des Moines Valley Railroad Company I had frequently visited and 

examined very extensively lands through the portion of the State 
mentioned. 

Int. 4. State specially whether you were generally acquainted with 
the value of wild lands in Clay and Sioux counties at or about the 
above date. If so, state your means of knowledge. 

Ans. 4. I think I was, having bought and sold lands in both of 
these counties. 

Int. 5. Was there a market value for wild lands in those counties, 
say in large tracts, at that time; and,if so, what was that value? 
State fully. 

Ans. 5. From 1873 to 1878 the price of wild lands in North- 
227 + western Iowa was very much depressed, and there was very 
little selling. Lands were offered me for sale in Sioux, Clay, 
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and Palo Alto counties in 1875 and 1876 at from one & 7,3, to two 
dollars per acre. | 

Int. 6. Were you acquainted with the following-described lands 
in Clay county, lowa: 
Sec. 36, twp. 94, R. 44 = 640 acres ; 


and the following in Sioux county: 


Sec. 10, twp. 94, R. 36 = 640 acres, 
7. v4, ob =6§24 * 
W. — oe , od mol OC" 


N.} & S. E. } sec. 48 twp. 94, R. 37=480 “ 
x. $ sec. 17, Li 94, R. 37 =320 “ 
S. W. 7 sec. 35, twp. 94, R. 37 =160 “ 


on or about Feb. 17th, 1875; and, if so,do you know what their 
market value was at that time? 

Ans. 6. I had some knowledge of those lands. They were among 

the Des M. V. R. R. indemnity lands. They are about aver- 
228 age prairie lands and of about the same value, as I have stated 
in answer to the fifth interrogatory. 

Int. 7. Was there any difference in the market value of said lands 
sold in a lump for cash or sold in small tracts? If so, state the dif- 
ference in price and the cause thereof; state fully. 

Ans. 7. ‘There was a great difference in the prices. Large amounts 
were offered for cash at about the figures | have named, while lands 
sold in small amounts on long-time contracts by railroad companies 
and others were sold at double those figures. 

Int. 8. State how well you knew the lands described in question 
6 in Feb., 1875, and what relation you sustained to them. 

Ans. 8. These lands belonged to the Des Moines Valley R. 
229 R.Co. I was land commissioner for said company and had 
examined the same for said company. 

Int. 9. State anything that you may know of interest to either 
party as fully as if vou had been specially interrogated. 

Ans. 9. The minimum price fixed by the D. M. V. R. R. Co. on 
their lands was five dollars per acre on seven vears’ time. As as- 
signee of IF’. R. West & Sons, I had the sale of W. 3 sec. 26, 96, 46; 
N. E. 3 see. 9, 96, 46; N. E. 3S. E. } sec. 9, 96, 46, in Sioux county. 
I tried for two years to dispose of them at private sale, and adver- 
tised the same and finally sold the same to Mr. Eldridge, of Daven- 
port, for $2.25 per acre June the 7th, 1880. 


Cross-interrogatories & answers : 


X Int. 1. Have you not been agent of Edward Johnstone, 

230 ~=6C.. F. Davis, or A. L. Connable, or some one or more of them, 

for the sale of the lands or some of them described in the 

direct interrogatory six (6) above, and as such agent have you not 
sold some of said lands? 

Ans. 1. I have not been agent for any of said parties for the sale 

of above-described lands. I have bought and sold lands for John- 

stone & Davis on joint account in Northwestern Lowa. 
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X Int. 2. If you say you have sold some of said lands, tell when 
you sold them and at what price; give date of sale and price 
of each piece. 

Ans. 2. Having surrendered to the D. M. V. R. R. Co. all the 
books pertaining to the office of land commissioner for said com- 

pany, I cannot remember whether these particular lands had 
231 been sold during my connection with the company. If they 

were, I am unable to state without reference to said books to 
whom or at what price they were sold. The greater portion of 
lands sold by me for the company were exchanged for the bonds of 
said company, and said bonds at that time were very much depre- 
ciated in value. 

X Int. 3. Have you received any letters from any one in regard 
to the taking of your evidence in this case or in regard to the con- 
troversy. If yea, attach copies of such letters or original as part of 
your answer to this question. 

Ans. 3. I have had some letters from Edward Jolnstone, of Keo- 
kuk, asking me of the price of lands in Northwestern lowa in 1875, 

and wishing to know names of parties who could give him 
232 theinformation. Such letters not being among those of im- 
portance to me, I did not file them. 

X Int. 4. What are the lands described in interrogatory six (6) 
above reasonably worth now ? 

Ans. 4. I have had but little personal knowledge of that portion 
of the State for the last five years and cannot say what they are 
worth now, as their value depends largely on surrounding improve- 
ments. 


(S’g’d) JNO. A. ELLIOTT. 


I, W. W. Barclay, a notary public in and for Polk county, Iowa, 
do hereby certify that John A. Elliott, whose residence is in the city 
of Des Moines, county of Polk and State of Iowa, was by me sworn 
to testify the whole truth of his knowledge touching the matter in 

controversy in the aforesaid cause; that deponent was exam- 
233 ined and his examination reduced to writing by me, W. W. 

Barclay, who is neither of the parties, attorney for either of 
them, or in any manner interested in the event of said suit, and 
after being by me carefully read over to the deponent the same was 
sworn and subscribed to by the said deponent before me and in 
my presence on the 9th day of September, 1882, between the hours 
of 9a. m. and six p. m. of said day, at Des Moines, Polk county, 
Iowa. 

Given and certified this 9th day of September, A. D. 1882, under 

my hand and notarial seal. 
[W. W. Barclay, Iowa, Notarial Seal.] 
(Signed) W. W. BARCLAY, 
Notary Public. 
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STATE OF Iowa, ? 
County of Polk, | ° 


I, W. W. Barclay, a notary public within and for said 
234 county and State, do hereby certify that in pursuance of the 
annexed stipulation, at my office, in the city of Des Moines, 
in said county and State, | proceeded to take the deposition of John 
A. Elliott, who was by me sworn and examined, and such examina- 
tion reduced to writing by me, who am neither one of the parties, 
their attorney, or in any way interested in the event of the suit, and 
after being by me read over to said deponent the same was sub- 
scribed and sworn to by said witness in my presence, and his said 
deposition is now herewith returned. 
Given under my hand and official seal hereto affixed at Des 
Moines, Iowa, this 9th day of September, A. D. 1882. 
[W. W. Barclay, Lowa, Notarial Seal. ] 
(S’g’d) W. W. BARCLAY, 
Notary Public. 


8. 


235 (Endorsed :) U. S. cireuit court, central division, Iowa. 
Edward Johnstone ef al. vs. John A. Wallace et al. Deposi- 

tion of Jno. A. Elliott. Notary fees, $5.00. W. W. Barclay, notary 

public. Opened and filed Oct. 17, 1882. KE. R. Mason, clerk. 


re . 926 Stipulation. 


In the United States Cireuit Court for District of Iowa, Central 
Division, at Des Moines. 


EpWARD JOHNSTONE, A. L. CONNABLE, and C. F. Davis 
is, 


Joun A. WALLACE and E. R. Forp. 


It is hereby agreed by the parties hereto that the deposition of 
Jas. M. Hoskins may be taken before any notary public on the in- 
terrogatories and cross-interrogatories attached hereto. 
Aug. 25, ’82. 
(Signed) CRAIG, COLLIER & CRAIG, 
Att’ys for Def’t Wallace. 
. HAGERMAN, McCRARY & 
HAGERMAN, 
Solicitors for Complainants. 
P JAS. M. HOSKINS, 
Sioux Rapids, Buena Vista Co., Lowa. 


237  Questions-in-Chief to be Propounded to Jas. M. Hoskins. 


( Int. 1. What is your name, age, place of residence, and occupa- 
tion ? 

Int. 2. How long have you lived at your present residence ? 

Int. 3. Were you acquainted with the market value of wild lands 
in Northern Iowa in the month of February, 1875; and, if so, what 
was such market value? State your means of knowledge. 
v—v4 
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Int. 4. State specially whether you were genera!ly acquainted 
with the value of wild lands in C ‘lay and Sioux counties at or about 
the above date ; if so, state your means of knowledge. 

Int. 5. Was there a market value for wild lands in those counties, 
say in large tracts, at that time; and, if so, what was that value? 
State fully. 
Int. 6. Were you acquainted with the following-described 
238 lands in Clay county, Iowa: 

Sec. 36, twp. 94, R. 44640 acres ; 


and the following in Sioux county, Iowa: 


Sec. 10, twp. 94, R. 36 = 640 acres, 
Sec. o twp. 94, R. 36 =624 “ 
W. ma ae =320 * 


i 

“a 5, 
W. is S. E. ¢ sec. 13, twp. 94, R. 37=480 “ 
E. 3 8. 17, twp. 94, R. 37 — 
S. W. 4, sec. 35, twp. 94, R. 37 =160 “ 


in or about Feb. 17, 1875; and, if so, do you know what was their 
market value at that time? 
iit. 7. Was there any difference in the market value of said lands 
sold in a lump for cash or sold in small tracts? If so, state the dif- 
ference in the prices and the cause thereof; state fully. 
Int. 8. State how well you knew the lands described in question 
6 in February, 1875,and what relation you sustained to them. 
239 Int. 9. State anything that you may know of interest to 
either party as fully as if you had been specially interro- 


gated. | 
HAGERMAN, McCRARY & HAGERMAN 


Attorneys for Complainants. 


Cross-interrogatories to be Propounded to Jas. M. Hoskins on Behalf of 


Defendant Wallace. 


X Int. 1. Have you not been agent of Edward Johnstone, C. F. 
Davis, or A. L. Connable, or some one,or more of them, for the sale 
of the lands or some of them described in direct interrogatory 6 
above, and as such agent have you not sold some of said lands? 

X Int. 2. If you say you bave sold some of said lands, tell when 
you sold - and at what price? Give the date of sale and price 

of such piece. 
240 — Int. 3. Have you received any letters from any one in 
regard to the taking of your evidence in this case or in re- 
gard to the controv ersy | ‘if yea, attach copies of such letters or the 
original as part of your answer to this question. 


— Int.4. What are the lands described in interrogatory 6 above 


reasonably worth now ‘ 
(Signed) CRAIG, COLLIER & CRAIG, 
For Def't Wallace. 
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Deposition of witness produced, sworn, and examined at Sioux 
Rapids, in the county of Buena Vista and State of Iowa, before me, 
IF’. H. Helsell, a notary public in and for said county and State, 
in pursuance of of the annexed stipulation, to me directed asa 

notary publie in and for said county and State, in an action 

241 now pending in the United States circuit court for district of 

Lowa, central division, at Des Moines, wherein Edward Joln- 
stone, A. L. Connable, and C. F. Davis are plaintiffs and John A. 
Wallace and E. R. Ford are defendants. 


JAMES M. Hosk1ns, being produced, sworn, and examined on part 
of the pl’ffs, deposed as follows: 


Examination-in-chief: 


Int. one. What is your name, age, place of residence, and occu- 
pation ? 
Ans. 1. James M. Hoskins; about 36; Sioux Rapids, Iowa; banker 


and real estate dealer. 


Int. 2. How long have you lived at vour present residence ? 
a 2 About 13 years. 
Int. 3. Were you acquainted with the market value of wild lands 


in Northern Iowa in the month of February, 1875; and, if 
242 so, what was such market value? State your means of 
knowledge. 

Ans. 3. I was. I was a real estate dealer at that time, buying and 
selling lands and selling-lands on commission, and lands away from 
town was only worth from $1.50 per acre to $3.00. I sold choice 
lands close to town on long time from $2.50 to $4.00 about that 
time. 

Int. 4. State specially whether you were generally acquainted 
with the value of wild lands in Clay and Sioux counties at or about 
the above date; if so, state your means of knowledge. 

Ans. 4. I was well aequainted with wild lands in Clay county at 
above date, as I was dealing in them; do not know anything about 
Sioux Co. —— 

Int. 5. Was there a market value for wild lands in those 
243 soneiien say in large tracts, at that time; and, 1f so, what was 
that value? State fully. 

Ans. 5. There was but little market value for any lands at this 
time, and what was sold was very low. Jf in large tracts, the buyer 
could generally fix his own price, and prices were from $1.50 to 
$2.25 per acre. ‘There was really no market value for large tracts. 

Int. 6. Were you acquainted with the following-described lands 
in Clay county, Iowa: 


Sec. 36, t’p 94, R. 44640 acres; 


and the following in Sioux county, Iowa: 


Sec. 10, t’p 94, R. 36, 640 acres. 
Sec. 18, t’p 94, R. 36, 624 « 
7.4. 820 “ 
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N.3 5S. E. i sec. 13, t'p 94, R. 37, 480 acres. 
E. } sec. 17, tp 94, R. 37 320 “ 
S.W. 4} sec. 35, t’p 94, R. 37 160 “ 


in or about Feb. 17, 1875; and, if so, do you know what was 
244 their market value at that time? 
Ans. 6. Sec. 36, 94, 44, is in Sioux county and sec. 10, 
94, 36, is in Clay Co., and the 5 description- following. I was well 
acquainted with those in Clay Co. at that time, being near to Sioux 
Rapids, and was selling land close by them. | think I helped to 
sell some for John A. Wallace about this time for $2 per acre, near 
these same lands, amounting to 1,720 acres, for $2 per acre, and we 
thought we had made a good sale at that price, and if these lands 
had been sold at that time in a body, $1.50 to $2.00 per acre, | 
think, would have been a fair price for them. 


Int. 7. Was there any difference in the market value of said. 


lands sold in a lump for cash or sold in small tracts? If so, 
245 state the difference in the prices and the cause thereof; state 
fully. 

Ans. 7. There has always been a difference here between lands 
sold in lump for cash and for lands sold in small tracts. When 
wild lands sold at $1.50 to $3.00 in large tracts they would gener- 
ally sell in small ones at $2.50 to $4.00, deing generally sold on long 
time in small tracts at low rates of interest, “and were generally the 
choice pieces of the large tracts. 

Int. 8. State how well you knew the lands described tn question 
6 in February, 1875, and what relation you sustained to them. 

Ans. 8. I knew the lands at this time by having seen them in 
showing other lands. I believe that at this time I had nothing to 

do with them, either as agent or otherwise. 
246 Int. 9. State anything you may know of interest to either 
party as fully as if you had been specially interrogated. 


Ans. 9. 


The following cross-interrogatories: were propounded to witness, 
JAMES M. Hosk13s, on behalf of defendant Wallace: 


On cross-examination witness testified as follows: 


Cross-int. 1. Have you not been agent of Edward Jolinson, C. F. 
Davis, or L. Connable, or some one or more of them, for the sale of 
the lands or some of them described in direct Int. 6 above, and as 
such agent have you not sold some of said lands ? 

Ans. 1. I have. 
247 X Int. 2. If you say you have sold some of said lands tell 
when you sold them and at what price. Give date of sale 

and price of each piece. 

Ans. 2. I have sold some of the above lands, principally within 
the last 2 years and in small tracts, at $4, $5, and $6 per acre. In 
tracts of quarter sections, principally, at $5 on long time. Cannot 
give date of sale, but it was within about 2 years and since our rail- 
road excitement. 


es 


Se 


eR RONEN RRP 
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X Int. 3. Have you received any letters from any one in regard 
to the taking of your evidence in this case or in regard to the con- 
troversy? If yea, attach copies of such letters or the original as 
part of your answer to this question. 

Ans. 3. Yes: I have received several letters from Edward 

248 Johnstone, of Keokuk, Iowa, for whom I have been doing 

business for some time past, but these letters have not been 

preserved by me, but I can state that their contents were substan- 

tially asking information about the price of land peracre in Clay Co., 
Iowa, when sold in large tracts for cash in the year 18765. 

X Int. 4. What are the lands described in Int. 6 above reason- 
ably worth now? 


Ans. 4. — 
Bee. 36, 04,36, te WerGl CRITE can cmeneewsees eons secant $3,200 00 
rT 18, 94, 36. 6 ehh OES EE ee ae EES oe 3,200 00 
W. 3 8, 94, 37, “ CO Re REE 1,920 
N. 44S. E. } 13, 94, 37, is worth about. -...-.-......... 2 560 
Be O12, OG, OF, 10 WOT GOON iiene conn then ccccecuens 1,920 
S. W.235, 94,37, “ OF alicia aiiilieiaiialltats casein 800 


$13,600 00 


The others I know nothing about. These prices I fix this way 
owing to the building of a railroad through here and making them 
accessible to markets, &c., We. 


(S’g’d) JAMES M. HOSKINS. 


249 Sworn to before me and subscribed in my presence by the 
said James M. Hoskins this 5 day of Sept., 1882. 
(S’g’d) F’. H. HELSELL, 
Notary Public. 
STATE OF Iowa, 


“. .  »88: 
Buena Vista Co., | 


I, F. H. Helsell, a notary public in and for said county & State, 
do hereby certify that, in pursuance of the annexed stipulation for 
taking of deposition of James M. Hoskins, I caused to come before 
me at my office, in Sioux Rapids, in said county & State, on this 5 
day of Sept., A. D. 1882, between the hours of 6 & 7 in the after- 
noon, James M. Hoskins, who was then and there duly sworn by 
me and examined and his examination reduced to writing, and 
after being read over to said witness by me the same was subscribed 

and sworn to by him in my presence, and his deposition is 
250 now herewith returned ; and I further certify that no other 

party than the witness and myself was present at his ex- 
amination. 

Given under my hand and official seal hereto annexed at Sioux 
Rapids, in Buena Vista Co., lowa, this 5 day of Sept., A. D. 1882. 

[Seal F. H. Helsell, Lowa. ] 
(S’p’d) F. H. HELSELL, 
Notary Public in & for Buena Vista Co., Iowa. 
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N. 3S. E. } sec. 13, t’p 94, R. 37, 480 acres. 


E. } sec. 17, t’p 94, R. 37 320 “ 
S.W. 4 sec. 35, t’p 94, R. 37 — 


in or about Feb. 17, 1875; and, if so, do you know what was 
244 ~+their market value at that time? 
Ans. 6. Sec. 36, 94, 44, is in Sioux county and sec. 10, 
94, 36, is in Clay Co., and the 5 description- following. I was well 
acquainted with those in Clay Co. at that time, being near to Sioux 
Rapids, and was selling land close by them. I think I helped to 
sell some for John A. Wallace about this time for $2 per acre, near 
these same lands, amounting to 1,720 acres, for $2 per acre, and we 
thought we had made a good sale at that price, and if these lands 
had been sold at that time in a body, $1.50 to $2.00 per acre, I 
think, would have been a fair price for them. 
Int. 7. Was there any difference in the market value of said 
lands sold in a lump for cash or sold in small tracts? If so, 
245 state the difference in the prices and the cause thereof; state 
fully. 3 
Ans. 7. There has always been a difference here between lands 
sold in lump for cash and for lands sold in small tracts. When 
wild lands sold at $1.50 to $3.00 in large tracts they would gener- 
ally sell in small ones at $2.50 to $4.00, being generally sold on long 
time in small tracts at low rates of interest, and were generally the 
choice pieces of the large tracts. 
Int. 8. State how well you knew the lands described in question 
6 in February, 1875, and what relation you sustained to them. 
Ans. 8. I knew the lands at this time by having seen them in 
showing other lands. I believe that at this time 1 had nothing to 
do with them, either as agent or otherwise. 
246 Int. 9. State anything you may know of interest to either 
party. as fully as if you had been specially interrogated. 


Ans. 9. 


The following cross-interrogatories were propounded to witness, 
JAMES M. Hoskins, on behalf of defendant Wallace: 


On cross-examination witness testified as follows: 


Cross-int. 1. Have you not been agent of Edward Johnson, C. F. 
Davis, or L. Connable, or some one or more of them, for the sale of 
the lands or some of them described in direct Int. 6 above, and as 
such agent have you not sold some of said lands? 

Ans. 1. I have. 
247 X Int. 2. lf you say you have sold some of said lands tell 
when you sold them and at what price. Give date of sale 

and price of each piece. 

Ans. 2. I have sold some of the above lands, principally within 
the last 2 years and in small tracts, at $4, $5, and $6 per acre. In 
tracts of quarter sections, principally, at $5 on long time. Cannot 
give date of sale, but it was within about 2 years and since our rail- 
road excitement. 
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X Int. 3. Have you received any letters from any one in regard 
to the taking of your evidence in this case or in regard to the con- 
troversy? If yea, attach copies of such letters or the original as 
part of your answer to this question. 

Ans. 3. Yes: I have received several letters from Edward 

248 Johnstone, of Keokuk, lowa, for whom I have been doing 

business for some time past, but these letters have not been 

preserved by me, but I can state that their contents were substan- 

tially asking information about the price of land per acre in Clay Co., 
Iowa, when sold in large tracts for cash in the year 1875. 

X Int. 4. What are the lands described in Int. 6 above reason- 
ably worth now ? 


Ans. 4. — 
Bon. 16, 946.908: Se WE I ititieeerene com seein $3,200 00 
“ 18, 94, 36, , a 3,200 00 
W. 3 8, 94, 37, . ” (Me nees on on cees seen 1,920 
N.3& S. E. } 13, 94, 37, is worth about. ................ 2,560 
. & 37, 94, SZ, te WOCER GN is ced shee coceccccns 1,920 
S. W.435, 94,37, “ M  @eeenttinomencenecuen 800 


$13,600 00 


The others I know nothing about. These prices I fix this way 
owing to the building of a railroad through here and making them 
accessible to markets, &c., Kc. 


(S’g’d) JAMES M. HOSKINS. 


249 Sworn to before me and subscribed in my presence by the 
said James M. Hoskins this 5 day of Sept., 1882. 
(S’g’d) F. H. HELSELL, 
Notary Public. 
STATE OF Iowa, 


7 88 : 
Buena Vista Co., j 


I, F. H. Helsell, a notary public in and for said county & State, 
do hereby certify that, in pursuance of the annexed stipulation for 
taking of deposition of James M. Hoskins, I caused to come before 
me at my office, in Sioux Rapids, in said county & State, on this 5 
day of Sept., A. D. 1882, between the hours of 6 & 7 in the after- 
noon, James M. Hoskins, who was then and there duly sworn by 
me and examined and his examination reduced to writing, and 
after being read over to said witness by me the same was subscribed 

and sworn to by him in my presence, and his deposition is 
250 now herewith returned; and I further certify that no other 

party than the witness and myself was present at his ex- 
amination. 

Given under my hand and official seal hereto annexed ai Sioux 
Rapids, in Buena Vista Co., lowa, this 5 day of Sept., A. D. 1882. 

[Seal F. H. Helsell, Lowa. | 
(S’o’d) F. H. HELSELL, 
Notary Public in & for Buena Vista Co., lowa. 
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Fees for deposition, $5.00. Unpaid. 


(Endorsed :) Deposition James M. Hoskins, Edward Jobnstone, A. 
L. Connable, C. F. Davis vs. John A. Wallace & C. R. Ford. Opened 
and filed Oct. 17, 1882. LE. R. Mason, clerk. 


251 And the defendants, to sustain the issues in their behalf, 
introduced upon the hearing in said cause the following tes- 
timony, to wit: 
252 Stipulation. 
In the Circuit Court of the United States for the District of Iowa, 
Central Division, at Des Moines. 


EDWARD JOHNSTONE and Others 
against 
JOHN A. Watiace and E. R. Forp, Defendants. 


It is hereby agreed in the above-entitled cause— 
ist. That the defendant, John A. Wallace, shall take his testimony- 
in-chief in above case within twenty days from this date. 
2nd. That the complainants shall take their testimony-in-chief 
within fifty days from this date. 
srd. That the said defendant shall have ten days after the testi- 
mony of complainants-in-chief to take his testimony in rebuttal. 
We agree to stipulate asto time, place, and manner of tak- 
253 ing evidence under this agreem’t. 
(S’g’d) HAGERMAN, McCRARY & HAGERMAN, 
Solicitors for Complainants. 
(S’g’d) CRAIG, COLLIER & CRAIG, 
Solicitors for Respondents. 


JuLty 11, 1882. 
At the request of Fred. Barnett, short-hand reporter, the time 
filing testimony for defendant Wallace is extended four days. 
(S’o’d) HAGERMAN, McCRARY & HAGERMAN, 


Attorneys for Complainants. 


yf 


= 


254 Sti pulation. 


In the Circuit Court of the United States, Central Division, at 
Des Moines. 
EDWARD JOHNSTONE and Others 
US. 
Jno. A. WatrAceE and E. R. Forp, Defendants. 
It is agreed in this case that the testimony taken in short-hand 


may be transcribed by the short-hand reporter, and, if the witnesses 
should not be there then to sign, may be read without being signed, 


~~? 


“? 
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and the fees of the short-hand reporters may be taxed as costs 
against the losing party same as depositions taken in long-hand. 
July 22, 1882. 
(Signed) HAGERMAN, McCRARY & HAGERMAN, 
Solicitors for Complainants. 
CRAIG, COLLIER & CRAIG, 
; Alt’ys for Defendanis. 


25D Contract. 


Contract between Edward Johnstone, A. L. Connable, and C. F. 
Davis and Wm. Leighton, parties of the first part, and E. R. Ford, 
party of the second part, witnesseth : 

That for a good and valuable consideration the said party of the 
second part has the option of purchasing for the period of sixty days 
from the date hereof of the said first parties the following real estate, 
to wit, all in the State of Iowa, in Sioux county, as follows: 


Sec. 36, t’p 94, R. 44, 640 acres. 
In Clay county as follows: 


Sec. 10, t’p 94, R. 36, 640 acres; 
Sec. 18, tp 94, R. 36, 624 acres; 


W. 3 8, t’p 94, R. 37, 320 acres; 
N.3 &5. E. } sec. 13, tp 94, R. 37, 450 acres ; 
i. 3 sec. 17, t’p 94, R. 37, 320 acres; 


S. W. } sec. 35, t’p 94, R. 37, 160 acres— 


upon the following terms, namely: If the said E. R. Ford or 
256 his assignees hereof shall in said sixty days deposit or cause to 
be deposited to the credit of said parties of the first part, in the 
Keokuk Savings Bank of Keokuk, lowa, the sum of fifty-eight hun- 
dred and seventy-six dollars or pay to them said amount in said 
city of Keokuk within said period of time, then the said parties of 
the first part (their wives joining) will make and deliver to said 
second party or his assigns a deed of aforesaid warranty against 
the claims of all persons claiming by, through, or under them or 
either of them, conveying all of said lands hereinbefore described 
to said second party or his assigns. 
In testimony whereof the said parties hereto have here subscribed 
their names this 17th day of February, 1575. 
257 (Signed) WM. LEIGHTON. 
C. F. DAVIS. 
EDWARD JOHNSTONE. 
A. L. CONNABLE. 
KE. R. FORD. 


STATE OF Iowa, 
County of Lee, "a 


Be it remembered that on this 17th day of February, 1875, before 
me, Wm. Ballinger, a notary = in and for said county, person- 
ally appeared Wm. Leighton, C. F. Davis, Edward Johnstone, A. L. 
Connable, and E. R. Ford, who are personally known to me to be 
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the identical persons whose names are affixed to the foregoing in- 
strument of writing as parties thereto, and severally acknowledged 
the same to be their voluntary act and deed. 
In testimony whereof I have hereunto subscribed my name 
258 and affixed my seal notarial the day and date above written. 
(S’g’d) WM. BALLINGER, 
Notary Public. 


Filed for record the 4th day of June, A. D. 1875, at 8 o’clock p. m. 
(S’g’d) A. H. CHENEY, Recorder. 


For value received I hereby assign all my interest in the within 
option or contract, to which this is altached, to John A. Wallace. 
Feb’y —, 1875. 
(Signed) E. R. FORD. 


Filed for record the 4th day of June, 1875, at 8 o’clock p. m. 


(S’g’d) A. H. CHENEY, Recorder. 


STATE OF lowa, | 


: 88: 
Clay County, | 


I,S. W. Dubois, recorder of deeds within & for said county, do 
hereby certify that the foregoing is a true and correct copy of the 
contract between Wm. Leighton, C. F. Davis, Edward John- 
259 stone, A. L. Connable, parties of the first —, & E. R. Ford, 
party of the second part, and the assignment thereof, as 
shown by the records of my office. 
(S’g’d) S. W. DUBOIS, Recorder. 


I hereby certify that this paper was offered in evidence in case of 
Johnstone et al. vs. John A. Wallace e al. as Ex. “1.” 
(S’g’d) FRED. P. BARNETT, 
Notary Public. 
is Be Be 


ge 


260 In the Cireuit Court of the United States, District of Iowa, 
Central Division, at Des Moines. In Equity. 


EDWARD JOHNSTONE et al., Complainants, 
Us. 
JOHN A. WALLACE et al., Respondents. 

Appearances: For complainants, Hagerman, McCrary & Hager- 
man; for respondent John A. Wallace, Craig, Collier & Craig, & 
H. C. Noyes; for respondent E. R. Ford, W. B. Collins. 
Depositionsof E.R. Ford, William Ballinger, and John A. Wallace, Taken 

on the Part of Respondent, John A. Wallace, by Fred. P. Barnett, 

Stenographer. 

261 Unirep States Crrcurr Court CHAMBERS, 

K EOKUK, lowa, July 11, 1882. 
In pursuance of the two stipulations heretofore attached, came be- 
fore me, Fred. P. Barnett, a notary public in and for the county of 
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Lee and State of Iowa, the witnesses hereinafter named, who, being 
called and examined on the part of respondent, John A. Wallace, 
having been duly sworn, testified as follows: 


E. R. Forp, called on the part of the respondent, John A. Wallace, 
having first been by me duly sworn, deposes and days: 


Direct examination by Mr. Cottier: 


What is your name and place of residence? 


Ans. My residence is St. Paul, St. Charles county, Missouri; age, 
oY years—near 60 now. 
262 2. Are you the same E. R. Ford made defendant in this 


sult? 

Ans. I am. 
Are you acquainted with John A. Wallace? 

Ans. I am. 

Where were you doing business 1875? 

Ans. In St. Louis; principally in St. Louis, Mo. 

{ hand you a paper purporting to be a copy of a copy of a con- 
tract between Edward Jolinstone, A. L. Connable, C. F. Davis, and 
William Leighton and yourself, which I now offer in evidence and 
attach the same as Exhibit “1” to yourdeposition. Please examine 
the same and state whether or not you had something to do with 
the transaction out of which that paper grew. It seems to bea 
certified copy from the recorder of the county up there where it was 
filed. We haven’t the original here. I will read it to you. 


263 (Here counsel reads Ex. 1.) 


Ans. I believe it to be a correct copy of the contract in which I 
participated, as shown. 

6; Where were the negoti: theme which resulted in that paper had; 
in what place where the negotiations had which resulted in this 
contract, Exhibit 1? 

Ains. In what town, do you mean, or part of the town? 

7; In what town? 

Ans. In Keokuk. 

8| How did you hap pen to come here to Keokuk in this matter 

Ans. Is it requisite that I should narrate a circumstantial ae- 
count ? 

9, Yes. Give the circumstances fully which led to your coming 
here. 


Objected to as incompetent, irrelevant, and immaterial. 


Ans. I was keeping an office, or part of an office, in the 

264 office of Mellen & Schwartz, a real estate office, in St. Louis, 

at that time, and associated in transactions frequently in 
which they were interested. Mr. Wallace—— 

10. That is, John A. Wallace? 

Ans. Mr. John A. Wallace, the cudefendant, was frequently there 

for business purposes and transactions with them; and Mr. Mellen 

or Mr. Schwartz, or, I may say, Mellen & Schwartz, approached me 


10—94 


SARIN 
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or applied to me to know if money could be procured upon Towa 
land, or how to procure money upon Towa land, knowing that [ 
was formerly an Iowa citizen, stating that Mr. Wallace was the 
owner of a list of lands, and wished tv convert or realize or procure 
money upon them, and knowing, also, that I had a an ex- 
265 tensive acquaintance here in more or less monied circles. 
I gave it as my opinion that money could be raised in 
‘Keokuk by placing the lands in such a way that they would be 
security, by sale or otherwise, in a satisfactory manner. I sup- 
pose—that is, now I am speaking from a recollection or speaking 
from my habit of doing business—I will say, it is a long time since, 
and I can’t remember the words, but it was substantially to that 
effect, and in the conversation that ensued I detailed my methods of 
getting the money, as was my habit in all such transactions con- 
nected with Iowa. I represented that deeds of trust were not 
treated as such in Iowa, but as mortgages, and therefore a 
266 short loan that was sought or desired could not be made upon 
a mortgage or a deed of trust which would be treated as a 
mortgage, because of the length of time it would take to enforce the 
payment, and suggested a method of realizing the money by selling 
the land with a privilege of repurchase, either by the individual or 
by some other method, if there was a desire to repurchase ; that by 
offering the land at a price which would be attractive purchasers 
could be found, I had no doubt. That was the preliminary conver- 
sation with—I suppose it was with Major Mellen, as he generally 
introduced such subjects and did the talking. 
11. Was Mr. Waliace present during the conversation ? 
267 Ans. Well, I can’t say whether he was or not... I think not, 
however, at that time, because 
12. You did see him before you came to Keokuk ? 
Ans. This occurred in St. Louis, in the office, and I can’t say 
whether Mr. Wallace was present at the time of the introduction of 
the subject to me or.not. I presume not. 


Complainants move to strike out all that part of the answer of 
witness purporting to give conversations between himself and Mellen 
& Schwartz or Wallace or either of them, because such conversations 
were not in the presence of any of the complainants, and therefore 
are hearsay testimony, and are immaterial and irrelevant. 


13. Did you see Mr. Wallace before you came to Keokuk ? 
Ans. I did. 
268 14. Did you have a conversation with him in regard to this 


+ 


matter before you came here? 
Objected to as incompetent, irrelevant, and immaterial, and as 
hearsay. 


Ans. Such conversation as I had with Mr. Wallace was in connec- 
tion, more or less, with Mellen & Schwartz in regard to the method 
or means of success of realizing the money for Mr. Wallace upon the 
lund, and it was implied or was substantially represented by them or 
Mr. Wallace as needed by him, and that he would be willing to pay 
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liberally for such services as could be rendered in procuring the 

money that he wanted; and it resulted in his proposing to 
269 have me come up, pay my expenses—pay me a commission 

and pay my expenses here—if a loan or otherwise could be 
made, in assisting him to doit. I would say “or otherwise” be- 
cause it was not then known just what could be done. This was all 
preliminary; I had npt at that time ascertained of any loan. I 
ought, perhaps, say that before that [ had opened a correspondence 
with Mr. Leighton, presenting the matter to him, and awaited his 
answer, which was favorable; upon which announcement we, Mr. 
Wallace and I, prepared and came up to this place. 

16. Have you in your possession any letters that you received 
from Col. Leighton in regard to the matter? 

Ans. I can’t answer that question affirmatively or nega- 
270 ~—sitively; I may have and I may not. 

17. Will you examine, upon your return home, and for- 
ward any letters which you may have of Col. Leighton’s, bearing 
upon this subject, to the notary ? 

Ans. I will try and doso. If I have now any letters they are 
packed away with some papers, miscellaneous papers, which are 
almost inaccessible, on account of having been transferred and 
moved and packed and repacked, and are almost inaccessible, and 
after the introduction of the matter to Col. Leighton the further 
business was by telegraph. 

18. When you came to Keokuk who came with you, if any one? 

Ans. At that time? 

19. Yes, sir. 

271 Ans. John A. Wallace, the eodefendant in this ease. 

20. Please give in detail what occurred between you and 
Mr. Leighton or Mr. Johnstone—Ed ward Johnstone—A. L. Connable, 
or C. F. Davis or either of them with reference to this loan desired 
by Mr. Wallace, on your arrival in Keokuk, as fully as you can 
recollect the same. 

Ans. Well, I can only speak from recollection of the details. I 
know substantially what was done, but I can only speak of the de- 
tails from recollection. I called upon Mr. Leighton, introduced 
Mr. Wallace or presented Mr. Wallace to him. He made then the 
representations and exhibits for himself, and the negotiations were 

principally, if not altogether, between Mr. Leighton and Mr. 
272 Wallace and Leighton, Mr. Davis, and Mr. Connable and 

Judge Johnstone. ! myself took no part in the negotiations 
with the plaintiffs in the suit. I believe I took no part, except in 
the execution of that paper, Ex. 1—that contract. 

21. Were you present at the conversation with Mr. Leighton that 
was had, that occurred between Mr. Wallace and Mr. Leighton, in 
reference to the matter? 

Ans. I suppose I was frequently, because it lasted one or more 
days. I can’t say how long. 

22. State your recollection of what occurred between them in any 
of the conversations that you heard. 
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Complainants object to the witness detailing any conversa- 

273 _ tion between himself and Mr. Leighton on the ground that Mr. 

Leighton is dead and such testimony is incompetent in this 

case as against the complainants—all of them or any of them; and, 

further, that such testimony is incompetent, irrelevant, and imma- 
terial and hearsay. : 


Ans. I can’t state specifically further than it was in affirmation 
of the course he had contemplated in placing or securing the dis- 
position of the land or receiving means from the land. 

23. What, if anvthing, was said in the conversation with Mr. 
Leighton in regard to taking a deed and giving a contract such as 
Exhibit 1 in preference to a mortgage upon the land as security. 


Same objection as last above. 


Ans. The objection to a mortgage was paramount and 
274 ~=final. The objection was final, and it ceased to be a question. 
The alternative was a disposition of the land, if the parties so 
consented, by conveyance, with a privilege of repurchase if the par- 
ties desired or any party desired, the lenders not desiring to buy 
lands, as was expressed, but preferring to sell at an advance—a 
moderate advance; hence they were willing to give the party or 
defendants or one of the defendants, if so expressed, the privilege of 
repurchasing the land within a given time and at a-specified price, 
Mr. Wallace representing that he didn’t wish to part with the lands 
finally because there was a good deal more money to him in them 
in repurchasing and handling them if he could do so, or to 
275 a party that could do so. 
24. What reasons, if any, were given or objections made 
to taking a mortgage as security for the money that Mr. Wallace de- 
sired on the lands by Mr. Leighton ? 


Same objection as last above. 


Ans. The length of time that would necessarily be required to 
foreclose and realize upon that:class of security. 

25. In the negotiations you heard between Mr. Wallace and Mr. 
Jeighton was Mr. Wallace desiring to absolutely sell the Jands? 


Same objection as last above. 


26. Or simply to use the property in such a way as to raise money 
upon it? 


Same objection as last above. 


Ans. His object—John A. Wallace, the codefendant, was desirous 

of using the land to raise money in the most practicable 

976 method, and the conversation after the conclusion was reached 

that a mortgage could not be entertained was had whollv, I 

may say, upon the methods of using lands for the purpose of raising 
the money otherwise. 

27. Did these gentlemen or Mr. Leighton claim at the time that 

these contracts were made that they were desirous of purchasing the 
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lands outright or were they desiring to take them in such a shape 
that the repayment of this money would be secured to them ? 


Same objection as last above. Complainants further object on the 
ground that the question is leading and suggestive and calling for 
the conclusion of the witness. 


Ans. My recollection is that they were only willing—that 

277 is, the plaintiffs in this case were only willing in the purchase 

to give the amount of money paid Mr. Wallace at the time, 

and if they could be sold in a legitimate way to be satisfied with the 

profit expressed in the difference between the price of the sale and 

the price of purchase and the price at which they were to be sold in 
the option or contract. 

28. Was there anything said about interest in the negotiations 
with Col. Leighton or either of the plaintiffs ? 

Ans. I don’t think there was at all. It was not treated as a loan 
in the sense—usual sense—of a loan. 

29. What reason was given in the conversation for agreeing to 
give Mr. Wallace or yourself an opportunity to pay a certain amount 

and take these lands within a certain time? 
278 Ans. Mr. Wallace considered the land to him of much 
more value than expressed in either of those amounts speci- 
fied—that is, I should say, specified in the contract—and desired to 
recover the land by purchase, repurchase, and subsequent use, and 
realize a thus further value. Does that entirely answer the ques- 
tion ? 

30. Yes; I guess so. When you first came to Keokuk state 
whether or not—or state what, if anything, was said about the ex- 
tent of your interest in the transaction to Col. Leighton or either of 
plaintiffs. What explanation did you make of the extent of your 
interest in the transaction to Col. Leighton or either of plaintiffs? 

Same objection as last above. 

Ans. I had no interest beyond the compensation paid me, 
279 orto be paid me, at the time by the codefendant, Mr. Jolin 
A. Wallace. 

31. Did you so state to Leighton—that you were acting for Wal- 
lace in the matter ? 

Same objection as last above. 

Ans. I did; I suppose I did. I suppose it was understood, for I 
didn’t ask them for any compensation, and they knew I didn’t come 
for nothing. 

32. When vou first met Col. Leighton state whether or not you 
explained to him whe it was that desired to realize money upon 
these lands in some shape or other. 

Ans. That was done from the inception. 

33. Aud who was the person that you named as the person who 
desired to realize upon the lands? 

Ans. Mr. John A. Wallace, the codefendant. That was 
280 done in my first and only letter. I think I wrote one letter 
only, setting forth the whole matter, in St. Louis, and subse- 
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quently the communication was by telegraph; and in the whole 
proceeding Mr. John A. Wallace was named and described as the 
party desiring to effect the transaction. 

Complainants move to strike out from the answer the statement 
of the witness as to the contents of any letters or telegrains which 
passed between him and Col. Leighton, as not being the best evi- 
dence ; and, further, the same are not material, relevant, or compe- 
tent. 


34. What, if any, conversation did you have with any of the 
plaintiffs other than Col. Leighton with reference to this matter? 
Ans. None whatever that I recollect, unless it should be— 
281 unless it was in the final and onlv interview, at the time of 
making the contract, which was then cursory only; I sup- 
pose it to be, because I had nothing to say. 

35. Do you recollect about how much money the plaintiffs agreed 
to furnish to Mr. Wallace upon those lands described in this con- 
tract? 

Ans. I think they were willing to take the lands and to advance 
upon the lands a dollar and a half an acre—at a dollar and a half 
an acre—and the number-of acres, I think, was over two thousand. 

06. Did either of them get to look at it before 

Ans. I don’t know but that it was over three thousand—about 
3,000 acres, I think. 

37. Did either of them go to look at the land after you 
282 came here—either of the plaintiffs? 
Ans. Not that I am aware of. 

38. From any conversation that you had with them or heard 
from either of them, did they see the land before closing up the 
transaction ? 

Ans. I can’t say that they had—that is, had seen it. I may say, 
if it is pertinent, that that class of land was pretty well understood 
with the business community here, being the Des Moines river 
land-grant lands or railroad lands. 

39. Who were the details of these negotiations most largely car- 
ried on with after you and Mr. Wallace came to Keokuk? Who of 
the plaintiffs ? : 

Ans. Mr. William Leighton had the matter in hand with the 

plaintiffs, and made the negotiations, so far as I understand 

283 them,acting in concert with John A. Wallace,the codefendant. 

40. There was a deed made by Mr. Wa!lace direct to the 

parties plaintiff and Mr. Leighton while you were here, or delivered 
to them, was there not? 

Ans. I think there—I understand there was. 

41. State whether or not that deed was delivered to the parties 
plaintiff at the same time they gave back this contract, Ex. 1, that 
has been read here, to Mr. Wallace. 

Ans. I believe it to be a part and parcel of the same transaction. 

42. I see indorsed upon the copy, Ex. 1, an assignment as fol- 
lows: “ For value received, I hereby assign all my interest in the 
within option or contract to which this is attached to John A. Wal- 
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lace. Feb’y, 1875. E. R. Ford.” State when you signed 
284 ~—sv thhatt assignment. 

Ans. It may have been preceding the execution or may 
have been subsequent—immediately subsequent or at the time. [ 
can’t say precisely which. 

43. I will ask you for the purpose of refreshing your memory 

Ans. But I will say it-was done at or about the time and was a 
part of the transaction. 

44. I will ask you if the assignment was not executed after the 
execution of the paper, but before the delivery and closing up of 
the transaction between Mr. Wallace and the parties plaintiff and 
Mr. Leighton ? 

Ans. In my previous answer in which I have said it may have 

been—I think my previous answer covers the whole ground. 
285 It may have been previous, may have been at the same time, 

or may have been subsequent, but was part and parcel of the 
same transaction. 

45. You are clear in your recollection of the fact that in your 
negotiations with Mr. Leighton that you explained to him, either by 
letter or in conversation, that you were acting in this matter for Mr. 
Wallace, and had no interest in this land outside of whatever com- 
mission you might have, are you? 


Objected to as incompetent, irrelevant, and immaterial, and as 
hearsay. 

Ans. I can’t use any language that I may have uttered—can’t 
repeat any language that I may have uttered, but Mr. Leighton un- 
derstood from declarations of various kinds that I had no interest 

whatever—no personal interest whatever—in the Joan or in 
286 the transaction. I mean | had no interest in the transac- 
tion, but was employed by Mr. Wallace. 


Cross-examination by Mr. HAGERMAN: 
46. In what business was Mr. Wallace engaged at the time that 
you and he came to Keokuk? 
Ans. I can’t answer specifically further than to say that he was in 
a general brokerage business, as well as a dealer in securities of 
various kinds and real estate. 
47. Where was his place of business? 
Ans. Both in St. Louis and in New York. 
48. Where was his office in St. Louis? 
Ans. I think he made his headquarters as much as any- 
287 where—though not to my knowledge having any so-called 
oftice—he made his headquarters at Mellen & Schwart’ by 
coming in there and transacting business at various times. 
49. Did he have any regular desk in that office? 
Ans. He did not. 
50. Did he have any regular office in St. Louis at all? 
Aus. Not to my knowledge. 
51. Do you know when he acquired these lands that he conveyed 
by this deed to Johnstone, Davis, Connable, and Leighton? 
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Objected to as not a proper cross-examination and as immaterial, 
incompetent, and irrelevant. 

Ans. Within a few weeks or months prior; immediately prior. 

52. Do you know from whom he obtained them? 


Objected to as incompetent, irrelevant, and immaterial, and as 
not proper cross-examination. 


288 Ans. Except as shown in the body of the instruments, the 
deeds—except as shown in the body of the deeds and the rep- 
resentations of Mr. Wallace, as sustained by the representations of 
Mr. Wallace. 
53. Well, from whom did he obtain these lands in question as he 
represented to you ? 


Same objections as last above mentioned. 


Ans. Am I permitted to ask Mr. Wallace a question to refresh my 
memory ? 
54. I would rather you would answer from your own memory. 
Ans. I can’t recall the names of the different parties; they have 
slipped my memory, except Mr. Kilbourne. I recall him, of course, 
but there are two or three other parties that he bought the lands of, 
but I can’t recall them. 
89 55. Did you have anything to do with assisting him in 
purchasing those lands ? 
Ans. None whatever. 
56. Do you know what it was that he bought those lands with 
from his representations to you? 
Objected to as incompetent, irrelevant, and immaterial, and not 
proper cross-examination. 


bo 


Ans. From his representations, as well as—well, from his repre- 
sentations they were purchased with Missouri war claims—what are 
known as Missouri war claims. 

57. Do I understand you, Doctor, as saying that Mr. Wallace did 
not want to sell these lands at all? 

Ans. You do. | 

58. He did not want to sell them? 

Ans. That is, he so expressed himself. 

59. That was to you? 

Ans. Well, he expressed himself generally. 
290 60. Well, you heard him express himself ? 
Ans. Yes, sir. 

61. That was to vou? 

Ans. Well, I beard him express himself to others that there was 
more value in them to him than he could sell them for. 

62. That was here? 

Ans. That was here and in St. Louis both—that there was more 
value in the lands than he could sell them for. 

63. In the conversations that you have spoken about in your tes- 
timony, which took place at St. Louis between you and Wallace and 
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between you and Wallace and Mellen & Schwartz, where any of 
these plaintiffs or Mr. Leighton present? 

Ans. None whatever. 

64. When you came to Keokuk with Mr. Wallace you introduced 

him to Mr. Leighton, did you? 
291 Ans. An introduction was not necessary, for Mr. Leighton 
was acquainted with Mr. Wallace. 

65. After Mr. Wallace came here who conducted the negotiations 
with Mr. Leighton and the other purchasers of the lands? 

Ans. He did. 

66. You had nothing to do with it further ? 

Ans. I had nothing further to do with it. 

67. Now, can you remember the time and place of any conversa- 
tions between Mr. Wallace and Mr. Johnstone or Mr. Connable or 
Mr. Davis? 

Ans. So far as Mr. Johnstone, Mr. Davis, Mr. Connable, and Mr. 
Wallace were concerned, collectively, | knew nothing about any 
negotiations or transactions. I was not present, I think, at a single 

one, either collectively or individually. 
292 68. Then you never were present at any conversation be- 
tween them or either of them and Mr. Wallace relating to 
this land transaction ? 

Ans. I think I was not; I think I was not. 

69. The information, then, that you derived after you came up 
here as to the progress of these negotiations you derived from Mr. 
Wallace ? 

Ans. Mr. Wallace and Mr. Leighton, at conversations occurring 
at Mr. Leighton’s office, at which I was sometimes present. 

70. Did you pay any particular attention as to those conversa- 
tions? 

Ans. I suppose I did, as [ am in the habit of doing so. 

71. But those were the only conversations that you ever heard 
between Wallace and any of the parties relating to these land trans- 

actions here in Keokuk ? 
993 Ans. So far as I can recollect, I don’t think I was present 
ata single interview or participated in any negotiations or 
conversation. 

72. Were you present at the final closing of the trade? 

Ans. Not at the closing, unless you call the execution of the papers 
the closing. 

73. The execution and delivery of the papers—were you present 
at that time ? 

Ans. I was present at that time. 

74. Was this option handed to you at that time? 

Ans. It was. 

75. It was? 

Ans. It was handed to me for my assigning. 

76. Now, did you assign that coutract in the presence of Mr. Con- 
nable or Mr. Johnstone or Mr. Davis or Mr. Leighton ? 

Ans. | can’t speak positively as to that, because, as I have before 
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stated, I don’t recollect whether it was previous, at the same 
294 time, or subsequent. 

77. Do you know that they ever had any information that 
you had assigned that contract until they ascertained that the con- 
tract had been recorded with that assignment upon it? 

Ans. I can’t say as to that. 

78. You have no information upon that? 

Ans. I have no information upon that subject; I can’t state from 
information. I can state what my understanding was, if that is de- 
sired. 

79. Only from some conversations with these parties ? 

Ans. Then I can say that [ have no recollection of any conversa- 
tion upon that subject with them as to their knowledge. I have no 
recollection of it. 

80. The two contracts which finally passed between the 
295 parties was the Wallace deed, which was delivered to Leigh- 

ton, Connable, Jolinstone, and Davis, and this option contract 
that was delivered to you. 

Ans. Were they not true, you say ? 

81. Were they not the two contracts that passed between the par- 
ties ? 

Ans. The contract of conveyance and this contract ? 

82. Yes, sir. 

Ans. So far as I know. I don’t know of anything more. 

83. So far as you know, at the time those were the only contracts 
between the parties, weren’t they ? 

Ans. No; I think not. I think there was another contract, upon 
refreshing my memory. There was a deed or—yes,a deed. One of 
the deeds was imperfect, or else there was something wrong. Either 

some taxes had to be looked up or there was some imperfec- 
296 ‘tions in the deed, and I disremember particularly what im- 

perfection may have existed, and it required time for correc- 
tion, and there was a portion of the payment retained until that 
should be corrected, and a contract or note or something of the 
kind, whatever it was, was executed, so as to cover that part of the 
contract. 

84. That contract just modified the amount of the purchase-money 
of the deed ? 

Ans. It made up the aggregate of the amount that was to be given 
for the entire amount of lands described in the proceedings. What 
I mean is in the plaintiffs’ petition. 

85. I will ask you, then, if these three contracts—the deed of con- 
veyance from Wallace to these parties, the option contract. to you, 

and this other paper to which you have referred—were all 
297 the contracts between the parties at the time that the con- 
tracts were finally delivered. 

Ans. So far as I know or can recollect. 

86. And you know of no other contract between them at that time 
than what was expressed in those writings ? 

Ans. I know of none. 
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87. And, so far as you know, those writings correctly express the 
contracts between the parties at that time? 

Ans. So far as I know, I believe that they do. 

88. The contracts as written correctly express the understand- 
standing and agreements between the parties at that time? 

Ans. I believe they do. 


Complainants move ‘to strike out the question and answer as in- 
competent, irrelevant,and immaterial. 


298 89. And you know of no oral contract beside these written 
contracts in any way modifying them ? 
Ans. I know of none. 


Complainants move tostrike out the question — answer as incom- 
petent, irrelevant, and immaterial and being the conclusion of the 
witness. 

90. Now, 1 will ask you if you and Mr. Wallace within the 60 
days that were given by this contract attempted to make a sale of 
these lands? 

Ans. For myself I gave no further attention to the matter, hav- 
ing no interest whatever in it. 

91. Did you give any attention to it for Mr. Wallace? 

Ans. None whatever, and what Mr. Wallace may have done I do 
not know. 

92. I will ask you, Doctor, if you knewofa Mr. Crafton hav- 
299 ing some Iowa lands which he obtained about the same time 
that Mr. Wallace obtained these lands in controversy and for 

the same consideration. 

Ans. I did. I can’t specify as to the consideration, except that 
they were paid for in Missouri war claims. As Mr. Grafton—well, 
[ will put my answer more consecutively. 

93. Question reread at request of witness. 

Ans. I knew Mr. Crafton when he was adjutant general of the 
State of Missouri, and he had a list of lands purchased with these 
claims known as Missouri war claims, as represented. 

94. Do you know that Mr. Crafton sold those Iowa lands or a 
portion of them to these plaintiffs shortly after Mr. Wallace had 
made this sale of them? 

Ans. I negotiated a similar transaction for Mr. Crafton 
800 with Mr. Leighton. 

Complainants move to strike out the question and answer as in- 
competent, irrelevant, and immaterial. 

95. Was there any contract of repurchase in that transaction be- 
tween them and Mr. Crafton ? 

Same objection as last above. 


Ans. There was. 
96. Was there an option contract similar to the one in contro- 
versy ? 


Same objection as last above. 
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Ans. Not exactly similar, because it ran to Mr. Crafton individ- 
ually. I think it did. 

97. For how long a time? 

Ans. I can’t now recollect, but about 60 or 90 days. 

98. Did Mr. Crafton ever avail himself of that option and repur- 
chase the land within the time? 


Objected to as incompetent, irrelevant, and immaterial, and not 
proper cross-examination. 


Ans. He did not. 
301 99. Were those lands sold at thesame price per acre as the 
Wallace lands? 


Same objection as last above. 


Ans. I can’t recollect exactly as to that item. I should qualify 
the previous answer by saying that Gen. Crafton came here before 
the expiration of his option and concluded an arrangement for the 
transfer of the lands by receiving a further amount of money and 
surrendering the option. I came with with him at the time. 

100. That was before the expiration of the time ? 

Ans. Before the expiration of the time. 1 came with him. 

101. Doctor, I think, not in your answers, but in some of the ques- 
tions put to you by opposing counsel, in speaking of this transaction 

between Wallace and the plaintiffs and Mr. Leighton, you 
302 may have used the word loan. I want to know from you ex- 

plicitly whether there was any loan made, unless it be ex- 
pressed in this deed of conveyance and in this contract, back ? 

Ans. The deed and the option contract express the whole trans- 
action. 

102. And you don’t mean to say that it wasa loan? You don’t 
mean to say whether it was a loan or what it was? 

Ans. I didn’t so understand it as a loan. 

103. And in your negotiations you didn’t understand it in that 
light, as a loan? | 

Ans. I did not. From the beginning, in St. Louis, I think it was 
my own suggestion as to this option of repurchase, knowing that a 

mortgage or deed of trust would not be accepted for a short 
303 loan. Knowing that, I gave itas a suggestion or opinion that 

no short loan could be effected. As no loan was contem- 
plated, the subject-matter of a loan was left out of the question alto- 
gether. 

104. And what you suggested to Mr. Wallace was that he make a 
sale and take back a contract of repurchase within a stipulated time 
and for a stipulated price? 

Ans. That was the only method that I thought—this is the way 
that I commenced the conversation in St. Louis on that question, 
in this instances and in various instances in which I was approached 
in reference to Iowa lands, that a sale might be effected, but that a 
short loan could not be made upon unimproved lands; hence I 

am quite positive that the subject of loans was not enter- 
304 tained, was not discussed, was not entertained at all. 
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105. And the question of interest was never discussed be- 
tween Mr. Leighton and Mr. Wallace or the complainants and Mr. 
Wallace, so far as you know ? 

Ans. Now at all; I am confident not at all. Whatever compen- 
sation the purchasers would consider in the matter would be in the 
nature of a profit on the land in selling. That idea I conveyed and 
entertained it myself. * I undertook to convey that and entertained 
the same idea or opinion myself. 


Redirect examination by Mr. CoLiier : 


106. In the negotiations with Mr. Leighton [ understood you, in 

answer to Mr. Hagerman, to say that Mr. Wallace claimed 

305 that the lands were of more value to him than the amount of 
money he desired to raise upon them. Is that correct ? 

Ans. He continually so expressed himself. 

107. And in Mr. Wallace’s conversation with Mr. Leighton state 
whether or not he was proposing by whatever contract the- drew up 
to use these lands as security for whatever money was advanced to 
him or them, and whether or not these papers, the deed and the 
conveyance back, was not the method that the partie- devised for 
securing the repayment of this money back to the plaintiffs and Mr. 
Leighton ? 


Objected to as calling for a conclusion and as leading and sugges- 

tive; and, further, because the the witness has stated that 

306 the contracts expressed clearly what was intended between 
the parties. 


Ans. Not wholly. It was not wholly expressed in that language. 
The price and money that they paid was an amount that was satis- 
factory to them to hold the lands should they not be repurchased, if I 
apprehend your meaning. They were willing to sell the lands at 
that advance within the time specified, 60 days, as it was then 
termed. 

108. In your direct examination I understood you to say that 
there was talk between Mr. Wallace and yourself and Mr. Leighton 
about a mortgage and reasons given why a mortgage would would 
not be satisfactory to him; was that correct? 

Ans. It was. 

109. And that his objection to the mortgage was the delay in fore- 
closure ? 

Ans. It was a reiteration, I may say, of my customary lan- 
307 guage,and I presume the language that I had in St. Louis 
in the beginning with Mr. Wallace. 

110. That is, that a mortgage or paper in the nature of a deed of 
trust would require to be foreclosed ? 

Ans. Would require to be foreclosed. 

111. Which is getting the money for a short time? 

Ans. Would not be entertained. 

112. Would not be entertained ? 

Ans. Yes, sir. 
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118. When Mr. Wallace first had his conversation with you his 
desire, expressed at that time, was simply to secure a loan upon the 
land, was it not? 


Objected to as incompetent, irrelevant, and immaterial, and as 
hearsay. 

Ans. It was his desire. 

114. When he came to Keokuk he had abstracts of title 
308 to the land, showing title in him, which he exhibited to Mr. 
Leighton, had he not? 

Ans. I think he did; I am confident he did, because I examined 
them myself. 

115. You had nothing which showed yourself to have any inter- 
est in them ? 

Ans. Nothing whatever. 

116. In the conversation with Mr. Leighton did you claim to 
have any interest in the lands? 

Ans. None whatever, but to the contrary. 

117. Did you claim any interest in that — was raised upon 
them beyond your commission ? 

Ans. None whatever. 


(Witness excused.) 


Adjourned until such time as shall hereafter be agreed upon. 


309 UNITED States Circuit Court CHAMBERS, 
K EOKUK, lowa, July 22, ’82. 
By consent the taking of these depositions is resumed pursuant 
to the foregoing adjournment and in accordance with the stipula- 
tions first herein referred to. 


WiLuiAM BALLINGER, called on the part of the respondent, John 
A. Wallace, being by me first duly sworn, deposes and says: 


Direct examination by Mr. Crate: 


118. What is your name, age, and place of residence ? 
Ans. William Ballinger; age, 38; reside at Keokuk, Lowa. 
119. Are you acquainted with the parties to this suit? 
Ans. Yes, sir; I believe that I know them all. 
120. Were you acquainted with them in February, 1875? 
Ans. Yes, sir. 
310 121. In what business are you now engaged, and in what 
business were you engaged at the date last spoken of? 
Ans. I was attorney-at-law at both dates: 
122. Here in the city of Keokuk? 
Ans. Yes, sir. 
123. Did you see and have any business with Mr. Wallace, the 
defendant in this suit, at that time—at or about that time? 
Ans. At or about what time, Mr. Craig ? 
124. February, 1875. 
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Ans. Yes, sir; I saw Mr. Wallace and had some business trans- 
actions with him. 


Complainants move to strike out the question and answer as in- 
competent, irrelevant, and immaterial. 


125. Where was he living at that time, and with whom, if any 
person, did he come to this city? 
Ans. I think he was living in St. Louis at that time, and I 
311 don’t know with whom he came. My impression is that he 
came with Ford, but I don’t know that. They were here to- 
gether. 
126. Do you know on what business? If so, state. 
Ans. Yes; I know from them. I know what business they said 
they came on—Mr. Ford and Wallace. 
127. Well, what business was it? 


Objected to as incompetent, irrelevant, and immaterial and as 
hearsay. 


Ans. I learned from them that they came here to make a loan for 
Mr. Wallace—to obtain a loan. The particulars I learned from 
Col. Leighton. I did not know at that time who the other parties 
were. 

128. Well, state, as far as you know, what was done. 

Ans. I don’t know that I know anything only as they told it to 

me. . 
o12 129. State whether or not you saw any papers between the 
| parties to this suit or not. 

Ans. Yes, sir; I think I saw—shall I name tlie papers that I 
saw ? } 

130. Yes, sir. 

Ans. I think I saw the deed and I think I saw the contract or 
option, whatever it may be termed, by the plaintiffs to Mr. Ford. 

131. What, if anything, had you to do with the deed that you 
speak of? 

Ans. I don’t know that I nad anything. Do you mean its exe- 
cution ? 

132. What, if anything, had you to do with the deed that was 
executed between the parties at the time? 

Ans. I don’t know, any more than it may have been shown to 
me. You mean did I take the acknowledgement or write the deed ? 

133. Yes; I can’t ask you a leading question. 
013 Ans. I don’t know that I did either. I may have taken 
the acknowledgement. If I could see the deed I could tell. 
I know I didn’t take Mrs. Wallace’s acknowledgement, because she 
was not there. 

134. Did you see the deed’ 

Ans. I think I did. 

135. Who were the parties to the deed ? 

Ans. If I remember right, John A. Wallace and wife were the 
grantors, aud the plaintiffs in this suit were the grantees—if I re- 
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member. The plaintiffs in this suit and Col. Leighton were the 
grantees, I think. 
136. What did that deed convey? 
Ans. It conveyed a lot of lands. 
137. Do you know where the lands lay ? 
Ans. I think thev lay in Clay county and some other counties in 
this State; up in the northern portion of the State some- 
314 ~where, chiefly in Clay county, I think. 
138. Now, what paper, if any, was executed in connection 


with that deed or at the same time? ~- 
Ans. Well, this bond or this contract or option which I spoke of 
before was executed at the same time. 
139. I hand you a copy of a contract executed between the par- 
ties to this suit, certified by the recorder of Clay county, and filed 
as a part of Mr. Ford’s deposition in this case as Ex. 1. Examine 
that paper and state if this is the contract or copy of the contract 
that you speak of. 
Ans. I take it to be so; yes, sir. 
140. At what time was that executed with reference to the deed 
that you spoke of? 
Ans. My recollection is that it was executed at the same time— 
same date. 
315 141. There are certain lands spoken of in that contract, 
described in that contract. State whether or not the- were 
the lands contained in the deed. | a os 


Ans. My recollection is that they were the same lands. 

142. The deed of Wallace to the parties that you have named? 

Ans. Yes, sir. 

143. There is an assignment upon said contract spoken of. When 
was that assignment made with reference to the execution of the 
paper itself? | 

Ans. My recollection is that it was made either at the time or be- 
fore the transaction was completed. 

144. The date of said assignment is stated as of February, 1875, | 
without giving the day. Do you know “worn that happened that the 
day of the month was not put in the date of the assignment ? 

Ans. Yes, sir; I think I do. I think that the date was not 

016 tut in, because the transaction was not yet completed, and 

that Mr. Wallace wanted this paper assigned to him before 

the transaction was completed, and didn’t wish it in Mr. Ford’s 

hands, and wanted to make sure of it, and so had it indorsed in 
advance. 

145. Did you take Mr. Leighton’s acknowledgement to that paper— 
that contract ? 

Ans. I couldn’t say from recollection about it. I presume I did. 
I see my—you haven’t got that original contract ? 

146. That is a certified copy. 

Ans. I suppose I took all of their acknowledgements, but I have 
no very distinct recollection about it. 

147. State whether you know whether Mr. Leighton knew of the 
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assignment by Ford to Mr. Wallace, as appears upon that contract ; 
and, if so, how you know. 


317 Objected to as incompetent, irrelevant, and immaterial, Mr. 
Leighton being dead. 


Ans. Well, in respect to a part of that matter I have a pretty de- 
cided recollection, and as to another part of it I have not. At one 
time I had just a moment’s conversation with Mr. Leighton in which 
the matter of the assignment, before it went into Wallace’s hands or 
before Wallace completed the transaction, was mentioned, and Leigh- 
ton laughed and said,“ And so he got the paper signed in advance.” 
Now, that I am quite positive occurred; but whether it occurred 
after these things—after this transaction was completed or before— 

I can’t say positively about that; but my impression is that 
318 it was at the time that I took his acknowledgement. That is 
my impression ; but I couldn’t say positively about it. 

148. What is your best recollection upon that subject? 

—. Well, that is my best recollection. J am mixed about it as 
to when it did occur. 

149. Was that paper present when Mr. Leighton made that state- 
ment? 

Ans. That I couldn’t say—that that paper was present. 

150. Well, did he see that paper at the time that he made that 
remark ? 

Ans. Well, that is the part about which I am not sure. I don’t 
know. My memory is that he did; that I had that paper at the 
time that that remark was made; but | won't say so. That is my 
best recollection of it. 

151. State whether or not Mr. Wallace delivered the deed 

319 for the lands to the plaintiffs before or after he got that con- 

tract with the assignment—before the contract with the as- 
sigument on it was delivered to him. 

Ans. Well, Mr. Wallace consulted with mesomething about these 
matters, and he was very averse, | remember, to having the deed 
pass out of his hands until he got this contract into his own posses- 
sion ; and, as I understood it both from Wallace and Mr. Ford, this 
contract was made to Ford with the intent that it should be as- 
signed to Wallace, and my recollection is that Mr. Wallace wouldn't 
part with the deed until he got this assignment from Ford. 


By Mr. HAGERMAN: 


152. And that you got from conversations with Mr. Wallace and 
Mr. Ford? 
320 Ans. Yes, sir; and whether the paper itself was present or 
not I am not sure about, but I know that it was the distinct 
understanding between them, as they talked it, that Wallace wouldn’t 
complete the transaction until he got this assignment. This assign- 
ment was understood between them as being for Wallace and not for 
Ford, and that is how the date happened to be omitted there. 


Complainants move to strike out the answer of the witness, be- 
12—94 
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cause it details conversations between himself and Messrs. Wallace 
and Ford, which cannot bind or affect these plaintiffs in ahy way. 


153. What is your best recollection as to which was delivered first, 
the deed or the contract? 
321 —. Well, I think Mr. Wallace had this paper in his hands 
before the deed was delivered, or that this assignment was 
made before the transaction was completed and the deed was de- 
livered. 

154. Did Wallace receive any money on this deed that he made 
in connection with this paper? 

Ans. I suppose he did. I collected for him after he went away 
the balance that was coming to him upon the transaction, and [ 
think he received about somewhere between three and four thousand 
dollars prior to that. 

155. At what time did he receive that, with reference to the exe- 
cution of these papers? State whether or not it was at the time that 
the deed and the contract were executed that he received that first 

money. 
022 Ans. Weil, I don’t think I was present when that money was 

paid. Personally I don’t know about it, but [ knew gen- 
erally of the transaction, and my understanding was that at the 
execution of the papers he received between three and four thousand 
dollars and the contract or additional note for some ten or fifteen 
hundred dollars more. I don’t recollect precisely what the amount 
of that additional contract was. It was left with me, and I collected 
it afterwards. 

156. Well, now, when was that additional note or contract left 
with you with reference to the execution and delivery of this deed 
and contract spoken of by vou? 

Ans. Well, I won’t say more than it was close about the same 

time. I think as soon as Wallace got his money he left. 
823 ‘That was what he was waiting for, | remember, and as soon 

as he got his money he left; and that paper was left in my 
hands when he went away. 

157. Was it the same day? 

Ans. I think so, but I don’t know. It must have been the same 
day he left or before, for I think he left immediately as soon as he 
got the money. 

158. In what capacity did you act in this matter—this transac- 
action ? 

Ans. Well, I scarcely know. 

159. Well, state whether or not you were acting as attorney for 
Mr. Wallace. 

Ans. Well, I couldn’t even say that the relation of attorney and 
client subsisted between us, but I know he talked with me about it, 
and I answered his questions whatever he asked, and I think the 

transaction that he and Ford had was pretty much upon their 
324 own hook, but he submitted something to me as to what all 

these transactions amounted to, and advised with me some- 
what about that, and I gave him my opinion about that. 
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160. You knew the contents of this deed and contract, did you, 
at the time? 

Ans. Yes, sir. 
1603}. Did you examine them and tell him what they amounted 
to? a. 

Objected to as incompetent, irrelevant, and immaterial. 


Ans. What the papers amounted to ? 

161. Yes, and the facts connected with the transaction. 

Same objection as last above. . 

Ans. Yes; upon his and Ford’s statement to me of the outside 

transaction, I told bim what I thought the papers amounted to and 
the outside facts as he gave them to me. 

325 162. What did he want to know of you? 


Objected to as calling for a conversation at which these complein- 
ants were not present and as hearsay. 

Ans. He wanted to know whether the contract and the deed and 
the outside facts, as they named them to me, amounted to an absolute 
or a conditional sale of the property, or whether it was a mortgage. 

163. And what did you tell him? 

Same objection as last above. 


Ans. I told him that upon what they said about it—that is, Ford 
and Wallace—it amounted to a mortgage. 

164. State whether or not you knew at that time whether these 
papers—the two papers, the deed and the contract—were executed 
at substantially the same time. 

Ans. [ understood sO; Ves, sir. 

165. Did you also understand that he owned the land 
326 that was conveyed in the deed? 


Same objection as last above. 


Ans. Yes, sir. 


Cross-examination by Mr. HAGERMAN: 


166. Did I understand that you were present at the time that 
Mr. Wallace delivered his deed to the plaintiffs and Mr. Leighton ? 
Ans. No, sir; I don’t think I was. I don’t think I was present 
when the deed was delivered. 
167. Were you present when the option paper was delivered ? 
Ans. That is, delivered to Ford ? 
168. Delivered from the plaintiffs and Col. Leighton ? 
Ans. ‘To Ford? 
169. Yes; to Ford. 
Ans. I don’t think so. 
170. Did you see that option contract delivered from the plaintiffs 
to Wallace? 
327 Ans. No, sir; I don’t. It ain’t my understanding that it 
ever was so delivered. 
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171. What you mean to say is that you were present when Ford 
delivered it to Wallace? 

Ans. Yes, sir. 

172. Were the plaintiffs present at that time? 

Ans. No, sir; none of them. 

173. Had the paper been signed at that time by the plaintiffs 
and Col. Leighton ? 

Ans. [am not right sure about that, but my impression is that 
the paper was signed by Ford in advance of his acknowledgement— 
of my taking the acknowledgement. I think Ford brought the paper 
signed by all the parties, and, as the transaction was not yet com- 
pleted, that he made the assignment to Wallace without date. 

174. Then at the time that Ford made the assignment the 
3828 option contract had been signed by these parties, and the 
paper was in Ford’s possession ? 

Ans. I think so. 

175. But you think that the parties acknowledged it afterwards? 

Ans. J think so; that is my best recollection, but I am not posi- 
tive about it one way or the other. 

176. Do you remember where it was that you touk the acknowl- 
edgment? 

Ans. No, sir; I do not. 

177. Do you remember whether you suggested the necessity of 
taking an acknowledgement? 

Ans. No; I don’t remember that. I think the acknowledgement 
was written when it came to me, but I might have written it myself. 
I don’t know. I can’t tell, unless I should see the original instru- 

ment. 
329 178-9. You don’t remember the place where you took the 
acknowledgement ? 

Ans. Mr. Hagerman, I wouldn't swear positively that I took it at 
all, except—in fact, | don’t swear positively that I took it at all 
without seeing the paper, but I suppose I took it. That is as far as 
I would go. I remember the fact that Wallace wouldn’t and didn’t 
want the transaction completed until he got this paper. 

180. That is to say, he didn’t want to trust Ford with the paper ? 

Ans. No, sir. 

181. That is the material fact that you remember ? 

Ans. Yes, sir. 

182. That he wanted to get possession of it himself and not leave 
it to Ford? 

Ans. Yes, sir; that was it. 

183. And the understanding that Ford was simply a nom- 
3830 inal party to the paper, and that Ford’s interest was nom- 
inal and was transferred to Wallace, was given to you by 

Mr. Wallace? 

Ans. Yes, sir. 

184. And not by the plaintiffs or Mr. Leighton ? 

Ans. No, sir. 

185. You never had any conversation with the plaintiffs as to 
what the contract between Wallace and Ford and them was, did you? 


JOHN A. WALLACE VS. EDWARD JOHNSTONE ET AL. 93 


Ans. I think not a word. 

166. You say that you told Ford and Wallace that this was a 
mortgage. I will ask you if that statement was not made to them 
in consultatien with them when none of the parties plaintiffs or Mr. 
Leighton were present ? 

Ans. Yes, sir; there was none of them present in any of those. 

187. And you say that that statement was made upon the 
331 papers and certain outside facts which were stated to you ? 
Ans. Both? 

188. Yes, sir. 

Ans. That is, that that opinion was given ? 

189. Yes, sir. 

Ans. Yes, sir. 

190. Now, if it had been stated the you that the deed and the 
option contract expressed the whole contract between the parties, 
what advice would you have given? 

Ans. I would have told them that it was not a mortgage; that if 
he didn’t pay the money within the time stipulated that the land 
was gone. 

191. Were you acting as the attorney of Mr. Wallace at the time 
the deed was made and the option contract? 

Ans. If I was acting as attorney for anybody I was acting 

332 for Mr. Wallace. I had been Mr. Wallace’s attorney, and in 

the capacity of an attorney 1 understood that he wanted my 
opinion upon these questions and I gave it. 

192. Did he pay you a fee at the time, or do you remember ? 

Ans. I don’t know whether he did or not. If I charged hima 
fee I have no doubt he paid it. 

193. Well, did you make any charge against him of a fee? 

Ans. I couldn’t say about that. Afterwards, after I made this col- 
lection of Col. Leighton & Co., why, I charged Mr. Wallace a fee, and 
I think it was just a lumped sum, and whether anything was in- 
tended to be included on account of this matter or not I don’t know. 

194. You considered yourself as acting as attornev for Mr. Wal- 
lace at that time? 

Ans. Yes, sir; if I was acting for anybody I was acting for 

him. 
Jodo 195. Well, are you his attorney at present ? 

Ans. No; I have no business of his in the worl- now. Do 
you mean whether he 
196. No; I mean are you his attorney at present in this suit? 

Ans. No, sir. 

197. Are you his adviser or counsel ? 

Ans. No, sir; not in this suit. 

198. You drew the answer? 

Ans. Yes, sir; I drew the answer and he paid me for that, and 
that is the end of my connection with it. 

199. And that is the end of your connection with it? 

Ans. Yes, sir; I drew the answer, but I don’t think I signed the 
answer as attorney. I am quite sure that | did not. 

200. Your connection, then, with the case as counsel ended when 
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you were paid the fee for writing the answer; when you drew the 
answer and were paid the ‘fee ? 

334 Ans. Yes, sir; if I had any connection it ended then. I 
don’t regard that I had any connection then; but I drew the 

answer because I knew some of the facts myself and could better 

assist him in drawing the answer than anybody else. Isuppose he 

thought I charged him a fee for drawing the answer, and he paid it. 

201. Then I am to understand, Mr. ‘Ballinger, from your testi- 
mony that all you knew about the original transaction, about the 
making of the deed and of this option contract, was derived through 
either Ford or Wallace and not from the plaintiffs or Mr. Leighton ? 

Ans. I don’t know exactly how to sum up my testimony to say 

what is the result of it or what exactly you understand from it. 
339 202. Well, did you at any time prior to the execution and 

delivery of these papers have any conversation with or 
hear any conversation with the plaintiffs or Mr. Leighton in respect 
to the same? 

Ans. Not a thing in the world, unless—and I wouldn’t be sure 
about that—unlessthe remark of Col. Leighton’s, that “ so he required 
an assignment in advance from Ford;” and I won't say positively 
when that occurred, but my impression rather was that it was when 
[ took the acknowledgement. 

203. With that exception, you neither had any conversation nor 
heard any with the plaintiffs prior to the execution and delivery of 
the papers ? 

Ans. No, sir. 
336 204. I understand that you were not present at the time of 
the delivery of the deed to the plaintiffs and Leighton and 
the delivery by them of the option contract’ 
Ans. I don’t think I was present at either time. 


Redirect examination by Mr. Cratc: 

205. What is your best recollection as to the time when Mr. Leigh- 
ton made this remark about Wallace’s getting the assignment from 
Ford of the contract ? 

Ans. My best recollection is that it was at the time that his ac- 
knowledgement was taken. 

206. You stated in answer to a question of Mr. Hagerman that 
your recollection is that that contract was brought to you signed, 
but not acknowledged. You are satisfied now that you took the ac- 

knowledgemeut of the parties? 
O07 Ans. I have been satisfied of that all the time, but I have 
no independent recollection that I did. 

207. What did you do with the paper when you took the acknowl- 
edgement ? 

Ans. Well, I have no doubt that I took it and gave it to Wallace, 
but I don’t know. 

208. I understood you to say that you were present at a time 
when Mr. Ford gave Mr. Wallace that contract with the assignment 
on it. 

Ans. I think I was; yes, sir. 
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209. Do you know whether Mr. Wallace had delivered the deed 
or not at that time to Mr. Ford or any one else ? 

Ans. Personally I don’t know. I know only from my talking 
with Wallace that he wanted that paper in his hands before he com- 
pleted the transaction. 

210. Well, do you recollect whether or not the deed was 
338 there at the time that Ford gave Wallace this contract with 
the assignment on it? 

Ans. No, sir; I don’t remember whether it was or not. 

211. Do you recollect whether that was before or after the 
acknowledgement of the deed ? 

Ans. Well, my impression is that it was before; oh, the acknowl- 
edgement of the deed? I don’t know when the acknowledgement 
of the deed was taken. I thought you meant the acknowledgement 
of the contract. I don’t think I took the acknowledgement of the 
deed, but I couldn’t say about that. 

212. You stated in answer to Mr. Hagerman’s question that you 
gave to Mr. Wallace the opinion that this transaction constituted 

a-mortgage, and that you gave that upon the two papers 
339 themselves and the outside facts which they stated to you. 

What were those outside facts upon which you based that 
opinion ? 

Objected to as incompetent, irrelevant, aud immaterial and as 
hearsay. 

Ans. Well, they were that Mr. Wallace had come from St. Louis 
with Mr. Ford to obtain a loan upon these lands at Keokuk; that 
the parties whom they sought for a loan didn’t wish to make a loan 
simply upon a mortgage, but that they were willing to in case they 
could obtain a deed and give a contract back for repurchase, and 
that if the matter were fixed in that way they would lend the 

money upon the lands, but they wouldn’t upon an ordinary 
040 ~—process of mortgage. 
214. Was anything said about tlhe amount of money? 

Ans. The amount of money that they were to give or that was to 
be paid back ? 

215. That he was to get. 

Same objection as last above. 

Ans. No; I don’t know that there was anything said about the 
amount of money that Wallace was to get. I didn’t know at that 
time what amount he was to get. 

216. Well, was there anything said about interest; and, if so, 
what? 

Same objection as last above. 

Ans. Well, Ford—Ford said, told Wallace that they would 
not—that they were not willing to lend him the money and obtain 
simply the ordinary rate of interest; that they wanted to obtain 

more, and that in case they made such a loan they preferred 
34] this way of doing it, so as to have a larger return than simply 
ten per cent. in case the land was redeemed or bought back. 


Mirai Baebes sent 
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217. I understood you to say that Wallace got part of the money 
before he left? 

Ans. Yes, sir. 

218. State how much, as near as you can tell. 

Ans. Well, my understanding was somewhere about $3,000; 


somewhere between that and $4,000. 
Recross-examination by Mr. HAGERMAN: 


219. Why wasn’t all the money paid? 

Ans. There was some defect, I think, about the title to the land 
or some portion of it that the plaintiffs wanted corrected before they 
paid all of it, and they were not willing to pay it all until that de- 

fect—I don’t remember what it was. It seems to me it was 
342 the acknowledgement of one of the deeds of Mr. Wallace’s 

grantors. Itseems to me—but I ain’t sure; but it was some de- 
fect about the title in some way; but they were willing to let the 
money be on it until this defect was corrected. 

220. And as soon as that defect was corrected they paid the bal- 
ance of the money ? 

Ans. They did; yes, sir. 

221. Now you speak, Mr. Ballinger, about giving your opinion on 
the statement that was made to you by Mr. Wallace and Mr. Ford. 
I will ask you if you haven’t, since this controversy arose, heard the 
statement made to you by the plaintiffs in this case, and if upon 
that statement you- opinion is not that this is not a mortgage? 


043 Objected to as incompetent, irrelevant, and immaterial and 
as not being part of the res gest of the transaction. 


Ans. Yes, sir; I had a conversation with Judge Johnstone, 
one of the plaintiffs, and upon his statement of the case I was very 
clearly of the opinion that it was not a mortgage. 


(By Mr. Craic:) 

222. When was that that you gave that opinion to Judge John- 
stone? 

Ans. I don’t remember; since Mr. Wallace has been here. 

223. Did Judge Johnstone seek to retain you at that time as coun- 
sel in the case? 

Ans. No, sir. 

224. Or at any time? 

Ans. No: I don’t understand that he did. 

225. Or any of the plaintiffs at any time since seek to retain you 
as counsel in the case ? 

Ans. No, sir; I don’t understand that any of them did. 


(Witness excused.) 


Adjourned until Monday morning at 8 o’clock. 
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344 UnitTepD States Crrcuit Court CHAMBERS, 
KrokuK, lowa, July 24, ’82. 
The taking of these depositions is resumed, pursuant to the fore- 
going adjournment. 


JoHN A. WALLACE, one of respondents, called on his own be- 
alf, being by me first duly sworn, testifies as follows: 


I 


ene 


Direct examination by Mr. Cratc: 


226. What is your name, age, and place of residence? 
Ans. John A. Wallace; St. Louis, St. Louis county, Missouri. 
227. You are of lawful age, are you ? 
Ans. Yes, sir; I am 42. 
228. Are you one of the defendants to this suit ? 
Ans. Yes, sir. 
229. State whether or not in the beginning of the year 1875 you 
were the owner of the lands in controversy in this suit. 
040 Ans. I was. 

230. What did you do with said lands in 1875? And if 
you conveyed them to the plaintiffs in this case state the circum- 
stances under which you did so. 

Ans. Well, I shall commence at the beginning of the trans- 
actions ? | 

231. Yes, sir; just state the circumstances; that is what I want. 

Ans. Some time in the forepart of February, 1875, on my return 
from New York, I applied to my agent or agents, John S. Mellen & 
Co.—or it was Mellen & Schwartz—for a loan upon some of my 
Iowa lands. I applied to them for a loan of $5,000, and they said 
they thought they could get it for me,and I went in again—I think 
it was the next day—and they told me that Mr. Ford could get the 
loan for me in Keokuk. 


346 Complainants move to strike out those portions of the 
above answer relating to conversations between Mellen & Co. 
and the witness as hearsay. 


And I saw Mr. Ford there and he told me that he thought there 
was no doubt that he could get me the loan here through Mr. 
Leighton or from Mr. Leighton, and wanted to know what commis- 
sion I would pay him, and we agreed upon that, whatever it was; 
and he wrote to Mr. Leighton right away to know if it could be had. 


Complainants make same motion as last above to all conversa- 
tions between Ford and witness. 


And in a few days he got a reply from Mr. Leighton stating that 
he could furnish the money. 


*) aed 


O47 Complainants move to strike out the last part of witness’ 
answer as stating the contents of a writing and as hearsay. 

And then I wanted the money quick and there was some tele- 

graphic despatches between Mr. Ford and Mr. Leighton about that 

to know if it could be had at once, and replies had by Mr. Ford from 
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Mr. Leighton, and then we started to Keokuk, Mr. Ford and myself. 
When wearrived here Mr. Leighton called on me at the Patterson 
House, with Mr. Ford, and the subject-matter was immediate- intro- - 
duced, and Mr. Ford, I think, allowed Mr. Leighton and myself to 
talk over the matter alone, and Mr. Leighton and I had a number of 

interviews at the Patterson House, talking over preliminaries 
348 about the loan and the manner of affecting and perfecting it ; 

and Mr. Leighton said that the time being a short loan they 
would want more than regular interest. 

Complainants here object to all testimony given or to be given by 
this witness relative to conversations with Mr. Leighton, unless some 
of the complainants were present, upon the ground that Mr. Leighton 
is dead and such testimony is incompetent. 


And all the arrangements were made with Mr. Leighton about 
the loan and these lands, 3,200 acres or thereabouts, the amount 
being what I had asked for, $5,000; and after he had agreed to 
let me have the money for 60 days—our arrangement had been 

talked over at frequent intervals—the matter was talked over 
349 about the manner of completing the loan or of perfecting it 
by deed or mortgage or deed of trust, and the- Mr. Leigh- 
ton said that his associates would require a deed, and would give 
an option back for the repurchase of the lands in 60-days at the 
advance agreed upon, being interest, and being more than the legal 
interest. He said, to avoid the little technicalities of usury, we had 
better have the assignment or the contract to reconvey made in the 
name of my agent, Mr. Ford, and I told him that I would agree to 
anything to get the money quickly ; that would make them secure, 
and at the same time make me secure, as I would not seil the lands 
at any such price, for I did think that I would have the 
800 money in 60 days without seiling the land at all, and the 
loan in that manner, as was afterwards carried out by the 
complainants and Mr. Leighton, was agreed upon after I had gone 
to my attorney, Mr. Ballinger, and inquired of him if such a con- 
veyance and contract for reconveyance would make me equally secure 
in not losing my lands without a legal process of law or foreclosure, 
and, Mr. Ballinger giving me as his opinion that such a contract 
would be a mortgage and would have to be foreclosed, I agreed to 
accept the Joan in that manner as carried out by these papers or the 
papers that were signed by me and Ford and Mr. Leighton and 
the plaintiffs. 
ool Complainants here object to any statements given by the 
witness or to be given as to any conversations between him- 
self and Mr. Ballinger, unless complainants were present, as hearsay 
and not competent. 


Then when that arrangement was accepted between Mr. Leighton 
and myself, he said then that we should take the papers—my deeds 
and whatever evidences of title I had or memoranda—I don’t re- 
member what they were, whether I had an abstract or not—and 
also the power of attorney from my wife. Mr. Leighton wanted, of 
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course, to have them examined, I think, by Major Collins, and 
whether by anybody else or not don’t know. Whether he took the 
papers and showed them to the plaintiffs in this case at that 
302 timeornotI don’tremember. Atany rate,they weresubmitted 
for examination to Mr. Collins, I know, as to the completeness 
of my title, &c., and there was found to be some imperfection in the 
power of attorney froin my wife or the acknowledgement of the 
power of attorney from my wife to me. I disremember what that 
imperfection was, or whether we had to have a new power of attor- 
ney or the old one corrected I don’t remember, but I think I either 
wrote and sent a power of attorney to George W. M’Cleary in St. 
Louis or I telegraphed him to make a full power of attorney and 
also the style or form of acknowledgement, but whether I did that 
by sending a letter—I know I was in a great hurry, and 
353 whether I—whether the power of attorney was made out 
here—if it was made out here—I think it wasdone by Major 
Collins, but I don’t know in regard to that whether it was made out 
here and sent to him or whether I telegraphed to him or wrote to 
him instructions how to make it out according to the instructions 
here or requirements here. ‘Then there was found to be an imper- 
fection, according to the statu-e or laws of the State of Lowa, in the 
deed from David W. Kilbourne to myself for a portion of these 
lands, which imperfection, I-think, was nothing more than the form 
of acknowledgement. The form should have—well, the form of 
acknowledgement—that is, Mr. Kilbourne’s acknowledgement—to 
me required the word “identical” in the place of some other word that 
was used in the acknowledgement. I think that was the 
304 only thing that it required to make it according to the laws 
of lowa, and that deed was sent off either for correction 
or for a new deed, and I disremember which, to Mr. Kilbourne in 
New York. 

232. Well, now, go on and state what further occurred—what was 
done and said. 

Ans. Well,.the waiting for the power of attorney and the deed re- 
quired my staying here a number of days after that. After that 
was done I remained here and consulted my attorney about the 
matter. I think that [ met some of the gentlemen who are plain- 
tiffs in this case, relative, perhaps, to getting a portion of the money 
as soon as those papers arrived, if it couldn't be closed up then 

| entirely—that is, ifall the money couldn’t be paid until they 

300 | sent to Clay county, or some other little preliminaries. | 
don’t know how many times [ met them altogether or sepa- 
rately, but I met them, and finally we came to an agreement. 
Whether the Kilbourne deed had returned corrected or not, my 
power of attorney-had returned from St. Louis, or the Kilbourne 
deed |might have returned, before we closed the matter substan- 
tiallv\jas Mr. Leighton and I had agreed before going to submit the 
papers in the first place. The details of the matters. with the 
closing of the matter were all the carrying out of the arrangement 
that Mr. Leighton and I had made, and for some time in our nego- 
tiations I didn’t know who the parties were or would be. He says, 
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“My associates in the bank”—until after the matter had 
306 been arranged and the papers submitted for the purpose of 
carrying out the agreement which we had already made, 
and whether the delay in paying all of the balance of the money 
at the time was caused by the Kilbourne deed not returning—lI 
think, though, that that had returned and there was something to 
send up to Clay county for; and I being in a hurry to get off for St. 
Louis and New York, we agreed upon an amount that I should re- 
ceive, and the balance of the amount that I was to receive was to 
be paid to Mr. Ballinger for me,as he had attended, and I con- 
sulted with him about the matter after the first. After the arrange- 
ment was made, and I consulted at all, | consulted him then 
307 about the matter all the way through, and left the collection 
of the balance of the money and the assisting as to the re- 
vision with the parties as to the corrections or perfecting of whatever 
ought to be perfected of the title, for the balance of the money to 
be paid, whether that was in little taxes or discrepancies. 
235. When you met Mr. Leighton after coming here with Mr. 
Ford what did you tell him you wanted * ? 
Ans. I told him I wanted a loan of $5,000. 


Complainants move to strike out the question and answer as im- 
material, irrelevant, and incompetent. 


234. For how long? 
Objected to as incompetent, irrelevant, and immaterial. 


Ans. For 60 days. 
235. What reply did he make? 
Ans. Well, he told me that it could be had; that it was his 
358 associates in the bank who could furnish the money. 


Complainants move to strike out the question and answer as in- 
competent, irrelevant, and immaterial. 


With his associates—through, by, or with them. 

236. What, if anything, had passed between him and you or you 
and any of the plaintiffs here about your selling the land to him or 
them ? 

Ans. The matter of the selling of the land was absolute—selling 
it, 1 mean—and parting with the title was never discussed between 
Mr. Leighton and myself before the closing of this transaction, be- 
cause I told him that I wouldn’t sell the land for any such price as 
I could get on so short a notice, because the lands were very valu- 

able. 
309 237. What did he say about the amount of interest that he 
would charge you or that he and his associates would charge 
you ? 
Objected to as incompetent, irrelevant, and immaterial. 


Ans. Well, he said that they would have to have a good bonus 
for loaning the money that short a time on real estate that they had 
not seen and do it so quickly as I wanted the money, and he and I 
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agreed upon a difference between a dollar and a half an acre on the 
lands as in the place of the $5,000, and to pay for that—the use of 
it—I think the amount was 8, 9, or $1000. I don’t remember what 
was the difference between the amount that the land would amount 
to at a dollar and a half an acre and fifty-eight hundred and some 
dollars. 
360 238. Is that amount stated correctly in the contract for re- 
conveyance ? 
Ans. I think it is. | 
239. At whose suggestion was this contract of reconveyance marked 
Ex. 1 herein made to Mr. Ford ? 
Ans. Mr. Leighton’s. 
240. What did he say upon that subject and why was it made to 
you? 
Ans. Well, he said that it wouldn’t look very well to be made 
straight to me for such a large interest for 60 days. 
241. Whatinterest had Mr. Ford in the land or in the transaction 
between vou and Mr. Leighton and these plaintiffs ? 
Ans. None whatever, except as my agent. 
242. Did Mr. Leighton know that? 
Ans. Certainly he did. 
243. Well, how did he know it? 
Ans. Well, he knew it because Mr. Ford and I both told 
361 him so, and he never was treated in the matter except as an 
agent by me, and I brought him here and paid his expenses 
and paid bim a commission for doing the business agreed to before 
we left St. Louis. We agreed about paying him a commission for 
getting me the loan. 
Complainants move to strike out all the answer in reference to 
conversations with Ford and Leighton as incompetent, irrelevant, 
and immaterial and as not binding upon the complainants. 


244. At whose suggestion was it that this transaction was carried 
out—by your executing the deed and taking their contract back ? 


Same objection as last above. 


Ans. Mr. Leiglhiton’s. 
245. What did he say upon that subject ? 
362 Ans. Well, he said that that was the way in which his asso- 
ciates required it to be made for so short a loan—so short a 
time and so quickly done, without giving time to go and examine 
the lands and all these preliminaries that are required in general 
real estate loans. 
246. At what time was this contract for conveyance made with 
reference to the time of the making and delivery of the deed by you? 
Ans. Well, the contract and the deed or either of them may have 
been drawn at different times or at the same time, I don’t know; 
but as to the delivery, the delivery was made at the time of the de- 
livery of the deed to them. The contract was delivered to me, as- 
signed by Mr. Ford. I consulted Mr. Ballinger very fre- 
3863 quently on matters relative to it,and I told him that I wouldn’t 
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trust Mr. Ford to have the contract in his hands, signed by the 
plaintiffs and Mr. Leighton, to walk out of the office. 


Complainants move to strike out the answer of the witness as to 
the conversations between him and Mr. Ballinger as hearsay. 


And so I took Mr. Ford into Mr. Ballinger’s office on the day be- 
fore the contract was executed and delivered to me, and Mr. Ballin- 
ger wrote out an assignment for him to assign the contract to me, 
which he did assign there, so that when the contract was executed 
and acknowledged by by the plaintiffs and Mr. Leighton and Mr. 
Ford the deed was delivered and the contract was delivered to 

me. 
064 247. At the time that Mr. Ford signed, this assignment of 
the contract for reconveyance had been acknowledged by the 
parties signing it? 

Ans. It had not. 

248. Had it been signed ? 

Ans. I don’t know, sir; I don’t remember. » I don’t know whether 
it had been signed or not. It hadn’t been signed or acknowledged 
either, but it had been submitted to the parties and to me, and by 
me to Mr. Ballinger, and had been agreed upon before Mr. Ford 
assigned it. 

249. I don’t know whether you have answered a late question of 
mine distinctly as I wanted it. 

Ans. Well, what is the question ? 

250. At what time was the contract of reconveyance delivered to 
you with reference to the time of your delivering the deed ? 

Ans. At or about the same time. It was a transaction that 

365 was classed altogether, about the same time. I don’t know 

whether the deed was delivered to me, or whether I delivered 

the deed, or whether Mr. Ballinger delivered it. What I do know 

was that the contract was assigned by Mr. Ford and signed by the 

complainants and Mr. Leighton and Mr. Ford and acknowledged 

before I delivered the deed or at the time I delivered the deed; 

whether it was done just then or had been done —. ‘The papers 
were all executed before the delivery of either. 

251. You said that you applied to Mr. Leighton for a loan of 
$5,000. Was that the amount finally agreed upon or was it less? 

Ans. It was something less than $5,000 that was accepted by me 

in lieu of the $5,000. 
066 252. What was it that vou received ? 
Ans. Well,:that Iam not able to state. I don’t know, not 
having received all the money myself. 

253. Well, what was finally agreed upon that you should receive? 

Ans. $1.50 an acre. 

254. For the land ? 

Ans. Yes; which figured up about $4,800, I think. I received 
$3,200. : 

255. I am only asking you about the amount of the loan that was 
finally agreed upon, forty-odd hundred dollars. Then why was 
the amount specified in this contract for reconveyance fixed at 


$5,876 ? 
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Ans. That was the amount to be paid for the use of the money 
for 60 days. 

256. At the time that these papers were ready for delivery 
367 and were delivered, what amount of money did you actually 

receive ? 

Ans. I think that the amount was $3,200, but I don’t know just 
what the amount was; whether there there was any addition to that, 
any other payments that was made outside of that, that was to be 
paid in the future, | am not able to state. I know that I got $3,250 
to go home with. Whether there were any payments made as com- 
missions or other expenses at the time in addition to the $3,250, I 
don’t know. The balance of the money that was to be paid, that 
was not paid at the time, was left with Mr. Ballinger for collection, 
and in what way that was arranged—Mr. Ballinger being my attor- 

ney, trusted him entirely with that, and the money that I got 
368 I got when the papers were executed, I got at that time, and 

went home, leaving the other matter entirely with Mr. Bal- 
linger to settle. 

257. Was there a note or any other obligation given for this bal- 
ance ¢ 

Ans. ThatI can’t nowstate. Mr. Ballinger being my attorney and 
agent in that matter, I left it —. Whether there was a note given 
or not I am not positive. If. it was it was left with Mr. Ballinger, 
and if there was a note given, whether it was given to me or—lI 
mean in my name—and assigned back right there to him, or whether 
it was given to him in the shape of a draft or note or acceptance, I 
don’t know. I have no recollection of ever seeing the’ note, if there 

was one. I think if there was a note it was given to Mr. 
369 Ballinger, because I got the money and took the train and 
went home just as quick as I could after getting the money. 

208. This balance was to be paid when? 

Ans. Well, just as soun as these corrections or taxes, or whatever 
there remained to be done to perfect the title to the property named. 

259. This contract of reconveyance—when it was delivered to you 
what did you do with it? 

Ans. I put it in my pocket and took it home with me, and sub- 
sequently took it to Spencer, Clay county, Iowa, with me. 

260. You didn’t leave that with Mr. Ballinger ? 

Ans. No, sir. 

261. State whether or not you left the city the same day that you 
got the money, taking this contract with you. 

Ans. I think I did. I think I left on the first train after I 
370 got through, is my recollection. 

262. When Mr. Leighton suggested to you that this trans- 
action should be put in the form of a deed and a contract of recon- 
veyance back, what did you tell him? 

Ans. Well, I told him, as I expressed in my evidence a moment 
ago, that if it could be made 


Objected to as incompetent, irrelevant, and immaterial. 


If it could be made to secure me as well as them, I would accept 
it; butl 


| 
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263. Weil, what, if anything, did you say to him about seeing 
your attorney, Mr. Ballinger? 
Ans. I think I told him that I would see if it was 
Complainants object to any testimony as to conversations between 
the witness and Mr. Leighton on the ground that Mr. Leighton is 
dead, and as hearsay. 
Ans. I would see if it could be made so that I would be 
871 protected; I would accept and do it in that way, as I wanted 
to get the money and go home, and I consulted my attorney, 
and after doing so I told him I would accept that manner of fixing 
the thing up. 
Complainants move to strike out the answer on the grounds last 
above stated. 


964. After the transaction was closed up and you got the money,. 
the $3,200 or thereabouts, the amount of the money, did you show 
Mr. Ballinger the contract before you left town? 

Objected to as incompetent, irrelevant, and immaterial. 


Ans. I showed it to him because he had to take the acknowledge- 
ment of it, and he took the assignment of Mr. Ford on it before it 
was executed. 

265. Did vou show it to him after you received the money, 
372 before you left town? 
Same objection as last above. 


Ans. I don’t remember whether I showed it to him after or not, 
because I think he gave it to me at the closing of the transaction, 
when I went in to get money. 

266. When you got the money what did you do? 

Ans. I went home immediately, as soon as I could get there. 

267. Taking this paper with you ? 

Ans. Yes, sir. 

268. Did you see or have a consultation with Mr. Ballinger be- 
fore you left, after you got the money ? | 

Ans. About the subject-matter I did right immediately after, and 
then I left; and I might have showed him the contract because I 
had it, but that was not necessary, because he had examined it and 

passed his opinion upon it. 
BYES: 269. Had you any consultation with him as to the legal 
effect of this contract of reconveyance after you got the money 


9 


and delivered the deed, or was it before ‘ 
Objected to as incompetent, irrelevant, and immaterial. 


Ans. That was before it was executed ; I had consulted him about 
its legal bearing after it was drawn, before it was executed. 

270. When next did you consult with Mr. Ballinger and talk 
about these matters? | 

Ans. Never until about the 25th of February last; never have 
seen him since that 17th day, or the day that I got the money and 
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went away—lI think it was on the 17th day of February, 1875, 1876 ; 
haven’t seen him again until some time in that last F ebruary, to 
my recollection. 

271. Who drew the answer for you in this case ? 

Ans. Mr. Ballinger 


on 


37: Complainants move to strike out the question and answer 
as incompetent, irrelevant, and immaterial. 


That is, he drew the skeleton of it. He didn’t draw it as attorney ; 
he drew it 
prrs) 


272. Did he draw it from his recollection, or yours, of the transac- 
tion ? 


Same objection as last above. 


Ans. Well, I suppose I had a certified copy of 
273. Answer the question, Mr. Wallace, and it will be shorter. 
Ans. He must have drawn it from his own recollection, for I pro- 
posed to go out and attend to some little matter in town while he 
drew it, as I had to go out on the train that night; but I remained 
while he drew it. I suppose — drew it from.his own recollections and. 
my papers and from my recollections. 
274. You have testified that you told Mr. Leighton that 
375 you wouldn’t sell these lands for any such sum as a dollar 
and a half an acre? 


Ans. I did. 


Complainants move to strike out the question and answer as in- 
competent, irrelevant, and immaterial. 


°275. What was the value of the lands at that time? 
Ans. Some of the lands I valued more than I did others of them. 
I valued them at from $7 to $12.50 an acre. 


Objected to on the ground that that it is incompetent, irrelevant, 
and immaterial, no foundation being laid to show that he is familiar 
with the value of real estate. 


276. What knowledge had you of the value of these lands at that 
time? 

Ans. I had a general knowledge of real estate in lowa, having 
been in the real estate business here for some years; and I 
had, on the purchase of a portion of these lands from N. A. 
Cowdrey, saw there an appraisement of the lands by a com- 
mittee or commission appointed by either a court or railroad com- 
pany or the bondholders and the railroad and the court, I don’t 
know which; of which commission. B. F. Allen, of Des Moines, 
whom I knew by reputation, and some of the other members of the 
commission, whose names I don’t remember, were among the ap- 
praisers of the land for a sale or settlement of the affairs of the a 
Moines Valley railroad, the lands being taken by Mr. Cowdrey 
the first selections, he having, I believe, ‘the first, as he showed me— 
the selection of the first lands out of the — for the bonds of 
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877 ‘the road that he held, after the appraisement was made; and 
other knowledge and information that I had and got relative 
to the value of the lands in those counties in Iowa. 

277. Have you ever been over these lands, or had you at any 
time? 

Ans. I hadn’t at that time been over the lands. I was over them 
afterwards. 

278. Had you at that — bought or sold other lands in that sec- 
tion of Iowa? 

Ans. Yes, sir. 

279. What amount? 

Ans. Well, | had during the winter before bought 15,000 acres in 
different counties in the northwest part of the State—Buena Vista, 
Clay, Sioux, Hancock, and Dixon counties. 

280. And at the time that you had this transaction with Mr. 
Leighton and the plaintiffs here what did you hold these lands at? 


378 Objected to as incompetent, irrelevant, and immaterial. 


I held them, as I say, from $7 to $12.50 per acre. Mr. Corbin—— 
281. Were they, in your opinion, worth that about that time? 


Same objection as last above. 


Ans. I so considered them. 

282. Did these—any of these plaintiffs at the time of this transac- 
tion talk to you about buying this land ? 

Ans. Not at the time of this transaction. 

283. Did they during this transaction talk to you about buying 
the land? ; 

Ans. Not that I know of—anything except as carried out in this 
transaction. The detailsof that might have been talked over a good 
inany times. 

284. With these plaintiffs or any of them ? 

Ans. With some of the plaintiffs, and perhaps all of them, 

379 and perhaps not; with regard to that I can’t tell, because 

there was —. The whole matter had been arranged before 

the papers were submitted, in the first place, to Mr. Leighton or Mr. 
Leighton’s attorney, except the details of carrying it out. 

285. Were any of them present at any of these conversations with 
Mr. Leighton that you have referred to ? 

Ans. No, sir; not to my knowledge; not to my recollection, at 
any rate. I might have met some of the gentlemen before that time, 
as I, of course, meet anybody here when I come here, being ac- 
quainted with most of them. 


Complainants move to strike out all the testimony of this witness 
relating to the conversation between himself and Ballinger and 
Ford— 
080 1. Because none of the plaintiffs were present at such con- 
versations, and the same were hearsay. 
2. Because such conversations are immaterial and irrelevant. 
Complainants further move to strike out all that part of the testi, 
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mony of the witness relating to conversations between himself and 
Mr. Leighton— 

1. Because Mr. Leighton is dead and these complainants claim 
under him. 

2. Such conversations are hearsay. 

3. They are incompetent, irrelevant, and immaterial. 


Cross-examination by Mr. HAGERMAN: 


286. What is your age at present? 

Ans. About 42. 

287. Where were you living in the spring of 1875? 

Ans. St. Louis. 
351 288. How long have you been living there ? 

Ans. Since the winter of 1873’-4; about the first of Decem- 
ber, I think, my family came to St. Louis—1874 

289. Where had you lived prior to that time? 

Ans. Keokuk. 

290. In what business were you engaged in the city of St. Louis, 
in the spring of 1875? 

Ans. In the real estate business. 

291. Where was your office ? | 

Ans. I was—my office was in my hat or saddle, wherever I was. 
My agents were John 8. Mellen & Co. 

292. What was the nature of your real estate business? 

Ans. Well, it was the purchase and sale of real estate, and I 
had a good deal of other business at that time. I had a contract 
for building a railroad and had several other matters in hand in 

St. Louis and New York. 
382 —. What was your business in Keokuk before you went 
to St. Louis? 

Ans. Real estate and auction business or auction and real estate 
business. 

294. What kind of auction business ? 

Ans. Any kind—— 


Objected to as incompetent, irrelevant, and immaterial, and not 
proper cross-examination. 


Ans. Any kind of auction business that anybody had to give ma 

295. Well, auction of personal property of all kinds? 

Ans. Any kind of property that anybody wanted sold, when I. 
was in the business here. 

296. Did you have a real estate office here ? 

Ans. Yes, sir. 

297. Where was it? 

Ans. On Main St. 

298. At your auction store? 

Ans. Yes, sir. 
083 299. In the real estate business in St. Louis did you buy 
and sell real estate on your own account or for others? 
Ans. On my own account. 
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300. You were not then in business, then, in St. Louis as a real 
estate agent selling upon commission ? 

Ans. No, sir. 

301. You were what is known as a speculator in real estate ? 

Ans. Yes, sir; | suppose so. 

302. When did you buy these lands that are in controversy in 
this case? 

Ans. I bought them some time during the winter of 1874~’5. 
Some of them, I presume, I got on.the 28th day of November and 
the others following that, but perhaps a deed was not made on that 
day, but the contract for it from Mr. Cowdrey was made on the 28th 
of ‘November, 1874. 

303. From whom did you get the lands? 
O84 Ans. The most of them from N. A. Cowdrey. 
304. And from whom the others? 

Ans. Although the deed may not have come from him, the deed 
either come from him or from his brother-in-law, E. O. Palmer, of 
Algona, lowa. He was his brother-in-law and agent. Whether 
the contract came direct from Cowdrey to me, the purchase was 
made with Cowdrey. 

305. Who were the other parties? 

Ans. D. W. Kilbourne. 

306. Any one else? 

Ans. No,sir; no oneelse. I bought all the lands from Kilbourne 
and Cowdrey. Although the conveyance may have come from 
Palmer, the contract of purchase was made with Cowdrey, and 
whether all the lands were conveyed by Cowdrey, except those con- 
veyed by Kilbourne, I don’t remember now exactly. 

307. What did you pay for these lands? I mean cash or 
385 other property. 
Ans. Other property. 


Respondents move to strike out the question and answer as in- 
competent, irrelevant, and immaterial and not proper cross-exami- 
nation. 


308. What was the other property ? 
Ans. Missouri war scrip. 
309. Did you buy these lands without having seen them your- 
self? 
Ans. Yes, sir. 
310. At the time you made the deed to Leighton and the plain- 
tiffs you had not seen the lands? 
Ans. I had not. 
311. Had you prior to that time sold any lands in Iowa that you 
had got with this war scrip from Cowdrey or others? 
Ans. Y es, sir. 
312. What sales had you made? 
Ans. Well, I don’t—can’t tell exactly, because I had at one time 
about 15,000 acres there, and I had sold at different times 
386 different lands, and I can’t tell just what lands nor at what 
times. 
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313. Didn’t you sell in large amounts? 
Ans. Yes, sir. 
314. You sold to men who bought to sell again, did you not? 
Ans. I suppose I did. 
315. Well, you didn’t sell to settlers, I mean? 
Ans. No. 
316. Well, now, can you tell how many acres you had sold prior 
to the time you made this deed to the plaintiffs? 
Ans. No, sir; I cannot. 
317. Can you give the names of any of the parties to whom you 
had sold prior to that time? 
Ans. Yes, sir. 
318. Well, please do so. 
Ans. I think I sold some of them to H. Levin, of St. Louis. 
319. And the county in which the land was. 
Ans. I can’t tell that. My lands were in the counties of 
387 Sioux, Clay, Dickinson, Hancock, and Buena Vista, I think. 
020. Give the names of others beside Levin to whom you 
sold. 
Ans. Well, I think Irwin, of St. Jo. 
321. What is his first name? 
Ans. G. M. Irwin. 
3214. Do you know in what county his lands were? 
Ans. In the same counties. 
322. You can’t name the special counties ? 
Ans. No; they were 
323. Well, who besides ? 
Ans. Besides that toa man by the name of Ellis, I think; but I 
am not positive what—Ellis or Allis. I can’t say exactly. 
020. What was his first name? 
Ans. I can’t tell. 
326. Do you know where he lives? 
Ans. No; I do not. 
327. Do you know his first name? 
Ans. No, sir; I do not. I don’t remember it. 
328. In the same counties ? 
Ans. Yes, sir; in the same counties. Ellis or Ellery, or 
388 some such a name, and not knowing the names personally— 
these other men, I knew their names, so that I have them 
without reference to this particular transaction. I remember their 
names without reference to this; but his name, I don’t remember 
just what it was. Ellis, or something to that effect. 
329. Now, who besides these parties named had you sold to? 
Ans. Of these lands spoken of? 
oo. Yes, sir. 
Ans. None that I know of? 
331. Now, afterwards you sold lands, did you not? 
Ans. Yes, sir. | 
332. After the making of this deed to these plaintiffs and Leigh- 
ton ? 
Ans. Yes, sir. 
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333. Well, who did you sell to after that? 

Ans. I don’t remember now who I did sell to. 

389 334. How many persons altogether did you sell to? 

Ans. I don’t know. I got deeds under contracts from Mr. 
Cowdrey that were paid for. I got the deeds after this transaction 
and who the names were. It was done through agents, and I don’t 
remember who the grantee was or grantees. 

335. Can you remember about the number of people that bought 
these 15,000 acres of land? 

Ans. The body of it? 

306. Yes, sir. 

Ans. That is about that number. I can’t remember; the names 
I have given and the transaction spoken of here comprised the 
bulk of the 15,000 acres. 

337. Do you remember about how many acres you sold to Levin 
and Irwin and Ellis, in round numbers? 

Ans. Well, something over—well, I would say about 
390 three—say from 2,800 to 3,500 acres to each, but just the 

amount I don’t know. 

338. When did you make the last of the sale of your lands in 
Iowa? 

Ans. Some time in 1876. 

339. To whom was it sold? 

Ans. I just stated that I didn’t know. 

340. After you had sold to Levin and Irwin and Ellis and had 
had this transaction with the plaintiffsand Leighton how many—how 
much land had you remaining undisposed of in Lowa? 

Ans. Well, I don’t remember now. 

341. Well, approximately ? 

Ans. Well, I can’t tell you. 

342. About how much ? 

Ans. I got one or two or three deeds from Mr. Cowdrey after I had 
transferred the bulk, but what they conveyed I don’t remember. 

043. Can you remember about how many acres ? 

Ans. No; I can’t. 

O91 344. 500? 

Ans. Idon’tremember. It wasin smaller deeds and smaller 
tracts, and I don’t remember. 

045. Was it as much as 100 acres? 

Ans. Oh, yes, sir; several hundred acres; but I don’t know? 

346. Was it a thousant? 

Ans. I don’t know. 

347. 2,000? 

Ans. I don’t know. 

348. 1,500 ? 

Ans. I don’t know. 

34. Was it as muchas 500? 

Ans. Well, I don’t know; it was several hundred acres. I don’t 
know because it was in different deeds and at different times that I 
got it. 

300. Did you sell any of these lands to Crafton? 
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Ans. No, sir. 
301. John D. Crafton ? 
Ans. No, sir. 
302. Did you sell them to any person for him? 
A. No, sir.. 
ov2 303. Were these sales that you made all for cash ? 
Ans. No, sir. 
354. Were any of them for cash ? 
Ans. Yes, sir; some of them were. 
350. Who bought for cash? 
Ans. Well, I don’t remember now. Some of them were part cash 
and part other consideration. 
306. Who bought wholly for cash ? 
Ans. Well, I can’t say that now. 
307. How was it with Irwin? 
Ans. Irwin was all for Missouri war scrip. 
308. How was it with Levin? 
Ans. Levin was part cash and part Missouri war scrip. 
359. How was it with Ellis? 
Ans. Ellis was part cash and part Missouri war scrip. 
360. Did you sell any for cash absolutely ? 
Ans. Yes; I sold some of the lands that I had there for cash. 
361. But you can’t give the names of the purchasers? 
Ans. These parties in the big transactions—either I took 
393 scrip at 45c. on the dollar for these lands. I was selling it at 
60c. and took it at 45e. 
Complainants move to strike out the answer as irresponsive. 


362. But you can’t give the names of the purchasers ? 

Ans. I cannot. 

363. Will you please give the names of the mortgages that you 
put upon this lowa lands? 


Objected to as not proper cross-examination. 


Ans. I gave no mortgages on Iowa lands except the one in this 
transaction— this suit. 


The reporter here being obliged to leave on account of a prior en- 
gagement, Mrs. E. H. Rogers, by consent, is sent for, who continues 
this deposition, as appears by her transcript hereto attached. 


STaTE oF Towa, |... 
Lee County, jf 


394 I, Fred. P. Barnett, a notary public in for said county, 

hereby certify that, in pursuance of the stipulations hereto 
attached, came before me, at my office in the United States circuit court 
chambers, in the city of Keokuk, county and State aforesaid, E. R. 
Ford, William Ballinger, and John A. Wallace, witnesses produced 
upon the part of respondent, John A. Wallace, on the dates in my 
said transcript set forth, who, being first by me duly sworn to tes- 
tify in said cause, were examined in my presence by the counsel, as 
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in the transcript set forth, and their examination so given was by 
me at the time taken down in short-hand. 1 further certify that 
said transcript (being 68 pages) is a true and correct transcript of 
said examination and depositions of said witnesses, together 
395 with the objections and motions made during said examina- 
tion. I further certify that the complainants were present 
by their counsel, Hagerman, M’Crary & Hagerman, and the re- 
spondents by their respective counsel, Craig, Collier & Craig and H. 
C. Noyesand W. B. Collins, and that Iam in no way interested in 
the event of this suit. 
Witness my hand and seal notarial this 3rd day of August, 1882. 
(Fred. P. Barnett, Lowa, Seal. ] 
(S’g’d) FRED. P. BARNETT, 
Notary Public. 
Notary Fee. 


et ry SRE GS BED ccc cen concnncncctneunnes $28 50 
Certificate ..cncccnnnes oo- iin lice apeeadei-daa deel lata 50 
I aetna scnsncenieierensicantcienen avcuninaniaiicsiiattniineticl 10 85 


$39 895 


396 KrokoK, I’A., July 24, 1882. 
Epw’p JOHNSTONE ef al. vs. JoHN A. WALLACE ef al. 


Cross-examination of Jonn A. WALLACE continued by Mr. 
HAGERMAN : 


Where do you reside now? 

In the city of St. Louis. 

364. Where have you resided since 1875 ? 

In St. Louis. 

365. What business have you been engaged in there? 

Well, I haven’t been there much of the time. 

366. During the time that you bave been there what business 
have you been engaged in ? 

Real estate. 

367. In the same way—your office in your hat ? 

My office? At my agents’ office generally. 

368. At what placein St. Louis? Who have been your 
397 agents in the real estate business since 1875? 
Jno. 8. Mellen & Co. 

369. Was John Zwart one of them? 

He was in 1875. 

370. Has he been with them ever since? 

No, sir. 

371. Is he with them now ? 

No, sir. 

372. Have you been actively engaged in the real estate business 
since 1875 down to the present time ? 

Part of the time. 
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373. How much of the time? 

I can’t tell how much I have been active. Iam generally active 
in anything I do. 

374. What have been your principal transactions in real estate in 
St Louis since 1875? 


Obj. to as immaterial, irrelevant, and not proper cross-examina- 


tion. 
I can’t tell from memory. 
Onn a . 
- 375. You say you have not been there a great deal of the time 
since 1875? 
398 No, sir; it is been my home, but I have been in New York 


most of the time since 1874. 
376. What have you been doing in New York? 
Attending to my business. 
o77. What business ? 
Whatever I had to do—real estate, stocks, bonds, or anything else 
that I have dealt in. 
3878. What has been your occupation and business in the city of 
New York? 
Attending to my own business. 
379. What name do you call it? 
Attending to my own business, whatever I had to do. 
380. Where has been your office there ? 
Well, a part of the time at 11 Wall St., a part of the time at 84 
Nassau St.—at different places. 
381. Have you had an office of your own there? 
[ have had; yes, sir. 
382. Where was that? 
That was in 11 Wall St. 
399 383. Have you an office there now of your own? 
Not of my own; | have desk room in an office. 
384. With whom? 
With Mr. Tyler and Mr. Mitchell. 
385. Whereabouts? 
84 Nassau St. 
386. What is their business? 
One of them is an attorney; the other is a railroad man. 
387. How long have vou been officing with them? 
Well, for some time. 
388. Have you a desk there? 
- I have had when I have been in New York. 
389. Are you selling real estate on commission in New York? 
No, sir. 
390. Are you buying real estate there on your own account? 
Buying and selling. 
391. Have vou bought any recently ? 
I suppose I have. 
392. When did you buy your last real estate? 
I can’t tell now. 
\ 400 393. Where? 
“ lo—v4 
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I can’t give the particulars of it now. 
394. Have you within the last year bought any real estate? 


Def’t- objects to this line of examination as immaterial, irrelevant, 
and not proper cross-exam ination. 


393. Question read. 

I can’t recollect exactly to tell you. 

396. Have you within the last two years bought any real estate ? 

I presume I have, and sold some. 

397. Where? 

I don’t know now. I have dealt in real estate all over the United 
States, whenever I see a chance to deal; when I don’t I don’t deal 
in it at all. 

398. Have your transactions all been large transactions ? 

Mostly large transactions. 

399. What other large transactions have you had in real 
401 estate since 1875, in any part of the country ? 
QO, anumber of them ; I can’t give any details. 

400. Have you bought any real estate within the last three years, 
or sold any? 

I have; I suppose I have; I have sold some. 

401. Where? 

I can’t locate it now from memory. 

402. How many mortgages have you made upon real estate since 
1875? 


Obj. to for the same reason as above. 


I can’t tell, sir. 

403. Have you made any ? 

I may have; I think I have. 

404. Name one where you have made any mortgages on real es- 
tate since 1875, in any part of the country. 


Since 1875? 
405. Yes, sir. 
402 Well, I can’t give that exactly ; don’t know just what; I 


couldn’t describe them in detail now. 

406. Can you give the name of a party to whom you have made 
a mortgage or tell where the real estate was upon which you have 
given any mortgage since 1875? 

I can’t tell. I have so many transactions that I can’t tell any 
specific or definite transaction here now. 

407. Will you swear, Mr. Wallace, that since 1875 you have made 
any mortgage upon any real estate belonging to yourself and _ bor- 
rowed money upon it? 


Obj. to as above. 


I won't swear that I have or have not positively ; I don’t remem- 
ber. 

408. Have you any real estate anywhere in your own name now? 

I presume I have. 


409. Where? 


-* 
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403 Obj. to for the same reason as above. 


Well, I would have to refer to my papers to tell where it is; I 
don’t know. 

410. Can you tell the State in which it is? 

I can’t here now. 

411. Can you tell the county in which it is? 

No, sir. 

412. Have you any in St. Louis? 

I own some in St. Louis, but whether it is in my name of record 
or not I am not quite positive on that subject. 

413. Where is it? 

In the city of St. Louis. 


Obj. to as above. 


414. Whereabouts in the city of St. Louis? 
Well, I can’t describe it, as I say, now. ‘ 
415. Can you give the street? 
No, sir. 
416. In whose name is it held for you ? 
Well, I can’t give the name here. 
404 417. Have you any in New York? 


(Mr.Craiac:) [object tothisexamination. Itisso palpably imma- 
terial and irrelevant and so obviously for a purpose wholly different 
from anything involved in this suit that the witness should not 
answer. 


(Mr. HAGERMAN :) 


418. Mr. Wallace, will you answer my question ? 

I can’t remember, nor give details from memory. 

419. Have you not recently conveyed by warranty deed an undi- 
vided half of your interest in these lands in controversy to one Wm. 
Simmons? 

I have. 

420. Who is Wm. Simmons? 

Wm. Simmons is a railroad contractor and builder. 

421. Do you know him? 

Yes, sir. 

422. Where does he live? 

In Indianapolis. 
405 423. Did you make this contract with him personally? 
No, sir. 

424. Did you see him at the time you executed and delivered the 
deed ? 

I did. 

425. Did you make a contract with him about it? 

No, sir; I didn’t make a contract with him personally. 

426. Who did make the contract ? 

Mr. Weston. 

427. What did he pay you for this deed ? 
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Def’ts’ att’y insists that witness ought not to be obliged to answer 
these questions for the reasons that, the conveyance having been 
made after the suit was commenced, it can have no relevancy to the 
result accomplished, and that this cross-examination is not proper. 

Ans. I don’t propose to answer unless I have to. 

428. You refuse to answer ? 
406 Under the direction of my attorney, I do. 

429. Was not the consideration of that conveyance solely 
that Simmons should assist you to prosecute this suit ? 

No, sir. 

430. What other consideration was there ? 

For the same reason, I decline to answer. 

431. Who is Weston ? 

Milton Weston. 

432. Who is he? 

He is Milton Weston. 

433. What is his business ? 

You must find out from somebody else than me. I suppose 

434. Don’t you know” 

I know something about what his business is. He had so much 
business that I don’t consider I am called upon to divulge his busi- 
ness, or expose his business, or advertise his business. 

435. Then you decline to answer ? 
407 I have not declined to answer. 


The attorneys for the defense do not object to the witness answer- 
ing what Milton Weston’s business is, if he knows. 


A. Then I will answer what I know about it. 
436. Who is Milton Weston ? 


(De’ts’ Arr’y:) Answer the question, Mr. Wallace. 


A. He is a railroad builder. 

437. How long have you known him ? 

Since 1874. 

428. Where does he live? 

In the city of Chicago. 

439. Was not the object of this conveyance to Wm. Simmons to 
obtain money to prosecute this suit? 

Obj. to for the same reason as above. 

A. Partially; it might have been. 

440. Was it not? | 

Partially, it might have been, is my answer; partially, it was, if 

that will answer it better. 

408 441. How much money did he give you on account of it ? 


Def’ts’ att’ys object, and instruct the witness not to answer if he 
does not desire to do so. 


Witness declines to answer. 
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442. Did you get any money at all from him? 
Same objection. 


A. From whom ? 

443. From Wm. Simmons or Mr. Weston? 

I have had transaetions with Mr. Weston since 1874. I have got 
money from him and he has got money from me at various and 
different times—a good many times during the time since 1874 
and ’75. 

Answer objected to as not responsive. 

444. Please answer the question, now. Did you get any money 
from Wm. Simmons or Mr. Weston on account of this conveyance ; 

and, if so, how much? 
409 I didn’t get any money from Simmons at all. I have got 
money from Mr. Weston on matters between us since 1874, 
and he has got money from me, and there has been always an open 
account between us on money matters. I have had money from 
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him and through him a great many times within the last year.. 

Objected to as not responsive. 

445. Did you get on this eonveyance, this deed, any money from 
him ? 

I decline to answer that. 

Objected to as not proper cross-examination, and as irrelevant and 
immaterial. 

446. You came with Mr. Ford to Keokuk in 1875? 

Ford came with me. 

447. Do you know what time you came here? 

Some time.in the fore part of February—before the 17th ; I don’t 

know how many days before. 
410 448. You had had conversation with Ford at St. Louis be- 
fore you came here ? 

Certainly. 

449. About coming to Keokuk ? 

Certainly. 

450. When you came here you say you stopped at the Patterson 
House? 

Yes, sir. 

451. While there you had interviews with Mr. Leighton? 

Yes, sir. 

452. In Mr. Ford’s presence ? 

Sometimes in his presence, sometimes not. 

453. Did you ever, in the presence of Mr. Ford, have any conver- 

ation with Mr. Leighton ? 

I presume I did; but I had a good many conversations with Mr. 
Leighton when Mr. Ford was not present. Mr. Ford, introducing 
the subject, walked away, as I stated in my direct examination. 

454. Did you ever have any conversation with Mr. Leighton 
411 ‘in Mr. Ford’s presence in which the subject of the loan or of 
interest was talked about? 
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I can’t tell; I presume I did, though, because we talked of it 
every time we ‘met, after I came here, until the preliminaries were 
arranged. 

455. Did you conceal the subject of your conversation with 
Leighton from Mr. Ford? 

No, sir; I concealed nothing. 

456. Did you tell Mr. Ford fully of your conversations with Mr. 
Leighton ? 

I don’t think I did. 

457. Mr. Ford was your agent? 

He was my agent. 

458. And you paid him for coming? 

I suppose I did. I paid his expenses and paid him besides. 

459. Now, you say Mr. Leighton in these conversations spoke of 
his associates in the bank ? 

His associates in the bank was the only way in which 
412 he referred to the parties until the preliminaries had been 
arranged and after the details of this mortgage or reconvey- 

ance or option contract had been agreed upon. 

460. Did he speak of his associates in any particular bank ? 

Yes, sir; in the Keokuk Savings Bank. 

461. Did he say that the bank was to furnish the money or his 
associates in the bank? 

His associates and himself. 

462. Was it to be a bank transaction or was it to be between the 
individuals and himself? 

Well, he referred to—the arrangement was made with him be- 
tween me and him; as for the carrying out of it he referred to his 
associates in the bank. 

463. What else did he call them? 

When the transaction came to be closed he called them 
413 Mr. Davis, Mr. Connable, and Mr. Johnstone. 
464. Before that? 

His associates in the bank. 

465. In the Keokuk Savings Bank ? 

In the Keokuk Savings Bank. 

466. Did he tell you what his position was in the bank? 

He did not, but he referred to the carrying out of the transaction 
in that way in our first talks of the matter and arranging it; that’s 
the way he spoke of it until the matter had been agreed, I suppose, 
between him and his associates and between me and him, as we had 
frequent interviews. Of course,he would see his people: and I would 
- see my attorney or consult with my friend in the matter at frequent 
intervals, and during those intervals he called his associates in the 

bank as referring to those who were with him or would be 
414 with him in the carrying out of the transactions that we were 
negotiating about. 

467. Do you, remember of any interviews with them—with these 
associates—at any time before the deed was delivered and the con- 
tract of reconveyance delivered ? 
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I met, I think, all of the gentlemen, but what those interviews 
were I don’t remember. | 

468. Didn’t you meet Mr. Davis? 

Yes, sir. 

469. Didn’t you talk to him? 

I presume I did. 

470. Didn’t you tell him how you had bought these lands? 

I presume I did. | 

471. Didn’t you tell him that you wanted to sell these lands? 

I don’t think I did,except in the way and manner that Mr. 
Leighton and I had agreed. 

472. Did you ever tell him that you wanted to make a loan upon 

them ? 
415 I never talked to Mr. Davis, that I remember, about that 
transaction until Mr. Leighton and I had agreed upon the 
basis of that transaction. 

473. Did you talk to either Judge Johnstone or Mr. Connable 
about it? 

I presume I did. After the thing had been arranged between 
Mr. Leighton and myself I presume I talked to all three of the 
gentlemen—how many times or how much I don’t know. 

474. Can you fix any time or place when you had such a conver- 
sation ? 

No, sir; I can’t. 

475. Did you ever say toany of them that you were making a 
loan on these lands ? 

I don’t know that I said any more to them than to talk about 
carrying out the arrangement that Mr. Leighton and I had made. 

476. Did you ever, in any conversation with them, use 
416 the word loan? 

I can only answer it by saying that I may have talked with 
them about the details of that arrangement I had made with Mr. 
Leighton and I may not have talked with them about the details 
of it atall, because my talk about that was always with Mr. Leighton, 
before and after. I don’t remember any conversation that took 
place between the gentlemen and myself, although I know that I 
met them, and the matter must have been talked over; it was 
mainly, 1 think, in regard to my anxiety to get through—to get 
some money and be off—how that could be arranged. 

478. Where was Mr. Leighton’s office at that time? 

In Major Collins’ office or Maj Collins’ office was in his. Going 

there, Mr. Leighton would say, “Come down to my office,” 
417 and Maj. Collins was there. 

479. Did you have frequent conversations with Mr. Leigh- 
ton in Maj. Collins’ office after this transaction ? 

After the arrangement had been agreed upon we went there, as I 
stated in my direct examination, for Maj. Collins, as Mr. Leighton’s 
attorney, as I understood it, to examine my papers. I presume, my 
being here for that purpose, that we talked casually about this 
matter, but as to the details we had arranged them. 


eR NE eee 


120 JOHN A. WALLACE VS. EDWARD JOHNSTONE ET AL. 


580. Didn’t you talk there about what this agreement was between 
you and Mr. Leighton? 

Not that I remember. 

481. You think, then, that this agreement between you and Mr. 
Leighton, where he spoke about the interest and about avoid- usury 

and about the loan, was in a private conversation that you 
418 and he had together at the Patterson House? 

I think it was in in the arranging of the preliminaries for 
this transaction at the Patterson House, in the interviews prior to 
going to examine the papers. I think all that was arranged, talked 
over time after time between Mr. Leighton and myself. 

482. It was between you and him alone? 

Between him and me alone, so far as arranging that part was 
concerned. Any little details of settlement after that may have been 
talked in his office—may have been talked in Mr. Davis’ office, may 
have been talked in Mr. Ballinger’s office, or may have been talked 
on the street with the gentlemen. 

483. Didn’t you know, Mr. Wallace, that Col. Leighton 
419 himself had previous to that time bought and sold Iowa 

lands? 

Yes; he seemed to be when I first talked of it. 

484. Didn’t you know that Col. Leighton was not a lender of 
money, but rather a borrower of it? 

No, sir; I didn’t. J always understood him to be a moneyed 
man—money to let or invest in anything that he chose to go into. 
I so understood that Mr. Ford 


Obj. to witness understanding from Mr. Ford. 


I can only answer the question by what I did understand; that 
was for years in St. Louis I understood in Mr. Mellen’s office 
that Mr. Leighton was putting money in some lands with him in 
St. Charles Co., Missouri. I don’t know what the transaction was, 
but that he was putting in money was the understanding. After 

some years I met him frequently in St. Louis, and that was 
420 my understanding from what I could gather from all sources, 

that I paid no particular attention to; but, from general re- 
pute, what I understood was that he was putting money into some 
enterprise in St. Louis. When Mr. Ford agreed to get me the money 
he said he would get it from Mr. Leighton. 

485. Now, Mr. Wallace, will you be kind enough to fix a time and 
place when you ever spoke in Mr. Ford’s presence or in the presence 
of either of these plaintiffs about making a loan and about the pay- 
ment of interest ? 

I can’t name any time or date as to that, because the dates at 
which I talked with Mr. Leighton I can’t fix. It was some time in 
the forepart of February. 

486. You don’t understand my question. I didn’t ask for 

421 a conversation with Col. Leighton now, but for conversations 
with Ford or either of these plaintiffs in which you referred 

in any way to this transaction as being a loan or to the payment of 
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interest. Can you fix the time and place of such a conversation 
with Ford or with either of these plaintiffs ? 

I can fix the date, first, by referring to the register of the Patterson 
House; I can fix the exact date at which I talked to Mr. Ford on 
the subject, in which Mr. Ford told me—I came to him for a loan— 
that he had got to come to Keokuk for the loan for me—and which 
he got it for me—that he had nothing else to do with it; that he 
had nothing to do with the loan, and I paid for it. He had 

nothing to do except as my agent at the time of this trans- 
422 action. That was week before last. 


Last part of answer objected to as not responsive. 


487. I am asking you, during these negotiations, in 1875—— 
In my direct examination I have stated 


(Mr. HaGerMAN:) I object to that. 
(Witness:) I have answered that question fully. 


488. I want you to answer me now the direct question whether, 
when you were here in 1875, you can fix any time and place at 
which you had a conversation with Dr. Ford or with either of these 
plaintiffs in which this transaction was referred to as a loan or in 
which the subject of your paying interest was mentioned or a bonus 
in lieu of interest was mentioned ? 

Ans. You don’t put Mr. Leighton’s name in there? 

489. No, sir. 

423 Ans. I can only say, in the conversations with Mr. Ford, 

from the first until the details of this was agreed upon be- 
tween Mr. Leighton and myself, 1 must have talked to Mr. Ford 
about it in that connection, because I never talked about it at all 
after that was arranged and the time fixed for the examination of 
the papers in any other way except as a loan that I was asking to 

et. 

490. Then I understand that you do swear that in 1875, while 
you were here and before the transaction was closed, you did tell 
Dr. Ford that it was a loan, and that this bonus was in lieu of in- 
terest? 

Ans. I don’t say anything of the kind; I say that I talked to Dr. 

Ford and he to me about the matter of the loan prior to the 
424 closing of this transaction. After that I had nothing to talk 

to him, except about the carrying out of the details and of 
paying him his commission. 

491. Did you, prior to closing the transaction—that is, the delivery 
of the deed and the option contract—while you were in Keokuk, in 
1875, at any time tell Dr. Ford that this was a loan? 

Ans. I had no occasion to tell Dr. Ford that this was a loan. He 
was to tell me what he could do for me. We talked of it in that 
way. I had no occasion to tell him that. We talked of it as a 
loan. I had no occasion to tell him it was a loan, because I had 
applied to him for a loan and he came here to get a loan. 

492. When and where did you ever tell him that it was a loan, 
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and that this advanced price which was mentioned in the 
425 option contract was in lieu of interest ? 
Ans. We must have talked of it while here. 

493. Will you swear that you did tell him that this advanced 
price was in lieu of interest’? 

Ans. I say that I had no occasion to tell him; that was already 
talked over and agreed upon. He told me at that time what could 
be done. He had private talks with Mr. Leighton himself. He 
told me, as did Mr. Leighton subsequently, what could be done. Of 
course, Mr. Ford was paid for the negotiation when he got through 
and I — with Mr. Leighton then. 

494. Then I understand it was Ford and not yourself who made 
the negotiations with Leighton ? 

Ans. No; I paid Mr. Ford for making the negotiations. It was 

done by him—by me, too; the talks were frequent be- 
426 tween Ford and myself and between Mr. Leighton and my- 

self after we came here, because I was in a great hurry. Mr. 
Leighton came to see him at the hotel several times before we got 
this settled, and Mr. Ford went to see him several times. I talked 
to Ford, of course. 

495. Mr. Ford was acting for you? 

For me? 

496. In making the negotiations with Leighton ? 

Certainly. 

497. I will ask you specifically whether, prior to the closing of this 
transaction, you ever had any conversation with Judge Johnstone 
in which you referred to this transaction as a loan. 

Ans. I can only answer that by telling what transpired before 
between Mr. Leighton and myself. 

498. I want you, Mr. Wallace, to answer my question di- 

427 rectly. I have asked you, now, with reference to a conversa- 

tion with Judge Johnstone and not with Col. Leighton, and 

the question I ask is this: Did you, atany time prior to the delivery 

of the deed and the option contract, have any conversation with 

Judge Johnstone in which this transaction was spoken of as a loan? 
I want a direct answer to that question. 

Ans. Well, that I can’t tell, whether I did or did not, as all the 
arrangements were arranged between Mr. Leighton and myself as 
to what it was and how it should be completed. 

499. Did you, prior to the execution and delivery of the deed and 
option contract, have any conversation with Mr. Davis in which 
this transaction was spoken of by you or by him as a loan, or in 

which the subject of interest was mentioned ? 
428 Ans. I can only answer that in the same way that I an- 
swered the other question. 

500. That is, you don’t know whether you had such a conver- 
sation or not? 

Ans. I don’t know whether I had such a conversation with Mr. 
Davis or whether that was referred to as a loan, because the matter 
had been arranged between me and Mr. Leighton, and, there being 
usury in it, I wouldn’t very likely talk to the whole town about 
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what that matter was, nor would I be supposed to talk very much 
with a great many gentlemen about a transaction that was being— 
a portion of it had already been—arranged with the man I came 
here to do it with. 

501. Then you had made a specific contract for usury with Mr. 
Leighton ? 

Ans. As it was carried out in these papers. 
429 502. But you never told Mr. Davis or Judge Johnstone of 
that? 

Ans. I told them of the manner of carrying it out; they could see 
from the transaction what it was without talking of it. Whether I 
talked of it or not, I don’t know. 

003. What did you tell Judge Johnstone or Mr. Davis as to the 
manner of carrying it out or what the transaction was? 

Mr. Leighton assured me he had told them all about the details 
of that. 

004. You said a moment ago that you told them. Now, then, 
what did you tell Judge Johnsone or Mr. Davis? 

I didn’t say that. You say that. 

505. You didn’t say a moment ago that you told all of these gen- 
tlemen ? | 

No; I say thatthat having been arranged between Mr. Leigh- 
430 ton and myself, it was not likely that I should have told the 
town or different people about it, when it had been arranged 
between Mr. Leighton and myself. He told me that his associates 
in the bank had accepted the terms of that transfer and retransfer 
and the terms had been arranged. I don’t think that I would have 
talked to Mr. Davis or Mr. Connable or Mr. Johnstone on that sub- 
ject at all as to the carrying out of the arrangements that we had 
made. I don’t think I would, yet I might have done. 

506. Why do you, when I ask you if you had such a conversation 
or not with Judge Johnstone or Mr. Davis—why do you always bring 
in the conversations that you had with Col. Leighton? Is that be- 

‘ause you don’t want to answer my questions fairly ? 
43] No, sir; I say that I don’t remember that I did have such 
conversations with them. It is more than likely that I did 
not. I don’t know. I can’t say. 

507. Now, I will ask you the same question about Mr. Connable, 
because I want to be specific. 

Ans. I answer that in the same way that I answered the other 
question. 

508. Now I will put the question. I don’t want you in this an- 
swer to bring in or to refer to conversations that you had with Mr. 
Leighton, unless these plaintiffs were present, because I am not ask- 
ing you about that. I am asking you now whether you had any 
conversation with Mr. Connable in which you spoke of this trans- 
action as a loan or spoke of the subject of interest being paid or of 
usury ? 

Ans. I can only answer that in the same way by stating 
432 the facts. 
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509. The same way you answered it is that you suppose you 
never had such a conversation with Mr. Connable? 

Ans. I don’t know that I did. I can’t say whether I did have or 
did not have, as from the arrangements of the matter before I don’t 
suppose that it was necessary. I might have had or might not 
have had ; I couldn’t say. 

510. You say that you made a usurious contract with Col. Leigh- 
ton, ana he spoke of it as being a usurious contract ? 

Ans. We spoke of it in all the bearings that it had both pro and 
con. 

511. Answer my question. You have said that you made a usu- 
rious contract with Col. Leighton, and that you and he spoke of it 
as a usurious contract. Is that true? | 

Ans. No. I don’t accept it as the answer to any question 
433 that I have given. You say it; I don't. 
512. Did you make a specific contract with him for usury ? 

Ans. I can only answer it by making the statement of the case— 
what we did make: that is the only way I can answer it. 

513. Did you speak to him about usury ? 

Ans. He spoke’to me about the manner of carrying out the trans- 
action in a way that would suit his associates, and that, as I an- 
swered awhile ago, would be usurious, and therefore they would 
make the paper to Mr.. Ford and he would assign it to me; it would 
look better. 

514. Col. Leighton acquiesced in it? 

Ans. Col. Leighton acquiesced in it by agreeing to carry out the 
contract. 

515. You agreed to it? 

Ans. Certainly I agreed to it when I accepted it; he agreed to it 

when I accepted it. 
434 516. Col. Leighton told you that he had communicated 
that matter to his associates ? 

Ans. I don’t say that Col. Leighton told me just those words, be- 
cause we talked a great many times about it. He told me that he 
would have to confer at a number of times with his associates. 
What his conversations or references with them were I don’t pro- 
pose to put down here asa part of my evidence, because I don’t 
know anything about it. We talked of the matter in band when 
he came to me. He talked with his associates after our conversa- 
tion, I suppose; at any rate, he came back to me with a confirmation 
of what we had talked of. 

517. Col. Leighton is now dead ? 

Yes, sir; I understand he is. 

518. When were you in Clay and Sioux counties after the 
435 making of this deed and the option contract? 
Ans. I can’t tell how long after; some time not long after. 

519. Before the expiration of the sixty days? 

Ans. [ don’t remember what time it was; I couldn’t say. I had 
so much business in that time I can’t tell just when it was. I went 
to Storm Lake and drove over these lands up to Spencer. I was 
there twice, but just when those dates or times were I can’t tell. 
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520. How long apart were those two times that you were there? 
Only a few months. 
521. Was it in 1875? 
In 1875. 
522. Did you go from here up there? 
No, sir. 
523. You went very soon afterwards ? 
don’t know just how long afterwards. 
024. You know that you went before the expiration of the option 
contract. 
Ans. I don’t know whether I did or not. 
436 525. You went up there to try and sell the lands? 
Ans. I went up there to see some parties that had written 
to me about selling lands. 
526. Did you take the option contract along with you ? 
Ans. Yes; I took it always with me after it was executed until 
after it was put of record in Clay county. 
527. When did you put it of record—the first time or the second 


Ans. I don’t remember the time as regards that. 

528. You said that you took it both times until you put it of 
record. 

Ans. Whenever I went there or anywhere else I took it with me 
until after I put it of record. Then I couldn’t put it in my pocket. 

529. What is your best impression as to whether you left it for 

record the first time you were there or the second time? 
437 Ans. I can’t say when the the first time was or the second 
time was. I know it was not a great while after this matter 
was attended to. 

530. I don’t want a long answer from you every time. My ques- 
tions are clear. 

I say I can’t tell. I think, though, that I must have put this 
instrument of record the first time that I went up there after the 
execution of it. I don’t know the date of that record,even. I sup- 
pose it is in the paper. 1 think, perhaps, it was the first time that I 
went there. I don’t know that it was. J went there twice in the 
spring—the early spring time. ‘The difference between those times 
I can’t tell. 

531. Do you remember what times you went there ? 

Ans. No; I don’t. 

532. You went there twice that spring 

Yes, sir. 
438 523. How long apart were those times ? 
I can’t tell. 

534. Where is that original paper? 

I don’t know. 

535. When did you last see it? 

Ans. I don’t know that. I was under the impression that it was 
among my papers at home. When I was in Clay county, in Feb- 
ruary or March last, I went from there home. I looked through my 
papers at my house and I was unable to find it. Then I thought, of 
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course, it was among my papers in New York, which I have not 
seen nor examined since nor had an opportunity to, because they 
were stored away. 

536. When did you last see that original paper? 

I don’t know. 

537. You don’t know where it is? 

No. I think it is among my papers, if it came back from 

record at Sioux county. I think I must have it among my 

439 papers. I left it in Clay county. 
538. Who was it wrote you he wanted to buy lands from 
that county at the time you went up there, in the spring of 1875? 

Ans. Some person whose name I don’t remember now. ‘The letter 
was given to me by N. A. Cowdrey, 45 William St., or was sent to 
me there from Wm. A. Palmer, he having been agent for these 
lands. When I purchased these lands I agreed verbally with Mr. 
Cowdrey that I would carry out any transaction that had been 
made while I owned the lands—any contracts that might have 
been made by Mr. Palmer. 

539. What I ask you now is whether you remember the names? 

No; I don’t. 

540. When were you up in Sioux and Clay counties last? 

Last February and March. 

541. That was since the-commencement of this suit? 
440 542. That was since the commencement of this suit. 

543. Were you not in those counties from the spring of 
1875 until since the commencement of this suit? 

Since? No, sir. 

544. You were not there but the three times that you refer to— 
twice in the spring of 1875 and once since the commencement of 
this suit ? 

No, sir. 

545. I want to know, Mr. Wallace, whether I understood you as 
to when you last saw this original contract for reconveyance. 

Ans. I can’t say ; my impression was that I had seen it among 
my papers within two years, but not finding it among those at 
home, I can’t say positively. I think it is about two or three years 
since I saw it among my papers, yet I wouldn’t say positively that 

I saw it then. Thinking of it subsequently, it may have 
441 been that it remained in Sioux county, but I think that I 

have seen it in three years among my papers the last time I 
went over a certain lot of my papers. 

546. Did you have any copy of it? 

I had no copy of it until I got it from the record up there. 

547. You got a copy at the time that you went up there this last 
spring ? 

No, sir; when I got the notice of publication in New York 


I sent a telegram to the county clerk there to send meacopy of - 


the complaint and the contract of record certified to, and he 


sent me them. 
548. Who sent you that—the publication of notice of this suit ? 
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I don’t know; it was sent to me from my house in St. Louis. 

Who sent it there I don’t know ; never have known. : 

549. Then you sent for this copy from New York? 
442 I telegraphed for a certified copy. 

550. Then the original was not among your papers at New 
York? 

— papers that I had with me in New York didn’t contain 
it, but I had some papers that were stored away. I was sick when 
I got this notification; was confined to the house for eight weeks 
and I couldn’t get those papers, so I telegraphed for a copy of that 
at the time of getting a copy of the other, as saving my time, think- 
ing then it was at home. After looking through my papers at home 
I couldn’t find it; consequently, I supposed it must be among this 
other lot of ps ipers that J haven’t seen. 

551. You didn’t look among these papers in New York for the 
original ? 

No; I haven’t seen them since. 


Redirect interrogatories by Mr. Craic : 


445 552. In the purchase of.these lands from Mr. Cowdrey at 
what rate did he take the Missouri war claims ae you ? 

At 60c. on the dollar, the first, and the last at 50c. on the dollar. 

553. You say you sold a’part of these lands and took Missouri 
war claims for them. At what rate did you take the Missouri war 
claims? 

45e. on the dollar. 

554. When you were negotiating this transaction with Mr. Leigh- 
ton he spoke of his associates in the bank? 

Yes, sir. 

555. When did you learn who those associates were by name— 
first learn? 

Well, after the arrangement was made, and I think after the 
papers were examined by Mr. Leighton’s attorney, and perhaps he 
might have submitted them to the gentlemen, all of them, before | 

knew them by name. I am not sure of that. 
444 556. Did he disclose the name until he told you whom to 
make the deed to? 

Yes: I think he did. | 

557. Do I understand you to say that the whole matter had been 
agreed upon before he did disclose the name? Is that correct? 

I think that is correct. 

558. What examination have you made for this original con- 
tract—option contract—among your papers that you have in St. 
Louis? 

I have made a thorough search in my papers in St. Louis. 

559. You are satisfied it is not there ? 

Yes, sir. 

560. At the time that you’ got this notice of the publication of 
this suit did you examine among your papers then in New York, 
except those papers that were stored away ? 
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Yes; I must have done so, I think, or I must have known 

445 that it was not among them. I don’t know which. I don’t 

know that I looked among my papers then. I got the notice. 

My brother called on me. I was sick; confined to the house. I[ 

wrote a telegram and sent it right out, because I wanted a copy of 

the complaint. In doing so I said, “I may as well send and get a 

certified copy of the contract,” not knowing just where the orig- 

inal was, although I supposed it was at my house in St. Louis. 
When I got there I couldn’t find it. 

561. Is it among your papers, unless it is among your papers that 
you speak of as being stored away? 

In New York. 

562. In what shape are they stored away? 

That is a question that I can’t answer. My attorney has a great 
many of my papers; a great many of them were in his office he 

left in New York when I was away from there. The papers 
446 are boxed up. I heard where they were, but I never have 

got them, having no pressing need for them. I never have 
made any thorough trial to get them. 

563. Will you have those papers in New York searched through ? 

I will endeavor to find them, if I can. 

564. So as to use the original on trial? 

If I can; yes, sir. 

565. Is the copy that is filed in this case as Ex. “I” to Mr. Ford’s 
deposition, and also as Ex. “A” in plaintiffs’ petition in this case, 
a true copy of the original, as far as you recollect? 

Ex. “A” in plaintiffs’ petition I have no knowledge of, except in 
the certified copy of their papers, except that I sent to the clerk for 
it and he sent me this, which is Ex. “A;” that is certified to by him. 
Ex. “I,” in Mr. Ford’s testimony—lI suppose that that is a correct 

copy. 
447 Did you have this contract recorded in both Sioux Sioux 
and Clay counties? 

I gave it to the recorder for record in Clay county myself, with 
instructious to forward it to Sioux, and to forward it to me again 
either in St. Louis or in New York. 

567. Are you certain that you got it from the recorder ? 

Iam not certain; I thought I was certain at the time, but I am 
not now certain whether I did or not. I was certain that it was 
among my papers, but now I don’t know. 


Def’ts here request pl’ffs to produce the original deed, that they 
may introduce it in evidence. PI’ffs decline to do so, but consent 
that a certified copy of the deed from def’t Wallace to pl’ffs may 
be attached to this deposition as a part of it. It is also agreed that 

if the original ,jof the option contract can be found that it 
448 shall be attached as an exhibit to this deposition. 


Adjourned. 


I, Elizabeth H. Rogers, hereby certify that the foregoing 46 pages 
is a true and correct transcript of the testimony given by John A. 


— 


Le 


JOHN A. WALLACE VS. EDWARD JOHNSTONE ET AL. 129 


Wallace in his cross-examination and redirect examination in the 
ubove-entitled cause, as taken down in short-hand by me. 
Witness my hand this 26th day of July, A. D. 1882. 


(S'g’d) . ELIZABETH H. ROGERS. 
(Endorsed): No. —. Equity. Edward Johnstone et al. vs. John 


A. Wallace ef al. Depositions of E. R. Ford et al. Opened by or- 
der of court and filed August 21, 1882. KE. R. Mason, clerk. 


449 Petition in Equity. 


Cireuit Court of the United States for District of Iowa, Central 
Division, at Des Moines. 


KDWARD JOHNSTONE, A. L. ConNABLE, C. F. DAvis 
US. 


Joun A. WALLACE, E. R. Forp. 


It is stipulated that the depositions of the witnesses, J. B. Ed- 
munds, S. W. Dubois, and A. H. Miller, may be taken before Charles 
S. Penfield, a notary public at Spencer, lowa, upon the interroga- 
tories and cross-interrogatories hereto attached; that a notice and 
commission to take said depositions are hereby waived, and that 
said evidence taken as aforesaid may be read in evidence at the 
trial of said cause. 

Keokuk, Iowa, July 24, 1882. 

(S’o’d) CRAIG, COLLIER & CRAIG & H. C. NOYES, 
Attys for Def’t Wallace. 
HAGERMAN, McCRARY & HAGERMAN, 


Attorneys for Complainants. 
450 Petition in Equity. 


In Cireuit of the United States, District of Lowa, Central Division, 
at Des Moines. 


EDWARD JOHNSTONE, A. L. CONNABLE, C. F. Davis ' 
a. 


JOHN A. WALLACE, E. R. Forp. 


Interrogatories to be propounded to each of the witnesses, J. B. Ed- 
munds, S. W. Dubois, and A. W. Miller. 


Interrogatories to be propounded to each of the witnesses, Zz. B. Kd- 
munds, S. W. Dubois, and A. W. Miller. to be read in evidence in 
the above-entitled cause. 


Ist. State your name, age, residence, and occupation. 
2nd Int. State whether or not you are familiar with the value of 
lands situated in the counties of Sioux and Clay, State of Iowa, 
451 and were you familiar with said values during the month of 
February, A. D. 1875; &, if you answer yea, then state what 
means you have had of acquiring said knowledge. 
17—94 
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ord Int. State whether or not you know the value of the following- 
described lands, to wit: Section thirty-six, township ¥4, range 44, 
situated in Sioux county, lowa; also section ten, township 94, range 
36, and section 18, township 94, range 36, containing 624 acres (the 
latter section being a fractional section); also west half of section 8, 
township 94, range 37; also north half and southeast quarter of 
section 13, township 94, range 37; also east half of section 17, town- 
ship 94, range 37; also southwest quarter of section 35, township 
94, range 37, situated in the county of Clay, lowa—that is, do you 
know the value of said lands on the 17th day of February, A. D. 
1875? 
452 4th Int. If you answer that you do know the value of said 
lands on the 17th day of February, 1875, then state what 
said value was of the same at the date last aforesaid. 


(S'g'd) CRAIG, COLLIER & CRAIG, 
For J. A. Wallace. 


453 In the Circuit Court of the United States, Central Division, 
at Des Moines. 


~ 


EDWARD JOHNSTONE, A. L. ConNABLE, C. IF. DAvis 


v8. 
JoHN A. WaLuace and E. R. Forp. 
Cross-questions to each of the following witnesses, namely, J. B. 
Edmunds, 8. W. Dubois, and A. W. Miller. 


Ist. Where were you living in Feb’y, 1875, and in what business 
were you then engaged ? 
2nd. Would you now state what would have been the fair market 
value of said lands in February, 1875, supposing they had all been 
sold in a lump? 
3rd. Could said lands have been sold in a lump readily in 
Feb’y, 1875? 
4th. What was the market value of said lands sold in one 
454 lot to one purchaser or set of purchasers in Feb’y, 1875? 
Sth. Did you buy any wild lands in Sioux or Clay county 
in Feb’y, 1875, in large tracts; if so, what price did you pay ? 
6th. In Feb’y, 1875, were there many lands for sale in large 
tracts throughout Sioux or Clay county or in Northern lowa; and, if 
so, at what prices per acre were such lands generally sold? We 
mean cash sales. 


(S'o’d) HAGERMAN, McCRARY & HAGERMAN, 


Solicitors for Complainants. 
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Depositions of witnesses produced, sworn, and examined before me, 
Chas. 8. Penfield, a notary public in and for Clay county, in the 
State of Iowa, at niy office, in Spencer, Clay county, Iowa, in pur- 
suance of the annexed stipulation, to be read in evidence ina 

certain cause now pending in the cireuit court of the 

455 United States for the district of Iowa, wherein Edward 

Johnstone, A: L. Connable, and C. F. Davis are plaintiffs 
and John A. Wallace and E. R. Ford are defendants, on the part 
of defendants. 


A. W. Mitter, of lawful age, being produced, sworn, and exam- 
ined on the part of defendants, testifies as follows: 


Int. 1. State your name, age, occupation, and place of residence. 

Ans. A. W. Miller; age, 35 years; by occupation, banker and 
real estate agent; residence, Spencer, Clay Co., Iowa. 

Int. 2. State whether or not you are familiar with the value of lands 
situated in the counties of Sioux and Clay, State of lowa,and were you 
familiar with said values during the month of February, A. D. 1875; 
and if you answer yes, then state what means you had of acquiring 

said knowledge. 
456 Ans. Iam familiar with the values of landsin Clay county, 
fowa, but not in Sioux county. I was familiar with the values 
of land in Clay county, lowa, but not in Sioux county, during the 
month of February, A. D.-1875. I acquired my knowledge of land 
values by being engaged in the business of buying and selling lands 
in Clay county, lowa. 

Int. 3. State whether or not you know the values of the following- 
described lands, to wit: Section thirty-six, township 94, range 44, 
situated in Sioux county, lowa; also section ten, township 94, 
range 36, and section eighteen, township 94, range 36, containing 
624 acres (the latter section being a fractional section); also west 
half of section 8, township 94, range 37; also north half and 

southeast quarter of section 13, township 94, renge 37; also 
457 east half of section 17, township 94, range 37; also south- 

west quarter of section 35, township 94, range 37, situated in 
the county of Clay, lowa—that is, do you know the value of said 
lands on the 17th day of February, A. D. 1875? 

Ans. Ido not know the value of section 36, township 94, range 
44, Sioux county, Iowa, either now or on February 17th, 1875. I 
do know the value of the rest of the land described now and its 
value on February 17th, 1875. 

Int. 4th. If you answer that you do know the value of said lands 
on the 17th day of February, 1875, then state what said value was 
of the same at the date last aforesaid. 

Ans. The value of said lands in Clay county, Iowa, was on Feb- 
ruary 17th, 1875, two and a half (23) to three (3) dollars per acre. 


Oross-Lnte rrogatories Propounded to A. W. Miller, in Pursuance of the 
Annexed Stipulation. 


X Int. 1. Where were you living in February, 1875, and 


g 
458 in what business were you then engaged ? 


IR ee ee te 


132 JOHN A. WALLACE VS. EDWARD JOHNSTONE ET AL. 


Ans. I was living in Spencer, Clay Co., lowa, and was engaged 
in the loan and real estate business. 

X Int. 2. Would you now state what would have been the fair 
market value of said Jands in February, 1875, supposing they had 
all been sold in a lump? 

Ans. Two and a half (23) to three (3) dollars per acre for the 
lands in Clay county, lowa. 

X Int. 3. Could said lands have been sold in a lump readily in 
February, 1875? 

Ans. No; not readily. 

X Int. 4. What was the market value of said lands sold in one lot 
to one purchaser or set of purchasers in Feb., 1875? 

Ans. Two and a half (23) to three (3) dollars per acre for the lands 
in Clay county, Lowa. 

X Int. 5. Did you buy any wild lands in Sioux or Clay county In 

February, 1875, in large tracts; if so, what price did you pay? 
459 Ans. No; I did not buy any. 

X Int. 6. In Feb’y, 1875, were there many lands for sale 
in large tracts throughout Sioux or Clay county orin Northern lowa; 
and, if so, at what price per acre were such lands generally sold? 
We mean cash sales. 

Ans. There were, and sales were made at two (2) to three (3) 
dollars per acre. 

(S’g’d) A. W. MILLER. 


I, Chas. 8. Penfield,a notary public in and for Clay county, Iowa, 
do hereby certify that A. W. Miller, the deponent, whose residence 
is Spencer, Clay county, lowa, was by me sworn to testify the whole 
truth of his knowledge touching the matter in controversy in the cause 
aforesaid ; that deponent was examined and his examination reduced 

to writing by me, who am neither of the parties nor at- 
460 _torney of either nor in anywise interested in the suit,and after 

being carefully by me read over to the said deponent the 
same was sworn to and subscribed by the said deponent in my 
presence on the twenty-eighth day of July, A. D. 1882, between the 
hours of 11 a. m. and 2 p. m. of said day, at Spencer, Clay county, 
Iowa. 

Given and testified under my ha-d and notarial seal this 28th 

day of July, A. D. 1882. 
[Seal C. S. Penfield, Spencer, Clay Co.] 
(S’g’d) CHAS. S. PENFIELD, 
Notary Public in and for Clay County, Iowa. 


J. B. Epmunps, of lawful age, being produced, sworn, and examined 
on the part of the defendant, testifies as follows: 


Int. 1. State your name, age, residence, and occupation. 
Ans. J. B. Edmunds; thirty-seven years of age ; residence, Spencer, 
Clay Co., lowa; my occupation, banker and real estate dealer. 
461 Int 2. State whether or not you are familiar with the values 
of lands situated in the counties of Sioux and Clay, State of 
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Iowa, and were you familiar with said values during the month of 
February, A. D. 1875; and if you answer yes, then state what means 
you have had of acquiring said knowledge. 

Ans. I am familiar with the values of lands in Clay county, 
Iowa, but not of lands in Sioux county. I was familiar with values 
of Clay county lands in February, 1875, but not of Sioux county 
lands. My meansof acquiring said knowledge was by reason of 
being engaged in the real estate business, having lands for sale 
throughout the county of Clay, and since the year of 1870 have 
made it my business to inform myself as to the values of Clay 
county lands. 

Int. 3. State whether or not you know the values of the 
462 = following-described lands, to wit: Section thirty-six, town- 
ship 94, range 44, situated in Sioux county, lowa; also sec- 
tion ten, township 94, range 36, and section 18, township 94, range 
36, containing 624 acres (the latter section being a fractional sec- 
tion); also west half of section 8, township 94, range 37; also north 
half and southeast quarter of section 15, township 94, range 37 ; 
also east half of section 17, township 94, range 37; also southwest 
quarter of section 35, township 94, range 37, situated in the county 
of Clay, lowa—that is, do you know the value of said land on the 
17th day of February, 1855? 

Answer. Yes; except as to lands in Sioux county, Lowa. 

Int. 4. If you answer that you do know the value of said lands 
on the 17th day of February, 1875, then state what said value was 
of the same at the date aforesaid. 

Ans. From two (2.00) to three (5.00) dollars per acre—that is, of 
the said Clay county lands. 


Oross-Interrogatories Propounded to J. B. Edmunds, in Pursu- 
463 ance of the Annexed Stipulation. 


X Int. 1. Where were you living in February, 1875, and in what 
business were you then engaged ? 

Ans. I was living in Spencer, Clay Co., Iowa, and was engaged 
in the real estate business. 

X Int. 2. Would you now state what would have been the fair 
market value of said lands in Feb., 1875, supposing they had all been 
sold in a lump? 

Ans. Purchasers for Clay county lands at that time were few and far 
between. I think they might have been sold at a dollar and a half 
anacre. Referring to said Clay county lands, I don’t think they could 
have been sold for any more than that. 

X Int. 3. Could said lands have been sold in a lump readily in 
Feb’y, 1875 ? 

Ans. The Clay county lands could not. 

X Int. 4. What was the market value of said lands sold in 
464 one lot to one purchaser or set of purchasers in Feb’y, 1875? 

Ans. Not to exceed a dollar and a half an acre—meaning 
said Clay county lands. 
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X Int. 5. Did you buy any wild lands in Sioux or Clay county in 
Feb’y, 1875, in large tracts; if so, what price did you pay? 

Ans. I bought all the lands in Clay county that I wanted for the 
delinquent taxes, and didn’t buy any large tracts. 

X Int. 6. In Feb’y, 1875, were there many lands for sale in large 
tracts throughout Sioux or Clay county or in Northern Iowa; and, 
if so, at what prices per acre were such lands generally sold? We 
mean cash sales. : 

Ans. There was at that time a good deal of land for sale in large 
tracts. I don’t remember of any being sold at or about that time 
for cash. In June, 1876, a large tract in Clay county sold for two 
dollars an acre cash. 


(S’g’d) J. B. EDMUNDS. 


465 I, Chas. 8. Penfield, a notary public in and for Clay county, 

Iowa, do hereby certify that J. Bb. Edmunds, the deponent, 
whose residence is Spencer, Clay county, Lowa, wus by me sworn to 
testify the whole truth of his knowledge touching the matter in 
controversy in the cause aforesaid; that deponent was examined and 
his examination reduced to writing by me, who am neither of the 
parties nor attorney of either nor in anywise interested in the suit, 
and after being carefully by me read over to said deponent the same 
was sworn to and subscribed by the said deponent in my presence 
on the twenty-eighth day of July, A. D. 1882, between the hours of 
1 p. m. and 9 p. m. of said day, at Spencer, Clay county, lowa. 

Given and certified under my hand and notarial seal this 
466 28th day of July, A. D. 1882. 
[Seal C. 8. Penfield, Lowa. ] 
(S’o’d) CHAS. 8S. PENFIELD, 
Notary Public in and for Clay County, Lowa. 


THE STATE OF Iowa, ls 
Clay County, Sets 


I, Chas. 8. Penfield, a notary public in and for Clay county, Iowa, 
do hereby certify that, in pursuance of the annexed stipulation, came 
before me at my office, in Spencer, Clay county, lowa, A. W. Miller 
and J. B. Edmunds, who were then by me sworn and examined 
and such examination reduced to writing by myself, who am neither 
of the parties, their attorney, nor in anywise interested in the event 
of the suit, and not in the presence of either of the parties or their 

attorney or attorneys, and after being by me read over to 
467 each of said deponents the same was sworn to and subscribed 

to by said witnesses, respectively, in my presence, and their 
depositions are now herewith returned. 

Given under my hand and notarial seal at Spencer, Clay county, 
Iowa, this twenty-eighth day of July, A. D. 1882. 

[Seal C. S. Penfield, lowa. ] 
(S’g’d) CHAS. 8. PENFIELD, 
Notary Public in and for Clay County, Lowa. 
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Paid by def’t, J. A. Wallace. 


STATE OF Iowa, | , 
’ . 4 SS . 
Clay County, | 


[, H. Chamberlain, clerk of the district court of the county and 
State aforesaid, do hereby certify that Chas. S. Penfield is a notary 
public, duly commissioned and qualified ; that his commission 
468 was dated on the 4th day of July, 1882, and will expire on 
the 4 day of July, 1885, and that his signature annexed to 
the foregoing instrument is genuine. 
Given under my hand and the seal of said court this 28 day of 
July, 1882. 
[SEAL. | (S’g’d) H. CHAMBERLAIN, Clerk. 


(Endorsed :) No. —. Edward Johnstone et al. vs. John A. Wal- 
lace et al. Depositions of A. W. Miller e¢ al. Opened by order of 
court and filed Aug. 21, 1852. EE. R. Mason, clerk. 


469 United States Circuit Court. Southern District of lowa. Central 
Division. 


[, Ek. R. Mason, clerk of said court for said district, do hereby cer- 
tify that the above and foregoing transcript contains full, true, and 
complete copies of all the pleadings, proceedings, and record entries 
in a certain cause in said court, wherein Edward Johnstone et ai. 
were complainants and John A. Wallace et al. were defendants, as 
full, true, and complete as the originals of the same now remain on 
file and of record in my office. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said court, at my office, in the city of Des Moines, in said 
district, this 15th day of August, 1884. 

[Seal U.S. Cireuit Court, Southern District Lowa.] 
Ki. R. MASON, 
Clerk U. S. Circuit Court, Southern Dist. of lowa. 


470 Additional Transcript of Record to United States Supreme Court. 


United States Circuit Court, Southern District of Iowa, Central 


Division. 
EDWARD JOHNSTONE et al. ) 
vs. » Kq. No. 1926. 
Joun A. Watuace et al. } 
471 Pleas in the cireuit court of the United States for the 


southern district of lowa, central division, at a term of the 
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same begun and held at the United States court-house, in the city 
of Des Moines, in said district, on the 12th day of May, 1885, it being 
the second Tuesday in May, 1885, before the Honorable Samuel F. 
Miller, David J. Brewer, & J. M. Love, judges. 

Attest : E. R. MASON, Clerk. 


472 Be it remembered that heretofore, to wit,.on the 13th day 
of January, 1885, the complainants, Edward Johnstone et al., 
by McCrary and Hagerman, their solicitors, filed in the clerk’s of- 
fice of the United States for the southern district of lowa, central di- 
vision, a motion to file and enter the mandate of the Supreme Court 
of the United States in a certain cause wherein Edward Johnstone 
et al. were complainants and John A. Wallace et al. were defendants ; 
which said motion is in the words and figures following, to wit: 


473 Inthe United — Circwit Court, Southern District of Iowa, 
Central Division. In Equity. 


EpWARD JOHNSTONE ef al. vs. Joun A. WALLACE ef al. 


Now come complainants and present to the court the mandate of 
the Supreme Court of the United States and ask that same be filed 
and entered of record as by law and rules of court required. 

(Signed) McCRARY ann HAGERMAN, 


Solicitors for Coimp'ts. 
Endorsed: 1926. Eq. Johnstoneet al. vs. Wallace et al. Motion 


to file and enter mandate — Supreme Court. Filed Jan. 18, 1885. 
EK. R. Mason, clerk. 


474 And on the 13th day of January, 1885, it being of the Oc- 

tober term, 1884, in the record of the proceedings in said 
court is an entry in said cause in the ‘words and figures following, 
to wit: 


475 United States Circuit Court, Southern District of lowa, 
Central Division. October Term, 1884. 


EDWARD JOHNSTONE ef al. 


4 


Us. - Equity, No. 1926. 

JOHN A. WALLACE et al. j 
Turspay, Jan’y 13th, 1885. 

This day comes the complainants, by McCrary & Hagerman, their 
solicitors, and file the mandate of the Supreme Court of the United 
States herein in the words and figures following, to wit: 
UniTep STATES OF AMERICA, 88: 
The President of the United States of America to the honorable the 

judges of the circuit court of the United States for the 

[sEAL.] southern district of Iowa, Greeting : 

Whereas lately in the circuit court of the United States for 
the southern district of Iowa, before you or some of you, in a cause 
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between Edward Johnstone, A. L. Connable, and C. F. Davis, 
476 complainants, and John A. Wallace and E. R. Ford, defend- 

ants (in original bill), and John A. Waliace, complainant, and 
Edward Johnstone, A. L. Connable, and C. F. Davis, defendants 
(in cross-bill), equity No. 1926, wherein the decree of the said cir- 
cuit court, entered in said cause on the 16th day of May, A. D. 
1883, was in favor of the said Edward Johnstone, A. L. Connable, 
and C. F. Davis and against the said John A. Wallace— 

Whereupon the said John A. Wallace prayed an appeal to the 
Supreme Court of the United States, as by the inspection of the cer- 
tificate of the clerk of the said circuit court, under the seal of the 
said circuit court, which was brought into the Supreme Court of the 
United States, agreeably to the act of Congress and the rules of the 
said Supreme Court, in such case made and provided, fully and at 
large, appears ; 

And whereas in the present term of October, in the year of our 
Lord one thousand eight hundred and eighty-four, the said cause 

‘ame on to be heard before the said Supreme Court, and it 
477 appearing that the appellant has failed to have his cause 

filed and docketed in conformity with the rules of this court: 
[t is now here ordered, adjudged, and decreed by this court that this 
appeal from the circuit court of the United States for the southern 
district of lowa be, and the same is hereby, docketed and dismissed 
with costs, and that the said Edward Johnstone, A. L. Connable, 
and C. F. Davis recover against the said Jolin A. Wallace thirty-two 
dollars and fifty-five cents for their costs herein expended and have 
execution therefor. 

And it is further ordered that this cause be, and the same is 
hereby, remanded to the said circuit court. 

12th November, 1884. 

You therefore are hereby commanded that such execution and 
proceedings be had in said cause as according to right and justice 
and the laws of the United States ought to be had, the said appeal 

notwithstanding. 
478 Witness the Honorable Morrison R. Waite, Chief Justice of 
said Supreme Court, the fifteenth day of December, in the 
year of our Lord one thousand eight hundred and eighty-four. 


Costs of Edward Johnstone e al. : 
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Taxed by— 
JAMES H. McK ENNEY, 
Clerk of the Supre me Court of thre United States. 


Filed Dec. 23, 1884. | 
E. R. MASON, Clerk. 


18—94 


ee + am 
sn i a ay ate 


ADP LIBELOUS SNE EO EEE OIE LIE OE ES ERI A ee ee ee ee 
ay 


AP 


138 JOHN A. WALLACE VS. EDWARD JO.INSTONE ET AL. 


Thereupon it is considered, ordered, and adjudged that the said 
complainants, Edward Johnstone, A. L. Connable, and C. F. Davis, 
do have and recover of and from the defendant, John A. Wallace, 
the costs herein, including the costs in the Supreme Court of the 
United States, taxed at § ,and that execution issue therefor. It 
is further ordered that the supersedeas heretofore filed herein be, 
and the same is hereby, set aside. 


479 And on the 12th day of May, 1885, the defendant, John 

A. Wallace, filed in said cause his petition for the allowance 
of an appeal to the Supreme Court of the United States; which said 
petition is in the words and figures following, to wit: 


480 Petition of Appeal. 


Circuit Court of the United States, Southern District, Central Divis- 
ion, lowa, in the Eighth Circuit. 


EDWARD JOHNSTONE, C.F. Davis, and A. L. ConABLE, Complainants 
and Appellees, 
against 
JOHN A. WALLACE, Respondent and Appellant. 


To the honorable the Supreme Court of the United States: 

The appeal of John A. Wallace, the above-named respondent and 
appellant, respectfully showeth— 

I. That on or about the 15th day of January, 1882, the above- 
named complainants and appellees filed their petition in equity in 
the circuit court of Clay county, in the State of lowa, for the Feb- 
ruary term, 1882, for the purpose of quieting the title to certain 
lands situate in the counties of Clay and Sioux, State of lowa; and 
the allegations of the petition are as follows: 

Il. That on February 17th, 1875, John A. Wallace, the 

451 respondent and appellant, was the owner in fee of certain 

lands situate and being in the counties of Clay and Sioux, in 

the State of Lowa, and that on said day said Wallace conveyed the 

same lands by deed with general warranty for a valuable considera- 

tion to Edward Johnstone, C. F. Davis, A. L. Conable, and William 
Leighton, and that said deeds were duly recorded. 

III. That on the said 17th day of February, 1875, Edward John- 
stone, C. F. Davis, A. L. Conable, complainants and appellees, and 
William Leighton executed and delivered to E. R. Ford or his 
assigns a contract whereby they gave to the respondent, E. R. Ford, 
or his assigns the option of purchasing the same lands for sixty 
days from February 17th, 1875, upon the condition that KE. R. Ford 
or his assigns cause to be deposited to the credit of Edward John- 
stone, C. IF’. Davis, A. L. Conable, and William Leighton in the 
Keokuk Savings Bank of Keokuk, Iowa, the sum of fifty-eight 
hundred and seventy-six dollars within sixty days from date, and, 

upon such deposit being made, the said Johnstone, Davis, 
482 Conable, and Leighton would convey, by warranty deeds, the 
same land to E. R. Ford or his assigns. 
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IV. That the said Ford assigned, on the — day of February, 
1875, this agreement to John A. Wallace,the respondent and appel- 
lant, for a valuable consideration. 

V. That on August 5th, 1875, the said William Leighton con- 
veyed his undivided one-fourth interest to C. F. Davis, one of the 
complainants and appellees. 

VI. That on August 6th, 1875, the said C. F. Davis conveyed one- 
half of the interest of the said Leighton to the said Edward John- 
stone, and that neither the respondent Ford or his assignee, the 
respondent and appellant, John A. Wallace, ever deposited in the 
Keokuk Savings Bank of Keokuk, Iowa, according to the terms of 
the agreement, and therefore the complainants believe that their 
rights thereunder are forfeited. 

VII. The complainants pray that the said contract of February 
17th, 1885, be declared forfeited and cancelled, and the title 

of said complainants to said lands be quieted against all 
483 claims of the respondents Ford and Wallace. 

VIII. That on February 28th, 1882, the respondent and 
appellant, John A. Wallace, filed his answer in the clerk’s office of 
the circuit court of Clay county, lowa, wherein he admits that he 
was the owner in fee of certain lands in Clay and Sioux counties, 
Iowa, on February 17th, 1875; also that he made what purported 
to be deeds of the same on that day to Edward Jounstone, C. F. 
Davis, A. L. Conable, complainants and appellees herein, and one 
William Leighton, with a clause of general warranty, for a valuable 
consideration. 

[X. That. the complainants herein, together with one William 
Leighton, signed the contract on option on February 17th, 1875 
which contract or option was indorsed by Ford and delivered to 
respondent, John A. Wallace, at the same time of the signing and 
delivering of the deeds by Wallace to the complainants and Leigh- 
ton, and that he denies every other allegation of the petition. 

X. That it was agreed finally that Johnstone, Davis, and 
484. Conable, complainants and appellees herein, and one Leigh- 

ton should loan about $4,250.00 in cash to the respondent 
and appellant, John A. Wallace, and that said Wallace shouid repay 
to them $5,800.00 within sixty days from February 17th, 1875, and 
that in order to avoid the usury laws of the State of lowa this method 
of security was adopted. Said Wallace granted by deed to John- 
stone, Davis, Conable, and Leighton by general warranty the lands 
mentioned in the petition. Then Johnstone, Davis, Conable, and 
Leighton made a contract or option with said Wallace to convey 
within sixty days the same lands, provided $5,800.00 cash was de- 
posited with the Keokuk Savings Bank of Keokuk, Iowa, to the 
credit of the grantees. 

XI. That said deeds were given as security for the payment of 
$5,800.00 within sixty days from February 17th, 1875, which pay- 
ment was not made; wherefore the said John A. Wallace prays 

that the deeds be declared mortgages and that the title to 
485 said real estate be decreed to be in the said John A. Wallace, 
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subject to whatever lien the grantees may have, and that said 
John A. Wallace may have the right to redeem said lands. 

XII. That on March the 4th, 1882, the complainants filed a reply 
to the answer of respondent and appellant, John A. Wallace, in 
which they deny each and every allegation in said answer which 
in any way modifies the allegations of “the petition. 

XIII. That on or about March 13th, 1882, the complainants filed 
in the clerk’s office of the circuit court of Clay county, lowa, a peti- 
tion for removal of the cause of action to the United States circuit 
court for the district of lowa, central division, at Des Moines, which 
petition was granted and the cause removed, and on April 18th, 
1882, Messrs. Hagerman, McCrary & Hagerman filed a priecipe for 
appearance for the complain: ints in the clerk’s office of the United 
States circuit court, district of Iowa. 

XIV. ‘That on May 15th, 1883, the cross-complainant, John 

486 <A. Wallace, filed his cross- bill with the clerk of the United 

States circuit court, southern district of lowa, western division, 

in which it is alleged that the deeds by Wallace to the complainants 

and one Leighton, together with the contract made by complainants 

and one L eighton to Ford and assigned to Wallace, make and con- 

stitute one transaction, and that as a matter of fact Ford was the 
agent of Wallace. 

XV. That said deeds were executed as security for the repayment 
of $5,800.00 to the complainants and one William Leighton within 
sixty days from February 17th, 1875, and that since that time the 
said Edward Johnstone, C. F. Davis, and A. L. Conable have sold 
and conveyed large tracts of said |: inds, and that the money received 
from the grantees is largely in excess of the money paid to the said 
John A. Wallace by the cross-respondent and one Leighton, and 
that they refuse to apply the same as payment of the money bor- 
rowed by said Wallace, and also refuse to reconvey to the cross-com- 
plainant, John A. Wallace, the lands unsold and still held by 

them. 
487 XVI. Ths at on May 138th, 1883, the defendants, Edward > 
Johnstone, C. F. Davis, and A. L. Conable, filed their answer 
to the cross-bill of John A. Wallace and admitted the citizenship of 
the parties as alleged and deny each and every allegation of said 
eross-bill not hereinafter admitted. 

XVII. They make the same allegations as are in the original bill 
as to the ownership of the lands on February 17th, 1875; also as to 
the conveyance on that day to the cross-complainants and one 
Leighton ; also as to the contract made by Ford and these complain- 
ants and one Leighton, but that no assignment was made by Ford 
to Wallace until after the transaction hereinbefore set forth, and 
that neither said Ford or his assjgnee ever paid or offered to de- 
posit the money as required by the option contract, and that said 
transaction did not constitute a mortgage, and that the cross- respond- 
ents with William Leighton took possession of the lands and have 

so retained possession, except that William Leighton trans- 
488 ferred his fourth interest to C. F. Davis by deed on August 
5th, 1875, and that on August 6th, 1875, said Davis, by deed, 


JOHN A. WALLACE VS. EDWARD JOHNSTONE ET AL. 141 


duly conveyed to Edward Johnstone one-half of the interest so con- 
veyed by Leighton to Davis, and that both Davis and Johnstone 
purchased said interest without any notice of equities that would 
convert the transactions of February 17th, 1875, into a mortgage ; 
also that they paid the taxes to the amount of $2,568.54 dollars in 
good faith, and that cross-complainant should be estopped from 
claiming the matters set up by him in his cross-bill on the ground 
of laches, which should debar him from relief. 

XVIII. That subsequently, and after reading the pleadings and 
hearing the proofs adduced by complainants and respondents, and 
on May 16th, 1885, the court granted the prayer of the complain- 
ants and appellees, and entered a final decree dismissing the cross- 
bill, and quieted the title to the lands in question by maintaining 

the prayer of the complainants in the original bill. 
489 XIX. That John A. Wallace, the respondent and appel- 

lant, at the same time duly excepted to all such rulings and 
findings and decree, and prayed an appeal in-open court of this cause 
to the Supreme Court of the United States, which was granted and 
the appeal allowed by the circuit judge, and the appeal bond was 
filed at (500.00) five hundred dollars, and the bond was given and 
approved by the court July 16th, 1883. 

XX. That the appeal was dismissed by the Supreme Court of the - 
United States on or about December 15th, 1884, which was in the 
October term, 1884, for the reason that the certified copy of the rec- 
ord had not been filed in the clerk’s office of the Supreme Court of 
the United States at the term for which the appeal was taken, which 
was the October term, 1883, and that a mandate was signed by the 
Supreme Court of U.S. on the 15th day of December, 1854, and 
which mandate sent the case back to the circuit court of the United 

States for the eighth circuit, southern district, eastern divis- 
490 ion, State of Lowa. 

XXI. That the failure of petitioner to file a certified copy 
of the record was a lack of knowledge of the rules of the Supreme 
Court of the United States, and that under section 1008 of the Re- 
vised Statutes of the United States an appellant is allowed two years 
to take an appeal to the Supreme Court of the United States from 
the date of the entry of the final decree, which in this case was en- 
tered May 16th, 1553. 

XXII. That John A. Wallace, appellant, is advised and believes 
that the said final decree is erroneous, and that upon the pleadings 
and proofs in this cause this appellant, John A. Wallace, is entitled 
to a decree dismissing the original bill of complaint with costs, and 
granting the prayers of the cross-bill. 

Wherefore this appellant appeals from the whole of the said final 
decree of the circuit court of the United States of May 16th, 1883, 

and from each and every part thereof, to the Supreme Court 
491 of the United States, and prays that the decree of the said 
cireuit court and the bill, cross-bill, answers, pleadings, depo- 
sitions, evidence, and proceedings in the said cause may be sent to 
the Supreme Court of the United States without delay, and that the 
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said Supreme Court will hear the said cause anew and reverse said 


decree and every part thereof. 
(Signed) JOHN A. WALLACE. 


STATE OF NEw YORK, ae 
County of New York, f° 
—,John A. Wallace, the petitioner above named, being duly sworn, 
doth depose and say that I have read the foregoing petition and 
know the contents thereof, and that the same are true to the best of 


my knowledge and belief. ¥ 
(Signed) JOHN A. WALLACE. 
Sworn to before me this 27th day of March, 1885. 
[SEAL. | (Signed) ROB’T P. GETTY, Jr., 


Notary Public, Westchester Co. 
(Cert. in N. Y. Co.) 


492 Srate or New York, ss 
City and County of New York, {*°’ 

I, Patrick Keenan, clerk of tie city and county of New York, and 
also clerk of the supreme court for the said city and county, being 
a court of record, do hereby certify that Rob’t P. Getty, Jr., has filed 
in the clerk’s office of the county of New York a certified copy of 
his appointment as notary public for the county of Westchester, with 
his autograph signature, and was at the time of taking the annexed a 
deposition duly authorized to take the same, and that I am well 
acquainted with the handwriting of said notary public, and verily 
believe that the signature to the annexed certificate is genuine. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 30 day of Ap’l, 1885. 


[SEAL. | (Signed) PATRICK KEENAN, Clerk. 
493 Endorsed: Circuit court of the United States, southern 


district, eastern division, of lowa. Edward Johnstone, C. F. 
Davis, and A. L. Conable, complainants and appellees, against 
John A. Wallace, respondent and appellant. Original petition of ap- 
peal. Filed May 12th, 1885. (Signed) Ed. R. Mason, clerk. 
494 And on the 12th day of May, 1885, the defendant, John A. 
Wallace, filed an appeal bond in said cause in the words and 
figures following, to wit: 


A495 Bond for Damages and Costs. 


Circuit Court of the United States of America for the Southern Dis- 
trict, Central Division, of Iowa, in the Eighth Circuit. 


a ate See eee “ = 


eT a ad 


Epwarpb Jounstong, C. F. Davis, and A. L. Conasie, Complain- 
ants and Appellees, 
vs. 
JoHN A. WaALLAcE, K. R. Forp, Respondents and Appellants. 


Know all men by these presents that we, John A. Wallace and J. 
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H. Windsor, of Des Moines, Iowa, are held and firmly bound unto 
the above-named Edward Johnstone, C. F. Davis, and A. L. Conable 
in the sum of five hundred dollars, to be paid to the said Edward 
Johnstone, C. F. Davis, and A. L. Conable; for the payment of 
which, well and truly — be made, we bind ourselves and each of 
us, our and each of our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated the 11th day of May, in 
496 _ the year of our Lord one thousand eight hundred and eighty- 

five. 

Whereas the above-named John A. Wallace has prosecuted an ap- 
peal to the Supreme Court of the United States to reverse the decree 
rendered in the above-entitled suit by the judges of the circuit court 
of the United States for the southern district, central division, of 
‘lowa: 

Now, therefore, the condition of this obligation is such that if the 
above-named John A. Wailace shall prosecute his appeal to effect 
and answer all damages and costs if he shall make his appeal good, 
then this obligation shall be void; otherwise the same shall be and 


remain in full foree and virtue. - 
(Signed) J. H. WINDSOR. 


Sealed and delivered and taken and acknowledged this 11th day 
of May, 1885, before me— 
(Signed) 


K. R. MASON, 
Clerk U. S. Cir. Court, 8S. Dist. of Iowa. 


Unitep States or America, Southern District of lowa: 


497 I hereby certify that the foregoing surety, J. H. Windsor, 
is personally well known to me to be worth more than double 

the foregoing bond, exclusive of property exempt from execution. 
(Signed) EK. R. MASON, 

Clerk U.S. C. Court, S. Dist. of Iowa 


Endorsed: U.S. circuit court, southern district, eastern division, 
of lows. Edward Johnstone, C. F. Davis, and A. L. Conable, com- 
plainants & appellees, against John A. Wallace, E. R. Ford, respond- 
ents & appellants. Bond for costs on appeal. Filed May 12, 1885. 
(Signed) Ed. R. Mason, clerk. 

498 And on the 12th day of May, 1885, it being of the May 

term, 1885, of said court, in the record of the proceedings 
thereof is an entry in said cause in the words and figures following, 
to wit: 
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499 United States Circuit Court, Southern District of Iowa, Central 
Division. May ‘Term, 18586. 


EDWARD JOHNSTONE et al. ) 
vs. > Eq. No. 1926. 
JOHN A. WALLACE ef al. ( 
Turspay, May 12, 1885. 
This cause came on this day for hearing upon the petition of de- 
fendant and cross-complainant, John A. Wallace, for an allowance 
of appeal to the Supreme Court of the United States. Defendant 
appears by John C. Polly, Esq.,and, the court being fully advised in 
the premises, it is ordered that said appeal be and the same is 
allowed as prayed jn said petition, and the appeal bond in the penal 
sum of five hundred dollars is approved and the citation signed in 
open court. 


500 And on the 22nd day of June, 1885, the original citation 
was filed in said cause in the words and figures following, to 
wit: 


501 Uwnirep Srates or AMERICA, 88: 


To Edward Johnstone, C. F. Davis, and A. L. Conable, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-five, 
pursuant to an appeal filed in the clerk’s office of the circuit court of 
the United States for the southern district, eastern division, of Iowa, 
wherein John A. Wallace is appellant and you are appellees, to show 
cause, if any there be, why the decree in the said appeal mentioned 
should not be corrected and speedy justice should not be done to the 
parties in that behalf. 

Dated May 12, 1885. 

SAM. F. MILLER, 


Circuit Justice. 


502 {Endorsed :] U.S. Supreme Court. John A. Wallace, ap- 

pellant, against Edward Johnstone, C. F. Davis, and A. L. 
Conable, appellees. Citation. Filed Jun. 22,1885. Ed. R. Mason, 
clerk. 


This writ came into my hands for service May 12th, 1885, and I 
served it May 15th, 1885, at Keokuk, Iowa, on Edward Johnstone 
and C. F. Davis, and on June 16th, 1885, I served it on A. L. Cona- 
ble at Keokuk, Iowa, by reading it to each of them and delivering 
a true copy to each one of them. 

R. ROOT, U. S. Marshal, 
By 8. S. ETHRIDGE, Deputy. 


Fees, $16.50, paid by Jno. C. Polly, att’y, &e. 
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903 And on the — day of June, 1885, an affidavit of John D. 
Jordan was filed in said cause; which said affidavit is in the 
words and figures following, to wit: 
004 Unirep Srares or AMERICA, |... 
Southern District of Jowa, Jj ° 
United States Circuit Court, Southern District of Iowa, Central 
Division. 


EpWARD JOHNSTONE ef al. 
vs. 


JoHN A. WALLACE et al. j 


I, John D. Jordan, of lawful age, being first duly sworn, do depose 
and say that on the 16th day of May, 1885, I posted in a conspicuous 
place in the clerk’s office of the United States circuit court for the 
southern district of Iowa, at the city of Des Moines, three several 
copies of the petition of John A. Wallace for the allowance of an 
appeal to the Supreme Court of the United States, addressed to Ed- 
ward Johnstone, A. L. Connable, and C. F. Davis, respectively. 

And further affiant saith not. 


(Signed) JOHN D. JORDAN. 


Subscribed and sworn to before me by the said John D. Jordan 
this 23rd day of June, 1885. 
[ SEAL. | (Signed) E. R. MASON, 
Clerk U. S. Oircuit Court, Southern District of Iowa. 


(Endorsed :) Filed June 23, 1885. E. R. Mason, clerk. 
\ } ’ 


Eq. No. 1926. 


505 United States Circuit Court, Southern District of Iowa, Cen- 
tral Division. 


I, E. R. Mason, clerk of said court, do hereby certify that the 
above and foregoing transcript contains full, true, and complete 
copies of all the pleadings, proceedings, and record entries since the 
former transcript of record was prepared in a certain cause in said 
court, wherein Edward Johnstone et al. were complainants and John 
A. Wallace et al. were defendants, as full, true, and complete as the 
originals of the same now remain on file and of record in my office. 

| further certify that the original citation, with return of service 
endorsed thereon, is hereto attached and herewith returned. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Des Moines, in said district, this 25rd 
day of June, A. D. 1885. 

[Seal U. 8. Circuit Court, Southern District, Iowa, | 
EDWARD R. MASON, 
Clerk U. S. Circuit Court, Southern District of Iowa. 


Endorsed on cover: 8. Iowa C.C. U.S. No. 94. John A. Wal- 
lace, appellant, vs. Edward Johnstone, A. L. Connable, and C. F. 
Davis. Filed October 10, 1885. 


19—94 


Supreme Court of the United States, 


JOHN A. WALLACE. 
Appellant, 


soi October Term, 1888 
OSs. No 04. 


NABLE and C. F. DAvis., 


EDWARD JOHNSTONE, A. L. =} 
Appellees. 


Brief for Appellant. 


STATEMENT OF THE CASE. 


This is an appeal from the decree of the Circuit 
Court of the United States, for the Southern Dis- 
trict of Iowa, sustaining the petition of the appel- 
lees, and dismissing the cross bill of the appel- 
lant. 


The allegations as averred in the original petition 
in equity, are as follows: pp. 7,8 and 9 R. 
which was filed in the Circuit Court of Clay county, 
Iowa, February Term, 1882. 


Ist. That on the 17th day of February, 1875, 
John A. Wallace was the owner in fee of the fol- 
lowing deseribed real estate being in the State of 


lowa. 


Sec. 36, T. 94, R. 44, Sioux County, 640 acres. 
sec. 10, T. 94, R. 36, 640 acres. 

Sec. 18, T. 94, R. 36, 624 acres. 

N. + Sec. 8 T. 94, R. 37, 320 acres. 

N. $ and S. E. } See. 13, T. 94, R. 37, 480 acres. 
Mm. 2 See. 17 T. 94 R 37, 320 acres. 

S. W.1Sec. 35, T. 94, R. 37, 160 acres in the 


County of Clay, 


2d. That on the 17th day of February, 1875, John 
A. Wallace, for a valuable consideration, conveyed 
the above described lands, by deeds of general war- 
ranty, to Edward Johnstone, A. L. Connable, C 
i. Davisand Wilham Leighton, which deeds were 
duly recorded in the counties of Sioux and Clay, 


State of lowa. 


3d. That on the 17th day of February, 1875, the 
raintees above deseribed., executed and delivered 


to a co-defendant, E. R. Ford,an option contract In 
writing, which is hereto annexed and marked Ex 
hibit ** A,’ p. 9 R., wherein they gave EK. R. Ford 
or his assigns, the option of purchasing the same 
lands above described, for the period of sixty days 
from February 17th, 1875, and conditioned that E. 
R. Ford, Or his USSIONS, should deposit to the cle clit 
of the grantees within sixty days, the sum of $5,876 
or pay to them the same amount within that time. 
Then the grantees would convey by deeds of general 
warranty to E. R. Ford, or his assigns, the lands 


above deseribed. 


4th. That the option contract was dulv acknowl- 
edged. and has been recorded in the counties of 
Sioux and Clay, Iowa.. 


Sth. That E. R. Ford on the day of Febru- 
ary, 1875, assigned in writing, the option contract 
to John A. Wallace. 


See Exhibit ** A.’ p. 10 R. 


6th. That on Aug. 5th, 1875, William Leighton 
conveyed to C. F. Davis.a plaintiff herein, by deeds 
of general warranty, his undivided fourth interest 
in the above deseribed lands. 


7th. That on Aug. 6th, 1875, C. F. Davis, con- 
veyed to Edward Johnstone, a plaintiff herein, by 
deeds of general warranty, one-half of the Leighton 
interest, being a one-eighth interest in the Wallace 
purchase. 


Sth. That neither defendant E. R. Ford, or his 
assignee, the defendant John A. Wallace, have ex 
ercised, within the sixtv days, or since, the option 
of purchasing the lands, and therefore the rights 
given by tiie option contract are forfeited. 


9th. That the plaintiffs upon the purchase of the 
lands from John A. Wallace, assumed control of 
the same, and have paid taxes upon them, and that 
neither Ford or Wallace have paid any taxes or at- 
tempted since to assume control of the same. 


The petitioners pray that the option contract be 
declared forfeited and cancelled. 


4 


That the title of the plaintiffs to the lands be 
quieted against all claims of the defendants. 


The answer of John A. Wallace filed in the Cir- 
cuit Court of Clay County, Iowa, pp. 4, 5, 6 and 
7, Kt. 


Ist. John A. Wallace denies every allegation of 
the petition not herein admitted. 


2d. The defendant admits the allegations of the 
first count of the petition. 


3d. The defendant admits that on February 17th, 
1875, he executed an instrument, which, upon its 
face, purports to be a deed of general warranty, 
to the plaintiffs, and one William Leighton, 
which conveys the lands described in the peti- 
tion. 


4th, 5th and 6th. Defendant, prior to the year 
1873, fcr ten years, wasa resident of Keokuk, Iowa, 
and that in the year 1873 he removed to St. Louis, 
Mo., and that he engaged in the real estate busi- 
ness and that in the winter of 1874 and 1875 he be- 
vame the owner of the lands described in the peti- 
tion. 


7th and 8th ‘That the lands were worth, on Feb- 
ruary 17th, 1875, not less than $20,000. 


9th and 10th. That KE. R. Ford, the defendant 
herein was at that time a money broker, and that 
defendant paid the expenses of Ford from St. Louis, 
Mo., to Keokuk, lowa, and also came with him 
about a week prior to February 17th, 1875. 


Lith, 12th and 13th. That E. R. Ford introduced 
this defendant to the plaintiffs who would loan him 
money upon the lands, butt they were nut satisfied 
with ten per cent. interest, and it was agreed that 
defendant should convey the title to the lands de- 
scribed in the petition, and take back an option 
contract of repurchase in sixty days. 


l4th and 15th. That it was not the intention of 
this defendant, to part permanently with the title 
fo the real estate, and that the plaintiffs and 
one, William Leighton knew the same to be the 


fact. 


16th, 17th, 18th, 19th, 20th, 2lst and 22d. That 
the option contract mentioned in the third connt of 
the petition is the paper, by which this defendant 
was to have a reconveyance in sixty days from Feb- 
ruary 17th, 1875. 


That the option contract was assigned to this 
defendant, and that the plaintiffs and one, Wil- 
liam Leighton, well knew that faet, which was so 
made to avoid the usury laws of the State of 
lowa. ‘That the option contract was executed 
and delivered at the same time of the deliv- 
ery of the deeds, and together form one transac- 


tion. 


That Ford acted as the agent of this defendant, 
which the plaintiffs and one, William Leighton, well 


knew. 


That the defendant obtained the loan in good 
faith, and needed money so badly that he was will- 
ing to bind himself to pay $5,800 for $4,250 with its 
use for sixty days, for he belived that he could sell 


the lands, pay the loans and havea large surplus 
left to himself. 


23d, 24th and 25th. That the deed was given as 
security for 85,800, whicn he agreed tO pay for the 
loan of $4,250, and the defendant calls upon the 
plaintiffs for strict proof of the actual amount re- 
ceived by this defendant. 


That the defendant now pleads the usury law of 


the State of Iowa. 


This defendant prays that the deeds be declared 


a mortgage. 


‘ 


That the title to the real estate be declared to be 
in the defendant. 


That defendant may have the right to redeem 
upon the mortgage by the payment of the liens on 
the lands. 


The reply of the plaintiffs in the Circuit Court 


of Clay County, Iowa, p. 4 R. 
Ist. They deny every allegation of the answer 
which conflicts with the allegations of the petition. 


2d. They deny the loan, also the taking of usuri- 


ous interest. 


od. They allege that the only transaction they 
ever had with the defendant Wallace was the pur- 
chase of the lands and the payment of $4,870. 


The petition of removal to the Cireuit Court of 
the United States for the Southern District of 


lowa ; filed by the plaintiffs, pp. 2 and 3 R., and 
approved March 4th, 1882, p. 3 R. 


A stipulation signed by the solictors for the 
complainants and the respondent, John A. Wallace, 
pn. 23, R. Filed May 2ist, 1883, as of May 13th, 
1883. The final decree was entered May 16th, 1883, 
pp. 23, 24 and 25, R. 


No order of the Court appears of record allowing 
any process or pleadings to be filed under the stipn 
lation, but they were filed by the solicitors without 
the consent or order of the Court, and apparently 
after the final decree had been entered. 


L.—A second replication of the plaintiffs to the 
answer of John A. Wallace, filed in the Circuit 
Court of the United States, Southern District of 
lowa, pp. 15 and 16 R. 


Filed May 21st, 1883, as of May 13th, 1883. 


i1.—-lhe eross-bill of John A. Wallace. pp. 16, 
I7 and 18 R. 


Filed May 21st, 1883, as of May 13th, 1883. 
[11.—The answer thereto pp. 19 and 20 R. 
Filed May 21st, 1883, as of May 13th, 1883. 


[V.- The replication of John A. Wallace to the 
answer of plaintiffs to his cross-bill, p. 21 R. 


Filed May 16th, 1883. 


All the issues are raised by the original petition 
answer and reply—filed in the Cireuit Court of 


of Clay County, lowa. No evidence was taken 
after the 21st day of May, 1883, because that was 
after the final decree had been entered. 


There was a motion made by the solicitors for the 
appellees to strike out certain portions of the tes- 
timony given by witnesses called for the appellant, 


This motion was filed May 16th, 1883, the same 
day that the decree was made. Decree entered 
May 16th, 1883, p. 23 R., folio 85. 


No decision or ruling of the Court appears of 
record upon that motion. During the taking of 
the testimony of both sides, a large number of mo- 
tions were made to strike out testimony and objec- 
tions taken, but in no case is there any decision of 
record or ruling by the Court upon any objections 


or motions. 


It is quite probable that when the solicitors for 
the appellees ascertained how the Case had been 
decided May 16th, 1888, that they did not press the 
motion toa decision. William Leighton, one of 
the grantees in the deeds, also a signer of the O})- 
tion contract, died prior to the bringing of this 
suit. 


So it seems we have all the evidence of all the 
witnesses on both sides, before this Court for final 
review. 

This is a second appeal in this case. 


The decree was entered May 16th, 1883. 


See pp. y+ 9 24 and 95 Rk, 


Appeal allowed the same day. 


»*> 


The appeal Bond was filed on July 16th, 1883. 
see p. ”25. folio 90. R. 


Th e first appeal was dismissed by the Court, 
because it appeared that the appellant had failed 
to have his cause filed and docketed in conformity 
with the rules of this Court. 


See mandate of this Court, pp. I3s6 and 


37 KK. 


By this mandate this cause was remanded to the 
Circuit Court of the United States for the Southern 
District of lown. 


That on January 13th, 1885, the mandate was 
filed in the Clerk’s office of the Cireuit Court of the 
United States for the Sonthern District of lowa, 
p. 136 R., folio 473. 


That on May 12th, 1885, the defendant, John A. 
Wallace, filed a petition for the allowance of an 
appeal to the Supreme Court of the United States, 
pp. 138, 139. 140, 141 and 142 R. 


The bond on appeal filed on the same day, pp. 
142 and 148 R 


The appeal was allowed by Mr. Justice Miller, 
the bond approved and the citation signed on May 
12, 1884; p. 144 R. 


The certificate of the U. S. Marshal that the 
citation was served by him on Edward Jolinstone 


LO 


and C. F. Davis on May 15th, 1885, and A. L. Con- 
nable, June 16th, 1885; p. 144 R., folio 502. 


The decree was entered May 16th, 1883, and the 
two years allowed to take an appeal had not ex- 
pired when this appeal was allowed, May 12th, 


LS85. 


Assignment of Errors. 


[.—That the Court erred in holding that the op- 
tion contract with the deeds from the appellant to 
appellees and William Leighton, did not constitute 


a mortgage. 


1].—That the Court erred in holding that upon 
the failure of Ford and Wallace to pay as provided 
in said option contract, then all their rights in 
the lands were forfeited, and that the contract is 
hereby annulled and cancelled. 


L11.—That the Court erred in holding that appel 
lees Johnstone, Davis and Connable are the owners 
of the lands in controversy, and that neither Ford 
nor Wallace have any interest therein, and that 
the titfle to the lands is forever quieted in the ap- 


pellees. 


1V.—That the Court erred in dismissing the cross 
bill of appellant Wallace. 


See final decree. pp. 23, 24 and 25 R. 


BRIEF. 


Point I. 


‘*A deed, absolute upon its face, but intended as 
a security for the payment of money,is a mortgage, 
even at law, if accompanied by a separate contem 
poraneous agreement in writing to reconvey, upon 
the payment of the debt.’’ 
‘Teal os. Walker, 111 U. S., 242. 
Nugent os. Riley, | Met. 117. 
Wilson ox. Shoenberger, 31 Pa. St., 
200. 
Dow os. Chamberlin, 5 MeLean, 281. 
Bailey vs. Bailey, 5 Gray, 505. 
Lane vs. Shears, 1 Wend, 433. 
riedley os. Hamilton, 178. & R., 70 
Shaw os. Erskine, 43 Me., 371. 


(a.) The deeds Exhibits I and II, pp. 45 and 46 


aS are absolute pon their faces. 


(6.) Were they intended as a security for the 


payment of money / 


¢.) Are they accompanied by a Separate contem- 
poraneous agreement to reconvey, upon the pay- 
ment of the debt ‘ 


Point II. 


A Court of Equity will treat a deed, absolute in 
form, as a mortgage, when executed as a security 
for a loan of money. 

Peugh vs. Davis, 96 U.S., 382. 
Russell os. Southard, 12 How, 139. 
Shillaber vs, Robinson, 97 U. 8., 68. 


Astothe question were they intended as secu 
ritv for payment of money ¢ 


Kdward Johnstone. an appellee, p. 28 R., folio 
102, says: 


‘* Dr. Ford seemed to be anxious to get an 
na option CO repurchase these lands roVv ide d 
Wiacas,. cabins sixty days time * : : 
‘he agreed to pay $5,876.00 in the Keokuk 
Savings Bank. 
‘ That off er had MLOT ¢ effect “pon //i¢ lhawn 
: anything else. and determined /id¢ lo make 


wie the purchase Rede 


Johnstone did not examine the lands, but he de- 
termined when he got an offer to ‘‘ repurchase’’ that 
same land in sixty days, whereby he and his asso- 
ciates would make $1,000 clear profit, to make the 
purchase. 


Maj. W. B. Collins, who was the attorney for 
Col. Leighton and Edward Jolnstone in this trans- 
action (pp. 57 and 58 R., fols. 208, 209, 210 and 
211. 


‘After Mr. Wallace had been there on that 


‘day and they had talked over the sale and 
‘purchase of that land * 

Le ighton consiulled me upon Lhe efi ect of 
. Giving AAT, option for bhee purchase of these 
‘ lands lo Mr. I rd ana di sired if An such 
: a Wad lhat if mould he UMNECESSATY lo 
‘ foreclose lhe option contract and lhat Mr. 
‘* Hord should not have the right of redemp- 
; Lion and other rights that pertain la (Ll 
* mortgage in our State. 

| told him specially what I thought 

' should he done. and Jace him Chie fe /i¢ ral 
* form of the contract that should be used, 
‘* went to My drawe r and took out a printed 
‘* form of contract, made interlineations and 
* CY ASUTECS 8O (ts lo COPTET this particular 
case.” 
‘*Suggesied that this should be the form, 
‘and ave it to Col. Leighton. Afterwards 
all that | heard of or respecting the option 
‘was that it was given to Mr. Ford.” 
(). ‘t What was the consideration to Mr. 
Ford in the conversation / 
A. “* lt was that he should pay back to 
(Col. Le fghtou and fhese pe ople SO Gi uch 


. 
* 


° 


‘ money—the amount of money that he was 
‘to give for the land I do not remember, but 
that he had a certain time to do it in, and 
‘that time was the essence of the contract.’ 

wis My advice lo these parties (DUs that 
;' they mere la hold possession of the land 


o 


‘until the money was paid.” 


Here is the secret :—‘* They were to hold posses- 
sion of the land’’-—-What as? Security ** until 


the money was paid.” 


14 


Again Major Collins, (fols. 210 and 211). 


° 


- 


. 


©. ‘** Was that an agreement to pay back 
upon the money that Judge Jolinstone and 
the others were paying to Mr. Ford and 
Mr. Wallace for the land in order to vet 
the land back ¢ 

A. **No, sir, my understanding of that 
from Col. Leighton was, that they gave 


‘* Mr. Ford the option of the purchase of the 


a 


land at an increased price over what they 


‘were paying for the land, and Col. Leigh- 
‘lon ELPTESSE (l if. that that Dads one of the 
‘+ £5 LNGSs that induced. not himese [f so Mi uch, 
‘but induced Lhe other partie § lo be willing 
* £2 purchase it at the price they IDET ¢ off 7 - 
‘ing Jor the land, andl knew that Mr. 


ll 


ford was a sharp. shrewd, real estate 


‘* dealer, and was acquainted with our gene- 


ral laws and he was willing, as I uncder- 


‘stood from himself. fo fake the contract 


‘and make itas strong as il could be made, 


‘so as to protect Col. Le ighton CNE Mr. 


Davis and Mr. (Jon nable and Judge Soh ji- 


* stone. 


** 


“ That was, if he did not comply with the 
terms of the contract he should not have 
any rights in the land whatever, and that 


mn they should not be compelled lo Sore CLOSE 


«% 


if “pon h im. 


In Peungh vs. Davis, 96 U. S., 332, this Court 


Says: 


‘So long as the instrument is one of secu- 
rity, the borrower hasina Court of Equity 


LD 


‘‘aright to redeem the property upon the 
payment of the loan.’’ 
‘This right cannot be waived or abandoned 


. 
* 


by any stipulation of the parties made at 
‘* the time,even if embodied in the mortgage.’’ 
* This is a doctrine from which a Court of 
‘of Kg uity never deviates, 
‘‘Its maintenance is deemed essential to 
‘the prover tion of the debtor. who, under 
at pressing necessities, will often submit to 


ruinous conditions, expecting or hoping 
‘to be able to repay the loan at its matu 
‘ rity.”’ 


Thus the land was held as security until Ford 
should ** pay back’? so much money. 


Also, ‘‘ my advice to these parties was, that they 
were to hold possession of the land until the money 
was paid.”’ 

Take security for the advances. Then draw an 
option contract so strong that it cannot be fore 


closed. 


Folio 213 R. 


‘*(. Is that the same kind of a contract 
‘‘ that you recommended these gentlemen to 
‘*oive Mr. Ford ?° 

‘¢$A Wo. sir. it is not. IT IS NOT SO 
‘* STRONG as the one that l recommended.’ 


This lets Maj Collins gently down if the Court 
should hold the option contract and the deeds con- 


stituted a mortgage, 


The major drew this option contract so it would 


stand under the laws of the State of Lowa, and for- 
feit the lands provided the money was not ‘* paid 
back’’ and so that the grantees should hold the 
lands until the money was paid without it being 
necessary to foreclose under the option contract. 


Horfeiture Forfeiture is the majors strong- 
hold forgetting that equity abhors a forfeiture 
even in the State of lowa. 


K. R. Ford, folio 281 


“@. Do you recollect how much money 
‘the plaintiffs agreed to furnish Mr. Wal- 
‘lace upon those lands described in this 
‘* contract?’ 

A. think they IDET ¢ willing lo lake fhe 
‘lands and to advance upon the lands a dol- 
‘larand a half an acre—and the number of 
‘acres was over two thousand——I think over 


** 


‘* three thousand 


* Take the lands’? and ‘‘advance’’ a ‘* dollar and 


ahalfanacre.’’ This looks like security 
Johnstone states that he had no monev to born. 
Davis states that he had no money to loan. 


Connable states that he had no monev to loan. 


’ 


That none of them ever heard of a loan. 


John a Wallace states tihat the agreement was 
made with Col. Leighton and himself (p.98 R., folios 
348. 349 and B50) 


‘All the arrangements were made with 


a 


17 
‘Col. Leighton about the loan. ” : 
‘* He said to avoid the little technicalities of 
“usury, we had beller have the assignment 
‘or contract lo reconvey, made in the name 
‘of my agent, Mr. Ford, and | told him 
‘* that | would agree to anything to get the 
‘*money quickly, that would make them 
‘secure and at the same time make me se 
** cure.’ 
Folios 374 and 375. 
**(. You have testified that you told Mr. 
Leighton that you wouldn’t sell these lands 
‘* for any such sum as a dollar and a half an 
‘acre ?”’ 


 2o08. 


Again folio 359 : 


‘* Well, he said,’ (meaning Leighton) 
‘that they would have to have a good bonus 
** for loaning Lhe MONEY that short time Olt 
. real estate. lhat they had not SEC, and 
‘Silo if so quickly, (rs / mante d the money.” 


This evidence of Wallace is uncontradicted. 
This looks still more like security. 
Option Contract pp. 7i and 72 R., folios 255-259 


dated Feb. 17th. 1875 


and by EK. R. Ford 


signed by all the yrantees 


Acknowledged Feb’ y 17th, 1875. 


The deeds Were acknowledged before the Sime 


iS 


notary and on thesame day. See Exhibits I and 
Il, pp. 45 and 46 R. 


William Ballinger, the notary, states that the 
Option contract was signed and delivered before the 
delivery of the deeds \p. 88 R.. folios 315 and 
316). 


*‘(). The date of said assignment is stated 
‘‘as of February, 1875, without giving the 
“day. Do you know how that happened 
‘* that the day of the month was not put in 
‘* the date of the assignmeants.’’ 

A. ** Yes, sir; I think Ido. I think that 
‘* the date was not put tn, because the tran- 
‘saction was not yet completed, and that 
‘* Mr. Wallace wanted this paper assigned 
‘“to him before the transaction was com- 
“ pleted, and didn’t wish it in Mr. Ford’s 
‘* hands, and wanted to make sure of it, and 
‘so had it indorsed in advance.”’ 


Folio 317. 


A. ** At one time I had just a moment's 
‘‘conversation with Mr. Leighton in which 
“the matter of the assignment, before it 
‘* went into Wallace's hands, or before Wal- 
‘‘lace completed the transaction, was men- 
‘tioned, and Leighton laughed and said, 
© 6 And $o he got the Paper signed in ad. 
‘pance. Meaning the option contract that 
‘*‘ was assigned by Ford to Wallace.”’ 


Kolio 319. 


si Well. Mr. Wallace consulted with lie 


. —— SV 
> ope 
a. ’ 


i 


‘* something about these matters, and he was 
‘‘ very averse, | remember, to having the 
‘*deed pass out of his hands until he got 
‘** this contract into his own possession.’’ 


Folio 321. 


‘* Well, [| think Mr. Wallace had this 
‘‘ paper in his hands before the deed was de- 
‘* livered, or that this assignment was com- 
‘* pleted and the deed was delivered.” 


Kolio 327. 


‘*T think Ford brought the paper signed 
‘“ by all the parties, and as the transaction 
‘“wuas not yet completed, that he made the 
‘assignment to Wallace without date.’’ 


C. F. Davis, p. 40 R., folio 145. 


(). *‘ The opption contract was then signed 
‘Sand delivered before it was acknowledged? 


A. ° 7a ee 
John A. Wallace, p. 102 R.. folio 363. 


‘* So Il took Mr. Ford into Mr. Ballinger’s 
‘ office on the day. before the contract was 
‘executed ana delivered to me, and Mr. 
‘* Ballinger wrote out an assignment for him 
‘to assign the contract to me, w hich he did 
. assign there.” So that when the contract 
‘was exeented and acknowledged by the 
‘* plaintiffs and Mr. Leighton and Mr. Ford 
‘* the deed was delivered and the contract 


Was delivered fo me. 


Krom the evidence of Mr. Ballinger we find that 
Wallace would not trust Ford with the option con- 
tract, so the assigument was made before the de- 


livery of the deeds, and Mr. Leighton knew that 


fact, because he so stated to Ballinger. 


The option contract was signed by the appellees 
and by Mr. Leighton, and the assignment was made 
by Dr. Ford to Wallace prion to the delivery of 
the deeds, and also prior to the acknowledgment of 
the contract. : 


Johnstone, Davis and Connable state that the op- 
tion contract. was delivered at the same time as 
the deliverv of the deeds, see np. 29 K., folio 1038: 
p. 32 R., folios 118-144 and p. 44 R., folio 162. 


Ballinger talked with Col. Leighton about the 
delivery of the option contract—his testimony 
stands uncontradicted. 


EK. R. Ford was the agent of Jotin A. Wallace 
and these grantees knew that fact, before the de- 
livery of any of the papers and in giving him the 
option contract they were giving it to John A. Wal- 


lace. 


Mr. Leighton was one of the purchasers and it 
seems from the testimony of Wallace that Leigh- 
ton suggested that the option contract ‘would 

‘not look very well to be made straight to me 
‘(meaning Wallace) for such large interest for 


‘sixty days.”’ 


Kdward Johnstone in his testimony, p. 28 K., 
folio 99, says: ‘‘ Ford came here not as the owne! 
‘of the land, but as an agent, for the purpose of 
‘assisting Wallace in making the sale.’ 


C. F. Davis, p. 37 R., folio 186 and p. 39 R., fo- 


ke 


1 


lio 144, says the same thing. Also Maj. W. B. 
Collins, p. 55, folio 199. 
KE. R. Ford p. 77 R., folios 278 and 279 says: 
‘*T had no interest beyond the compensa 
‘‘tion paid me by John A. Wallace.” 
‘I told Mr. Leighton so.—‘'p. 86R, 


‘folio 308. *I claimed nothing beyond my 
‘commission.’ ”’ 


There is no evidence that the agency of Ford was 
concealed and kept from the knowledge of the yran- 
tees—hence these grantees gave this option con- 
tract to Ford or his assigns and by so doing they 
gave it to Wallace. 


Point III. 


‘‘In examining this question it 1s of great Impor- 
tance to inquire whether the consideration was ad- 
equate to'inducea sale. When no fraud is practiced, 
and no inequitable advantages taken of pressing 
wants, owners of property do not sell it for a con- 
sideration manifestly inadequate, and, therefore, In 
the cases on this subject great stress is justly laid 
upon the fret that what is alleged tO have been the 
price, bore no proportion to the value of the thing 
snid to have been soid.”’ 

Russell os. Southard, 12 How, 148 
Conway os. Alexander, 7 Cranch, 241. 
Morris os. Nixon, 1 How, 126. 


a A a a 


Vernon es. Bethell, 2 Eden, 110. 
Oldham es. Halley, 2 J. J. Marsh, 114. 
Edrineton vs. Harper, 3 J. J. Marsh, 354. 


VALUE OF LANDS IN THE YEAR 187%) 


See deed, Exhibit I, p.45 R., folios 164, 165,—640 


acres for S960, which is 81.50 per acre, 


See deed, Exhibit I] same parties, pp. 45, 46 R., 
folios, 167, 168, 160,-—2,544 acres for $4,316, which 
is $1.65 per acre. That makes $5,276 as the con- 
sideration 

See evidence QO! Jolnst me, 2»; a folios 1Os3 


104. **We paid S$3.500 cash. and held back 81.376 


until we ascertained the taxes were all paid.”’ 


This makes 84.876 instead of 85.276 as the con 
sideration named in the deeds. This is S400 less. 


which makes $1.53 and a mill per acre. 


Mr. Leighton sold his quarter interest in these 
same lands to C. F. Davis on the 65th day of An- 
gust, 1875. See Exhibit 5, deed, p. 50R., folios 


180, 181. 


Consideration 8440 l-4 of 640 acres, 160 acres : 


which makes it $2.75 per acre. 


See Exhibit 6, deed. Same parties, pp. 50, 51 


R., folios 182, 183, 184. 
Consideration $2.629.—9h6 acres 


This makes 82.76 and a fraction of a mill pei 


acre, 


And on the next day the appellee, Jolnstone, 
purchased from the appellee, Davis, one-half of 
the interest conveyed by Leighton to Davis for the 
same price per acre. 


See Exhibit 7, pp. Ol, 52 R.. fols. 185. 186 


Exhibit 8, pp. 52 and 53 R., fols. 188-189 


ON) 


Mr. Leighton transferred more lands than his in- 
terest in the Wallace contract. The increase came 
from the Crafton contract. 


The appellees invested 34,876 on the 17th of Feb., 


~- 


Isso. 


Then within six months they sold and trans- 
ferred to each other these Wallace lands at an 


increased price of 81.25 per acre. 


The evidence shows that the year IS7D was one 
of great depression in wild lands in the State of 


lowa. 
|e L. Connable, p. 43 R., fols. 159 and 160 


** There were certain clreumstances under 
“which it seemed to render the whole 
‘country worthless.’ 

‘* Grasshoppers and so on.” ‘* There was 
‘land sold for less money than we paid.” 

In 1875, which we call the grasshopper year 
Davis buys lands on Feb. 17th, for $81.50 per 
acre. ‘Then gives an option contract for sixty days 
to sell the same lands to the agent of the original 


3 } 


grantor, which option expires about April 17th, 
1875. Thenin less than four months from that 
time sells these same lands to Edward Johnstone 
an original grantee with him at $2.75 per acre. 


This all happened in a grasshopper year. 
John A. Wallace, p. 105, fol. 375. 


‘*Some of the lands | valued more than 
‘others of thein. | valued them at from 


** $7.00 to S12.50 per acre. 


i, 


A. W. Miller, called for appellant (p. 131 


fol. 407 ir 


“The value of said lands in Clay County, 
‘* lowa, was on February 17th, 1875, $2.50 to 


‘* $3.00 per acre.” 


J. B. Edmunds, called for appellant (p. 1338 R., 
fol. 462). 


‘The value of the Clay County lands was 
‘on February 17th, 1875, from two to three 


‘* dollars per acre.’’ 


Again on cross-examination, this witness states 
(fol. 464 R.) 
‘*(). What was the market valne of said 
‘* lands sold in one lot to one purchaser or 
‘*set of purchasers in February, 1875 ? 
‘A. Not to exceed a dollar and a half an 
‘‘ acre, meaning said Clay County lands.”’ 


Also 
‘‘In June, 1876, a large tract in Clay 


‘* County, sold for two dollars an acre, cash.” 


25 
K. R. Ford, called for appellant p. 77 R., fols. 
277 and 278. 


This conversation was held between William 
Leighton, John A. Wallace and E. R. Ford. 


‘*(). What reason was given in the con- 
‘* versation for agreeing to give Mr. Wallace 
‘or yourself an opportunity to pay a cer 
‘tain amount, and take these lands within 
‘*a certain time ?’ 

‘© A. Mr. Wallace considered the land to 
‘him of much more value than expi essed in 
‘* either of those amounts specified. That 
‘* is, Ll should say, specified in the contract, 
‘‘and desired to recover the land by pur- 
- chase, Préepu rchaseand subseq ment MSC. ii ad. 
‘* realize athus further valie.”’ 


John A. Elliott, called for appellees (pp. 62 and 
63 R., fol. 227). 


‘*From 1873 to 1878, the price of wild 
‘*lands in Northwestern Iowa, was very 
‘*much depressed, and there was very little 
‘* selling. Lands were offered me for sale in 
‘*Sioux, Clay and Palo Alto Counties in 
1875 and 1876, at from $1.75 to $2.00 per 
‘© acre.’’ 

‘The lands described in the petition be- 
“longed to D. M. V. R. R. indemnity 
** lands.”’ 

‘*T was land commissioner for that Co.., 
‘‘and had examined the same for the com- 
‘* pany.”’ 

The minimum price fixed by the D. M. 


(5 


oa. R. R. Co., on their lands was $5.00 per 


,** 


acre on seven years’ time.”’ 


James M. Hoskins, called for appellees (p. 68 R., 
fol. 244). 


‘* | think | helped to sell some for John A, 
‘Wallace about this time fortwo dollars pe 


‘acre, near these same lands amounting to 


* 1,720 acres for $2 per acre. We 


thought 
‘we had madea good sale.’’ 


In fol: 248. this same witness states that these 


same lands in Clay County, lowa, were worth $13, 
600. on Sept. Sth, 1882. 


Kdward Johnstone, appellee (p. 31 R., fol. 


+) 


114). 
[ think the whole amount makes a little 
‘over $1.50 per acre. We had agreed upon 
a round sum, 84,876 for 3,194 aecres.’’ 


** 


deeds, Kix 
I. (pp. 5 and 46 i. fols. 164 to 170), 
SO Mr. Johustone is in erro!) about 


[It was 3.184 acres mentioned in the 
hibits | and 


lO acres. 


Kol. 114 R. 


‘Mr. Davis and I and others, purchased 
‘from John D. Crafton. in Mareh, 1875, 
‘¢9 880 acres of land inthe counties of Buena 
‘+ Vista, Clay and Dickinson, for $1.50 per 
‘acre.’’ 


Still Mr. Johustone, thisappellee, pays for a half 
of the Leighton interest in these Wallace lands on 
Aug. 6th. IS87J. S275 per acre, for \\ hat V“ ere lo- 


27 
cated in Souix County, and $2.76 per acre for what 
were located in Clay County. 


a 


See Complainants’ Exhibits Nos. 5, 6, 


7 und &, pp. 50, 51, 52 and 53 R. 


C. F. Davis buys the undivided quarter interest 
in the Wallace lands owned by William Leighton, 
on Aug. 5th, 1875, for $2.75 per acre, and sells to 
Kdward Johnstone for the same price the next 


day. 
Charles P. Birge called for appellees. 
Page 40 R, fol. 148. 


**T bonght myself some thousands of acres 
‘in Clay and Sioux and other counties at 


‘* from $1.25 to 82.50 and $3.00 per acre.’’ 


Thus closes the evidence about the value of the 


lands. 


There is one fact that stands out prominently in 
the mass of conflicting evidence ; THAT Is, THAT 
DAVIS AND JOHNSTONE PURCHASED THE LEIGHTON 
INTEREST IN THE WALLACE LANDS DESCRIBED IN 
(rHE PETITION FOR S2.75 PER ACRE ON AUG. OTH 


AND 6TH. 1875. 


This is conclusive that the Wallace lands were 
worth one dollar and twenty-five cents per acre 
more than the appellees advanced to Wallace Feb. 
I7th, 1875, and 3,184 acres at $1.25 per acre, make 
$3,976, a comfortable profit for a six month's In- 


vestment of S4.876. 


&)s ' 
@O 


Recapitulation. 


(a.) The deeds Exhibits Land II, pp. 45 and 46 
R., are absolute upon their faces. 


This is admitted. 


(6.) Were they intended as a security for the 
payment of money ? 


Edward Johnstone states : 


‘That Ford was the agent of Wallace.’ 

‘That Ford was anxious to get an option 
‘to repurchase these lands, provided we 
‘‘oave him sixty days time. He agreed to 
‘pay $5,876.” 

sa That off er determined me to make the 
‘* the purchase hd 


Why? because Johnstone thought the lands 
good security for the money advanced, and then 
he and his associates would make a thousand dol- 
lars 


Major W. B. Collins states: 


That Col. Leighton consulted me upon the effect 
of giving an option to Mr. Ford. 


Leighton desired it in such a way that it would 
be unnecessary to foreclose the option contract. 


That Ford should not have ‘‘the right of redemp- 
tion.”’ 


[gave him a printed form of contract, 


afterwards I heard that it was givento Mr. 


The consideration to. Ford was, that he 
- @en mild 


; 5 ’ } 
noua * pay hack’ to Col. Leighton and 
‘these people, so much money 
May add) yc lf) fh Nf frail hie NS (DCIS, a if hie // 


fa hold POSSESSION or bhi / ind until 


Pe Cs sie fj sPais paid 
SPCULITV AGAIN 


‘That was, if he (Ford) did not comply 


eontract. he would 
‘not have any rights in the lan 
‘and that they should 


‘** foreclose it upon him.” 


‘with the terms of the 


i whatever. 


not he CO py lled LO 


Take security on land and have Major Collins 
raw ij cont) mel or i OMCEY Pulte St) A MLY that ite 


foreclosure could take place 


ie ht). ht kord, avelll ot \\ itllace. bya fhese cL})- 
pellees employed a law yer to draw the answer for 
Ford in this sult. 


Major W. B. Collins (p. 59 R, fol 


‘ 


“D1 


Was requ wfteact bys 


Lt thy one Of these appellee a 


the answer for Mr. Ford 


*f think they (the orantees in Exhibits 
‘land LL) were willing fo lake the /ands and 
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‘to advance upon the lands a dollar and a 
‘half an acre.”’ 


This means to take the lands as security and 
allow the grantor to borrow a dollar and a half an 


acre. 
John A. Wallace: 


Leighton said, to avoid the little technicalities of 
usury, we had better have the assignment or con- 
tract to reconvey made in the name of my agent, 
Mr. Ford; and I told him that 1 would agree toany- 
thing to get the money quickly. That would make 
them secure and at the same time make me secure. 


This was a conversation between Leighton and 


Wallace. 


‘*T told Leighton that | would not sell 
‘* these lands for any such sum as one dollar 
‘and a half an acre. 

‘Well, he said (meaning Leighton) that 
‘* they would have to have a good bonus for 
‘* loaning the money that short time on rea! 
‘estate that they Lad not seen.” 


So it was agreed that the bonus should be 81.000, 


Major W. B. Collins makes a stivonge) case of 
security than Wallace, but he makes the security 
SO slrong lhat if Curd not he Sore Closed. 


Dr. KE. R. Ford does not have a vivid memory, 
but his evidence makes the land security. 


Wallace tells the whole storv of the conversation 
with Col. Leighton. 


Nothing but security. 


Dr. EK. R. Ford, 


Agent of Wallace : 


All parties agree to that, and all Knew it when 
the negotiations began. 


William Ballinger, Notary : 


Took the acknowledgments of the deeds and op- 
tion the 17th day of February, 1875. States— 


That the option was signed by Johnstone, Davis. 
Connable and Leighton, and Ford, and assigned by 
Ford to Wallace before the deeds were delivered 
by Wallace. 


Also that Leighton knew of the assignment by 
Ford to Wallace. 


The reason there is no date to the assignment 
by Ford to Wallace was that the transaction was 


not then completed. 


There isa great diversity of Opinion about the 


value of these lands in 1875. 


The grasshoppers nearly consumed the north- 
western part of lowa during the summer of 1875, 


Judge Johnstone and C. F. Davis purchased the 
Leighton interest in the Wallace lands on Aug. 5th 
and 6th, 1875, just at the time when the grass- 
hoppers were the thickest, for two dollars and 
seventy-five cents per acre, which was one dollar 


hive cents an ucre more than they ‘Sac 


? -_ 
Vahcead (pond nem eDrt ide) 
ryyi } ' ; ‘ " 
his settles the ques ion of value of the lands. 
' 
¥» é } . 7 é 
hese grantees advanced to Wallaee four 


thousand eight hundred and seventy-six dollars 
ebraar) 7th, 187. and on August Sth, 1875, 


j rhton. a grantee, sold lis quarter interest In the 


I: 

I 

a illace lands to Davis, and then — vrantor to 
if 


yanstone rypantee, at an increase o dollar and 


twenty-five cents per acre, which makes a prot 


three fhousand nine hundred and seventy-six 


lollars. 


hi is thirteen per cent. per m nth or seventy 


elaht per cent. for the investment six months. 


A thrifty set of grantees, and all done in a grass- 


> ' 


hopper year, 


It does seem that the Wallace lands were held as 


SeCCULTEN for the payvinent of money. 


They all agree (grantor and rranrlees ) tla the 


o 


option contract was a Sse paral COontenmporaneotts 
agreement in writing to reconvey the same lands 
upon the payment of five thousand eight hundred 


and seventy-six dollars 


This Was just One thousan (| iilars more than the 


—— 
a s 
_ 
a 
-— 
* 
om 
— 
a. 
- 


CYranrees slviancee 


ee 
‘ 


The option was given to Dr. E. R. Ford his 
assigns—all the crantees knew Ford was the agent 


Wallace—Leighton knew that the option had 


SP 


been assigned to Wallace by Ford prior to the 
delivery of the deeds. 


Leighton suggested that the option be made in 
the name of Ford, so as to avoid the little techni- 
calities of usury. It was so made—the negotia- 
tions were conducted by Col. Leighton for the 
grantees, and he seems to have known nearly as 
much of the general laws of the State of lowa as 
Major W. Bb. Collins. The evidence also shows 
that Col. Leighton and the Major kept their offices 


together. 


This accounts for thelr universal knowledge of 
the general laws of the State of Lowa. 


The decree of the Cireuit Court of the United 
States for the Southern District of .lowa should be 


reversed. 


GEORGE NORRIS, 
Of Counsel for Appellant. 
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upreme Court of the alnited States. 
OCTOBER TERM, 1888. 


No. 94. In Equity. 


JOHN A. WALLACE, APPELLANT 
us. 


EDWARD JOHNSTONE, A. L. CONNABLE, anv C. F 
DAVIS. 


a 


Appeal from the Circuit Court of the United States for the South- 


ern District of lowa. 


BRIEF AND ARGUMENT FOR APPELLEES. 


STATEMENT OF THE CASE. 


This was a suit in equity brought by appellees agains} 
appellant and one E. R. Ford to quiet the title to 3,184 acres 
of wild land in Sioux and Clay counties, Iowa. 

There was a decree for the complainants in the circuit 
court. 

The defendant Wallace appeals. 

The question litigated below was whether two deeds of 
said lands from the appellant to the appellees and one Wil- 
liam Leighton, together with a contract, whereby the appel- 
lees and said Leighton gave the defendant Ford an option 
to purchase said lands from them within sixty days, really 


y) 
constituted a mortgage of said lands by appellant to appel- 
lees and said Leighton. 

In the winter of 1874-5 wild lands in Northwestern lowa 
were a drug upon the market. ‘There were many lands for 
sale in large tracts. Purchasers were few and far between— 
there was really no market value for large tracts. If in 
large tracts, the buyer for cash could generally fix his own 
price. What was sold was sold very low. ‘The price was 
very much depressed and there was very little selling. ‘This 
was the period following the great panic of 1873, which 
bore especially hard upon all investments connected with 
railways ; moreover, the grasshoppers seemed to render the 
whole country worthless. 

At the same time there was afloat what was called Mis- 
sourl war scrip. It was purely speculative. It was selling 
at five cents on the dollar, but a witness who bought some 
at that time has never since been able to dispose of it at any 
price. 

The appellant, John A. Wallace, bought from N. A, 
Cowdrey and D. W. Kilbourne the lands in controversy in 
the winter of 1874-5. He paid for them in Missouri war 
scrip at an average of ten dollars peracre. The scrip, how- 
ever, being worth only five cents on the dollar, tle price 
paid by Wallace for these lands, when reduced to cash basis, 
was only fifty cents per acre. 

Wallace was in great haste to dispose of the lands, per- 
haps because he feared that Cowdrey and Kilbourne might 
set aside the sales. He employed the defendant Ford as 
his agent to dispose of the lands. Ford applied to the ap- 
pellees and William Leighton, all of whom had theretofore 
been buying wild lands in Northwestern Iowa, but none of 
whom made a business of lending money. 

The result of the ensuing negotiations was that the ap- 
pellees and William Leighton—February 17, 1886—pur- 
chased the lands from Wallace for $4,876.00, being a trifle 
over $1.50 per acre, and Wallace made, executed, and de- 
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livered to the appellees and Leighton deeds conveying the 
lands, with covenants of warranty. The appellees and Leigh- 
ton borrowed the money with which they paid Wallace for 
these lands. ‘The priee paid was a fair value for the lands, as 
shown by all the witnesses on that subject. Wallace’s own 
witness, J. B. Edmunds, testifies that the lands could not 
have been sold for more than that. 

While appellees and Leighton were hesitating whether to 
buy the lands or not Ford told them he was anxious to have 
the option of purchasing said lands within sixty days at an 
advance of $1,000 over what they were to pay Wallace—. e. 
$5,876. Ford was a man of reputation at Keokuk, and was 
respected there and thought to be a man of good judgment, 
and his anxiety to get such an option caused them to think 
the purchase Was a good one and to buy the lands. 

Accordingly the appellees and Leighton made a contract 
with Ford giving him such an option. 

The purchasers, appellees and Leighton, immediately took 
control and management of said lands, began to pay taxes 
upon them, put them in charge of agents for sale, and from 
time to time sold portions of them. Leighton, some months 
after the purchases, sold his share of the lands to appellee 
Davis, and Davis afterwards sold one-half of Leighton’s 
share to the appellee Johnstone. Leighton subsequently, and 
prior to the institution of this suit, died. 

Ford, without the knowledge of appellees, assigned said 
option contract to Wallace. Neither Wallace nor Ford at- 
tempted to exercise said option either within said sixty 
days or at any time thereafter, but some time after the 
expiration of said sixty days Wallace put the option con- 
tract on record. Appellees never knew of said assign- 
ment until just before this suit was begun. Some six years 
afterwards an agent of appellees discovered this contract 
upon the record, and appellees, fearing that it might inter- 
fere with sales, brought this suit in the State court to have 
said option declared forfeited and to quiet the title, making 
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Wallace and Ford defendants. Wallace answered, claiming 
that the transaction of February 17, 1875, was not in reality a 
sale of said lands, but that said deeds with the option con- 
tract constituted a mortgage, and that the money paid to 
him was really a loan on the security of said mortgage. 
The suit was then removed tothe Federal court, where Wal- 
lace filed a cross-bill asking to redeem. Complainants re- 
plied to the answer of Wallace and answered his cross-bill. 
Ford answered, admitting the allegations of complainants’ 
bill and disclaiming any interest in the lands. ‘Testimony 
was taken and there was a decree for complainants in the 
circuit court; Wallace appeals. The main, if not the sole, 
question presented by this appeal is whether the transaction 
of February 17, 1875, was an absolute sale or a mortgage. 


ARGUMENT. 
I. 


Upon the face of the papers the deeds and contract of 
February 17, 1875, did not eonstitute a mortgage. 

These papers are— 

1. Deed of Wallace and wife to appellees and Leighton for 
640 acres in Sioux county. (Printed Transcript, 45.) 

2. Deed of Wallace and wife to appellees and Leighton for 
2,544 acres in Clay county. (Printed Transcript, 45, 46.) 

3. Contract whereby appellees and Leighton give E. R. 
Ford the option to purchase said lands from them within 
sixty days for $5,876.00. (Printed Transcript, 71.) 

The two deeds were on their face absolute conveyances 
of said lands in fee simple in usual form, with covenant of 
warranty. There was no reservation or condition of any 
kind in the deeds. 

The said option contract was between appellees and Leigh- 
ton, parties of the first part, and E. R. Ford, party of the 


second part. It is signed by all the parties. The material 
part of it is as follows: 

“That for a good and valuable consideration the said 
party of the second part has the option of purchasing, for 
the period of sixty days from the date hereof, of the said first 
parties the following real estate (describing it) upon the fol- 
lowing terms, namelv: If the said E. R. Ford or his assignees 
hereof shall in said sixty days deposit or cause to be deposited 
to the credit of said parties of the first part, in the Keokuk 
Savings Bank, of Keokuk, lowa, the sum of fifty-eight hun- 
dred and seventy-six dollars, or pay to them said amount in 
said city of Keokuk within said period of time, then the said 
parties of the first part will make and deliver to said second 
party or his assignees a deed of aforesaid warranty against 
the claims of all persons claiming by, through, or under 
them or either of them, conveying all of said lands herein- 
before described to said second party or his assigns.” 


Said papers did not constitute a mortgage for several rea- 
sons, namely : 


1. There was no debt. It is very clear upon the face of 
the papers that no debt from Wallace to appellees and 
Leighton is created. ‘There is no trace of such a thing in 
the papers. The only papers signed by him were the two 
deeds, which were ordinary deeds of conveyance. Neither 
is there a debt from Ford. He did not promise or in any 
manner bind himself to pay the $5,876. He merely took 
an option to buy upon the payment of that sum, of which 
he could avail himself or not, as he chose. Appellees and 
Leighton could not compel him to pay the money and take 
the lands. It follows that upon the face of the papers there 
was no debt. ‘There being no debt, there could be no mort- 
gage. 

[In°“Conway vs. Alexander, 7 Cranch 218, 257, in a case of 
this kind, Mr. Chief Justice Marshall, delivering the opin- 
ion of the Court, said: 

“If the vendee must be restrained to his principal and 
interest, that principal and interest ought to be secure. It 


is therefore a necessary ingredient in a mortgage that the 
mortgagee should have a remedy against the person of the 
debtor. 


Chancellor Kent, speaking of the distinction between a 
mortgage and a conditional sale, says: 

“The test of the distinction is this: If the relation of 
debtor and eng reinains and a debt still subsists, it is a 
mortgage; but if the debt be extinguished by the agree- 
ment of the sates or the money advanced is not by way 
of a loan, and the grantor has the privilege of refunding, 
if he pleases, by a given time and there by entitle himself 
to a reconveyance, it is a condition: me sule. 

4 Kent Com. (5 ed.), 144, not 


This doctrine is also held in the following cases 


Snavely vs. Pickle, 29 Gratt., 27, 34, 35. 
Slutz vs. Desenburg, 28 Ohio St. , 11, 376, 377. 
Flage vs. Mann, 14 Pick., 467, 478. 

Glover vs. Payn, 19 Wend., 518, 520, 521. 
Slowey vs. McMurray, 27 Mo., 115, 115, 116. 
Galt vs. Jackson, 9 Georgia, 151, 156. 
Spence vs. Steadman, 49 Georgia, 135, 14] 
West vs. Hendrix, 28 Ala., 227, 234. 

tuffier vs. Wormack, 30 Tex., 332, 341, 542. 
Pitts vs. Cable, 44 IIl., 108. 

Magnusson vs. ree, : — I1l., 156. 

Hicks vs. Hicks, 5 Gill. & J., 75, 81, 83, 86. 
McNamara vs. Culver, a Kas., 661. 

sutt vs. Van Orden, 33 N. J. Kq., 145. 


In Spence vs. Steadman, 49 Georgia, 138, 141, the court 
said : 

“Tf it was, in fact, simply a contract of sale, with a right— 
an option—in Steadman to rebuy, with no corresponding 
right, either express or implied, in the other parties to insist 
upon the repayment of the money, then it was not a mort- 
gage.” 


>» 
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It is clear, therefore, that these papers on their face did 
not constitute a mortgage for the reason that they do not 
show any debt. 


2. Furthermore, the papers on their face do not constitute 
a mortgage because the option to purchase was not given to 
the vendor, Wallace, but to a third person, Ford. 

In order to constitute an absolute deed, with an agree- 
ment by the vendee to sell, such agreement must be made 
with the vendor and not with some other person. 

Flagg vs. Mann, 14 Pick., 467, 479. 

Shaw vs. Erskine, 43 Maine, 371, 375. 
Treat vs. Strickland, 23 Me., 234-241. 
Hill vs. Grant, 46 N. Y., 496. 

Penn Co. vs. Austin, 42 Pa. St., 257, 266. 
Payne vs. Patterson, 72 Pa. St., 114, 197. 
Stevenson vs. Thompson, 13 Ill., 186, 197. 
Carr vs. Rising, 62 Hl. 14, 19. 


Magmusson vs. Johnson, 73 IIl., 156. 


In Flagg vs. Mann (14 Pick., 467, 479) the court said the 
two agreements “must be between the same parties,” citing 
the authorities, and the same doctrine is held in the other 
cases above cited. 

The option contract, then, being an option given to Ford 
and not to Wallace, the vendor, it cannot with the deeds be 
held together to constitute a mortgage on the face of the 
papers. 

[t follows from what we have said that the papers exe- 
cuted February 17, 1875, do not on their face constitute a 


morigage. 
I. 


If the contract giving the option to Ford is what on its 
face it purports to be—namely, a mere option to Ford and 
his assigns to purchase within sixty days—then Ford and 


§ 


his assigns must exercise their option and make the pur- 
chase within the time limited. If they do not their right Is 
gone. 

Slutz vs. Desenburg, 28 Ohio St., 371, 382. 

Sloway vs. MeMurray, 27 Mo., 1138, 117, 119. 

Saxton vs. Hitchcock, 47 Barb., 220, 220. 

Conway vs. Alexander, 7 Cranch, 218. 


In the case last cited Mr. Chief Justice Marshail, deliver- 
ing the opinion of the Court, said: 


“To deny the power of two individuals to make a con- 
tract for the purchase and sale of lands defeasible by the 
payment of money at a future day; or, in other words, to 
make a sale with a reservation to the vendor to repurchase 
the same land at a fixed price and ata specified time, would 
be a transfer to the courts of chancery, in a considerable de- 
gree, of the guardianship of adults as well as of minors.” 

In Slutz vs. Desenburg, 28 Ohio St., 371, 382, the court said : 

“The deed was absolute on its face, and no suflicient 
reason appears why it should not now remain so. By the 
agreement the grantor acquired an option to repurchase the 
land in a given time for a givensum. He failed to comply 
with the terms of the agreement and lost his option. ‘The 
law is, if the transaction is a conditional sale, the party 
seeking a reconveyance to himself must comply with the 
conditions imposed on him or the property will be lost to 
him.” 


It follows from the foregoing propositions that unless the 
contract executed February 17, 1875, is other than it pur- 
ports to be on the face of the papers, Wallace has no right 
to the lands in controversy, and the decree must be for the 
appellee. 


[I]. 


Parol evidence is no doubt admissible to show that the 
real transaction was a mortgage even against the face of the 
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papers, but in such case the evidence must be clear, satis- 
factory, and convincing. ‘This rule is well settled, both in 
the courts of the United States and in those of the State of 
lowa, where the land lies, as well as elsewhere. 

Howland vs. Blake, 97 U.S., 624. 

Coyle vs. Davis, 116 U.S., 108. 

Codman vs. Peter. 118 U.S., 73. 

Corbit vs. Smith, 7 Lowa, 60, 61. 

Cooper vs. Skill, 14 lowa, 578, 579, 580. 

Gardner vs. Weston, 18 lowa, 533, 535. 

Hyatt vs. Cochran, 37 Lowa, 309, 310. 

Sinclair vs. Walker, 38 lowa, 575, 577. 

Zurver vs. Lyons, 40 Lowa, 510, 512. 

Woodworth vs. Carman, 43 Lowa, 504, 505.- 

Kibby vs. Harsh, 61 Iowa, 196, 198, 199. 

Knight vs. MeCord, 63 Iowa, 429, 430. 

Iinsminger vs. Ensminger, 39 N. W. R. (Lowa), 208. 


) 


lst Jones on Mortgages (2nd ed.), sec. 260. 


In Corbit vs. Smith, 7 Iowa, 60, 61, Chief Justice Wright, 
delivering the opinion of the court, said upon this subject: 


“The: deed is absolute on its face. Complainant relies 
upon a parol contemporaneous agreement that it was re- 
ceived as a mere mortgage, and that he was to have the right 
to redeem. ‘lo establish such an agreement his proof should 
be clear, satisfactory, and conclusive, and not made up of 
loose and random conversations with respondent. Witnesses 
are so liable to forget or unwittingly misrepresent or mis- 
take such conversations that their testimony should, as a 
general rule, be received with great caution. Indeed, all 
parol testimony against the answer of a respondent to estab- 
lish a trust or to make a conveyance absolute upon its face 
a mortgage should be clear, and even then received with 
great caution.” 

LV. 

The theory upon which Wallace presented his case in the 

court below was that the papers on their face did not consti- 
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tute a mortgage, but he undertook toshow by parol that the 
transaction was in reality a mortgage. He claimed that in 
lebruary, 1875, he applied to appellees and Leighton for a 
loan of money on the security of the lands in question, 
which he claims were then worth from $7.50 to $12.50 per 
acre, being from five to eight times as much as appellees 
and Leighton paid him; that they were willing to let him 
have it, but were not content with legal interest, and wanted 
$1,000 for the use of $4,876 for sixty days; that,in order to 
escape the usury law, the transaction was put into the form 
of an absolute sale of the lands by Wallace to appellees and 
Leighton with an agreement to resell within sixty days for 
$5,876 ; that in order to more completely cloak the trans- 
action, instead of giving the agreement to resell to Wallace 
himself it was given to Ford; that it was, however, under- 
stood by all parties that Ford was merely a nominal party, 
and that he was immediately to assign the contract to resell 
to Wallace, and that he accordingly did so assign it. The 
appellees controvert every one of these claims, 


V. 
There Was no Loan. 


This is the most important and decisive question of fact 
in the case. If there was no loan, it follows, as we have 
already shown, that there was no mortgage. ‘The proposi- 


tion that there was a loan rests solely upon the testimony of 


appellant, John A. Wallace, himself. No other witness so 
testifies. So far fiom establishing the proposition by evi- 
dence that is clear, satisfactory, and convincing, his testi- 
mony is loose, uncertain, without corroboration, and is met 
by an overwhelming preponderance of evidenee the other 
way. 

He testifies that he came to Keokuk in February, 1875, 
to get a loan on these lands, with Ford as his agent; that 
he and Ford saw Leighton and had several interviews with 
him ; that Leighton agreed to loan the money, but said that 
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he and his associates would want more than ten per cent. 
interest, and, to avoid the usury laws and a foreclosure, it 
had better be put in the shape of an absolute sale and con- 
veyance by Wallace to Leighton and his associates and an 
agreement for a reconveyance, and that this agreement was 
actually carried out by the papers as they appear of record. 
He says that his conversations were with Leighton only, 
and not with any of the appellees. 

The claim of appellant tliat there was any other contract 
than that expressed in the deeds and the option contract 
rests on his unsupported testimony. The living witnesses to 
the transaction leading to the sale of the land and the exe- 
cution of the option contract are Wallace, Johnstone, Collins, 
Davis, Connable, and Ford. 

These witnesses, except Wallace, all concur that the en- 
tire contracts were expressed in the writings, namely, the 
deeds and the option contract. 

Can this Court, in the face of this testimony, believe that 
Wallace had a secret contract with Leighton unknown to 
all others concerned in the transaction, including Wallace’s 
own agent, Dr. Ford? 

We submit, under the settled rules of evidence, that the 
testimony of a party interested, which is entirely uncorrob- 
orated, cannot prevail against a deceased party. In this con- 
nection we call the attention of the Court specially to Ist 
Wharton on Evidence, where the learned author, speaking 
of the underlying reason of the statutory rules excluding 
parties from testifying when the adverse party is dead, says: 


‘Src. 467. The exception has been more cordially recog- 
nized from the fact that 1t rests on a principle which courts 
of equity concur in accepting. Thus, a pecuniary demand 
against the estate of a deceased person will not be considered 
as established by the oath of the person making such claim, 
unsupported by any other evidence. Of evidence of this 
class it has been remarked by James, L. J., even if legally 
admissible for any purpose, the interests of mankind imper- 
atively require that unless corroborated it should be wholly 
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disregarded. Nobody would be safe im respect of his pecu- 
niary transactions if legal documents found in his possession 
at the time of his death and endeavored to be enforced by 
his executors could be set aside or varied or altered by the 
parol evidence of the person who had bound himself. The 
English equity rule, however, receives the evidence of the 
surviving party when corroborated ; our statutes exclude 
his testimony in toto when directed to establish or explain 
the contract.” 


We do not cite the foregoing section for the purpose of 
claiming that Wallace’s testimony was not admissible. We 
do cite it, however, as strongly bearing on the question of 
what weight shall be given to his testimony. He seeks by 
his unsupported testimony to establish an oral contract with 
a party deceased at the time of the trial, which is in conflict 
with the written contract which he took from the man when 
both were living. 


But these conversations were mostly in the presence of 
Dr. Ford and of Major W. B. Collins. Dr. Ford was the 
agent of Wallace, who brought him and these parties to- 
gether. He was also Wallace’s witness in this case. He tes- 
tifies : 

“88. The contracts, as written, correctly express the under- 
standing and agreements between the parties at the time? 
Answer. I believe they do. 

“89. And you know of no oral contract, besides these writ- 
ten contracts, in any way modifying them? Answer. | 
know of none.” 

Printed Transcript, page 83. 


Again he says: 


“102. And you don’t mean to say that it was a loan? 
You don’t mean to say whether it wasa loan or what it was ? 
Answer. I didn’t so understand it, as a loan. 

“103. And in your negotiation you did not understand it 
in that light,as a loan? Answer. I did not. From the be- 
ginning, in St. Louis, I think it was my own suggestion as to 
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this option of repurchase, knowing a mortgage or deed of 
trust would not be accepted for a short loan. Knowing that, 
| gave it as a suggestion or opinion that no short loan could 
be effected. As no lean was contemplated, the subject-matter 
of a loa n was lett out of thre question altogether. 

: ; And the question of interest was never discussed 
hetween Mr. be ighton and Mr. Wallace 0 y the complainants and 
Mr. Wallace, as far as you know ? = er rs Not at all : l avi 
confide nt not at all. What ie PY COM pe nsation the purchasers would 
CONSIAE y un thie matte r would by in thre nature of al profit OT the 
land in selling. That idea [ conveyed, and ent rtained ul myself.” 


Printed Transcript, pages 84 and 85 


Major Collins testifies that Wallace and Leighton had a 

oJ ‘an 
number of conversations in the common office of Leighton 
and Collins on the subject of this transaction, at which Major 


Collins was pre Sent. 


, 9° , . ‘ ; 
* Hi fie did not at (tity time NeOT anuthina said about a 

i haat rs }. ’ hot } or ey ae , 
m7. OU it was SPponren Ol MLIVEGEN thre Pareles ads ad saie and ad pur- 


cha Sé or 


Printed Transcript, 06, questions 9 and 10. 


Edward Johnsto1 1i@, ONC of the appellees, Lé stifies- 


“T talked of | with] Mr. Wallace and Dr. Ford several times 
on the subject, “as pd were here two or three days, hut ] 
there was n ver such a thir ig asa loanintimated. I never heard 
anything from them except that they wanted to sell the 
lands. Wallace wanted to sell the lands and gel mone V for 
them, because he needed it badly. The subject of loan was 
never intimated. 

L6. Did you evi r hear Mr Leighton say anything Ol} the 
subject? Answer. Never ; I talked frequently t Mr. L ighton 
and Mr. Davis and Mr. Connable, and I never heard anuthing 
said that would intimate that a loan was desired Mr. Wallace : 
it was all with reference to the purchase of thi, ) » , 


Printed Transcript, page 31. 
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Mr. C. F. Davis, one of the appellees, says: 


3 There ‘as 710 other contract outside of those pape rs, either 

written OT Ut rbal, that / knou of ; [ never heard a word Mien- 
tioned about a loan an connection u ith thie matter. 
75. When did you first hear of any claim that there was a 
loan? Answer. About seven years after; six or seven years. 
76. Was it after the answer was filed in this case? An- 
swer. Yes, sir; after the answer was filed. 

we af Did you ever hear from Mr. Le ighton at any dame anyth Ing 
about anyloan ? Answer. No, sir; all my talk with Mr. Leigh- 
ton was in regard to the purchase of the land. 

” 15. Did hie CVET tall: fo You about le nding MLOnEY ? Answe ie 
Neve £ Aft that time I had nO roney LO loan.” 


. 


*s 


’ 


Printed Transcript, page 38. 


Mr. A. L. Connable, one of the appellees, says he was pres 
ent at the time the contract was made; that it was made at 
the Keokuk Savings Bank ; that all the parties were present 
“ Dr. Ford told me that Wallace had some lands in the north- 
west part of lowa to sell and was obliged to raise the money 
and would sell them very cheap, and we, Johnstone and my- 
self and Davis and Leighton, agreed to buy the lands at a 
certain price, about a dollar and a half an acre or near that, 
and we bought them.” 


we i 8 Did you at any time loan Wallace GnY Money Upor these 
lands? <A. No, sir. 

~ 11d. Was thre reat an tame anything said about loaning / mm 
money? A. Never, to my knowledge. 

24 116. Did you ever hear anyth ing, eithe I from him or from 
Mr. Leighton, u ith refe rence toad loan upon thie m7 A. No. sir : 
never.” 


further down he says he never heard of the claim that 
this was a loan until after the commencement of this suit. 
“120. Now, was there any contract or understanding be- 


tween any of the purchasers and Mr. Wallace and Mr. Ford 
outside of that which was expressed in the written contracts, 
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namely, the deeds from Wallace to you and the written 
option to Dr. Ford? A. Nothing.” 


Printed Transeript, pages 42, 45. 

Wallace would have us believe that the terms of the con- 
tract were settled between him and Mr. Leighton alone, but 
the appellees all testify that all the parties were present 
when the agreement was made. 

Printed Transcript, pages 29, 58, 42. 

l‘urthermore, they testify, each for himself, that Mr. 
Leighton had no authority to make any contract or lease 
for them. (Printed Transcript, 33, 54, answers 27 and 28: 
Printed Transcript, 59, answer 82; Printed ‘Transcript, 44, 
answers 152, 155.) 

Now, is Wallace’s story at.all probable ? [s it probable 
that there could have been-a full negotiation for a loan last- 
ing through a number of interviews, as Wallace says, at 
most of which interviews Dr. Ford and Major Collins were 
present and in which they participated, Dr. Ford as the 
agent of Wallace and Major Collins as the legal adviser of 
Leighton and appellees, without either of them hearing the 
subject of a loan introduced, and that the talk in their pres- 
ence should always be of a purchase and sale and never of 
a loan? Is it probable that Leighton would attempt a 
negotiation of this kind without authority from either 
of the appellees, and without communicating either the 
negotiation or its result to either of thi appellees, leav- 
ing them to enter into the contract supposing that 
it was just as stated in the papers executed? What 
possible iInotive eould there be for such a course on 
Leighton’s part? On the other hand, Wallace’s motive in 
testifying as he now does is not far to seek. Is it prob- 
able that Wallace himself would always talk to each of the 
appellees of a sale, and of a sale only, and yet all along be 
negotiating with Leighton for a loan? Is it not far more 


steeeneeaensaeeemeetntesimmeemeemmemmmenmnrin as nee TT LL ee OCT 
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probable that, as Collins and Ford and Johnstone and Davis 
and Connable all testify, the negotiation was from the 
first for a sale and not for a loan, and that Wallace under- 
takes to put these conversations on Leighton because he is 
dead and cannot contradict him? Not only is the prepon- 
derance of the testimony largely against Wallace, who, it 
will be remembered, is an interested witness, but the evidence 
affords many indications that the transaction was a sale and 


not a loan. 


1. Appellees and Leighton took no written evidence of 
debt or promise to pay, either from Ford or Leighton. More- 
over, no one, not even Wallace, testifies to even a parol 


promise to pay. 


2. Appellees and Leighton themselves borrowed the money 
to make this purchase. They were not money-lenders 
(Printed Transcript, 32, A. 20; 38, A. 79; 43, A. 121). 


3. The lands were not good security for the money. The 
price, considered as a sale, was not excessive; considered as 
a security for money loaned, the lands were inadequate in 
value, especially in their then almost unsalable condition. 
At that time wild lands in Northwestern Iowa were a drug 
in the market. ‘Thus Mr. J. B. Edmunds, one of Wallace’s 
own witnesses, who was a banker and real-estate dealer in 
Clay county, where all but one section of these lands were 
situated, and who knew about these specific lands and their 
ralue, says that there was at that time a good deal of land 
for sale in large tracts, and that he don’t remember of any 
being sold at or about that time for cash (Printed Tran- 
script, 134, A. 6). He further says that in February, 1875, 
purchasers for Clay county lands were few and far between. 
He says the market value of the Clay county lands in 
question, sold in a lump, was not to exceed a dollar and a 
half an acre; that he does not think they could have been 
sold for more than that (Printed Transcript, 135, Ans. 2, 4). 
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It will be remembered that appellees and Leighton paid 
$100 more ihan one dollar and a half an acre, namely, 
$4,876 for 3,184 acres. 

So Mr. James M. Haskins, a banker and real-estate dealer, 
well acquainted with the value of wild lands in Clay county, 
says that in February, 1875, there was but little market 
value for any lands, and what was sold was sold very low. 
If in large tracts the buver could generally fix his own price. 
(Printed Abstract, 67, A. 5.) 

Mr. John A. Elliott, as land commissioner for the Des 
Moines Valley railroad, had given special attention to these 
lands. He says from 1873 to 1878 the price of wild lands 
in Northwestern Iowa was very much depressed and there 
was very little selling (Printed Transcript, 62, A. 5). This 
was the period following the panic of 1875, which was espec- 
ially hard upon all investments connected with railways. 
Moreover, the grasshoppers. seemed to render this whole 
country worthless. (A. L. Connable, Printed Transcript, 43. 
A. 125.) 

Counsel for appellant, at page 22 of his printed brief, under- 
takes to make it appear that Mr. Connable’s testimony is to 
the effect that it was in the summer of 1875 that the grass- 
hoppers ravaged the country. His testimony will not bear 
that construction. He is speaking of the time of the purchase, 
February 17, 1875, and mentions among the circumstances 
which then seemed to render the whole country worthless 
the grasshoppers. They must, therefore, have appeared in 
the prior year, as they do not usually ravage the country in) 
the winter time. The fact that they did not return in the 
summer of 1875 would have.a.tendency to help values, and 
probably that is one reason why Leighton was able to sell at 
an advance. 

Mr. Charles P. Birge, who bought some thousands of acres 
of these lands, says that they were at that time greatly de- 
pressed and had very little if any salable value. He bought 
at from $1.25 to $2.50 and $3.00 per acre. He made a pur- 
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chase, through Dr. Ford, of lands in Clay county, being part 


acre. (Printed Transcript, 40, 41, A. 99-101.) 

Mr. C. F. Davis, one of the appellees, says a very large 
amount of lands were about that time se!ling for the figures 
they paid Wallace in all that part of the country, and that 


he made, shortly after, other purchases at the same price. 


(Printed Trans. 39, A. 81.) 

John A. Elliott fixes the value of these lands at from $1.75 
to $2 per acre. (Printed Transcript, 63, A. 5, 6.) 

James M. Haskins fixes the value of these lands at from 
$1.50 to $2 per acre. (Printed Abstract, 68, A. 6.) 

From two to three dollars per acre is the extreme max- 
imuin of cash value put upon these lands at that time, sold 
in a lot, by any witness, except Wallace himself, who says 
that he considered them worth from $7.50 to $12.50 per acre 
atthattime. This is merely another illustration of his reck- 
less swearing, cases of which abound in his deposition—as, 


for instance, when he professes to own large quantities of 


real estate, but has not the remotest notion where it is; and 
when he claims to own real estate in St. Louis, but don’t 
know whether it is in his own name or not, nor in what 
part of the city, nor upon what street it is situated. (Trans., 
115.) 

Now, with the values greatly depressed, purchasers few 
and far between, with cash purchasers getting land at their 
own price, with the lands having little if any salable value 
and very hard to sell at all, with the grasshoppers ravaging 
them, what man in his senses would loan upon such unsal- 
able lands the full amount of money he could buy them for 
at the same time? 

It might very well bea businesslike and prudent thing 
to pay an amount of money for an absolute purchase of the 
lands that it would be downright folly to loan upon them. 


of this same original block left on their hands, at $1.25 per 
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4. If this were a mortgage under the Lowa statute, which 
is as follows: “ In the absence of stipulations to the contrary, 
the mortgagor of real property retains the legal title and 
tight of possession thereto” (Code of 1873, section 1938), Wal- 
lace would have been entitled to the possession and control 
of the lands. 

Now, in all the subsequent actions there was no recogni- 
tion either of any relation of debtor and creditor or of any 
right on Wallace’s part to the possession and control of the 
property. On the contrary, Wallace never offered to pay 
the money or any interest thereon, and appellees never de- 
manded payment. Appellees and Leighton immediately 
upon the purchase took control and management of said 
lands, began to pay taxes upon them (which would not have 
been incumbent upon them if the transaction was a loan and 
inortgage). They never demanded from Wallace the pay- 
ment or reimbursement of these taxes. Wallace never offered 
to pay taxes in the first instance or to reimburse appellees 
for the taxes they paid. If these taxes had not been paid by 
appellees the lands would long before the commencement of 
this suit have been lost to Wallace under tax sales, which in 


( 


lowa are good titles. 
Appellees and Leighton also put them in charge of agents 
for sale, and from time to time sold parts of them. More- 
over, some months afterwards, and after the option had ex- 
pired, Leighton sold out his share of the purchase to appel- 
lee C. F. Davis at an advance, and subsequently Davis sold 
to Edward Johnstone, one of the appellees, one-half of the 
Leighton share. Davisand Johnstone would certainly never 
have paid Leighton a greater sum than his share of the al- 
leged debt, if there really had been adebt. They paid him 

more than his share of the $5,876 would have been and much 
more than his share of the purchase-money paid Wallace, 
$4,876, with six per cent. interest. 

All these subsequent transactions of the parties are a prac- 
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tical construction of the contract, and show how the parties 
themselves understood it at this time. 

2 Jones on Mortgages (2d ed.), sec. 267. 

O’Reilly vs. O’Donaghue, Irish Rep., 10 Eq., 73. 


We submit that it is clear beyond controversy that there 
was no debt, and therefore no mortgage. 


VI. 


But suppose for a moment that Leighton and Wallace did 
agree for a loan and put the transaction into this form to 
avoid the usury laws, Leighton only had a one-fourth in- 
terest in the transaction. Such agreement was never made 
known to appellees or assented to by them; the transac- 
tion on its face was an absolute sale. Johnstone, Connable, 
and Davis all swore that Leighton had no authority to act 
for them (Printed Transcript, 34, A. 28; 39, A. 82; 44, A. 
133, 134); so as to three-fourths of the bond the transaction 
was unquestionably an absolute sale. Can the transaction 
as to Leighton’s one-fourth interest now be held to be a 
mortgage as against Johnstone and Davis? Clearly not, 
because they were innocent purchasers in good faith, for a 
valuable consideration, of Leighton’s interest, and, upon the 
face of the papers, that interest was the fee simple, the option 
having expired before their purchase from Leighton. 

Neitber Davis nor Johnstone know anything outside the 
papers. They did not know of any agreement between Leigh- 
ton and Wallace for a loan instead of asaie. (Printed Tran- 
script, 38, A. 75; 31, A. 15,16; 32, 25, A. 22.) 

It follows that Davis and Johnstone hold the Leighton 
interest free from any supposed arrangement between Leigh- 
ton and Wallace. 


VII. 


The option contract was in reality as well as upon its face 
given to Ford and not to Wallace. It follows that it could 
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not affect Wallace’s absolute deeds of conveyance, and the 
option being to a third person, that there was no mortgage. 

No reason was assigned why, if Leighton and appellees 
had really given the option to Wallace or for his benefit, it 
should have been made on the face of the papers to Ford, 
except the testimony of Wallace himself that there was a 
contract with Leighton for usurious interest which might 
thus be more effectually cloaked. This testimony being of 
conversations with a person since deceased, if it is admis- 
sible at all should, as we have already shown, be viewed with 
great caution, for three very material reasons: 

1. Leighton is now dead and cannot testify upon the same 
proposition. 

2. Wallace is the party interested, and it is necessary to 
testify the way he does in order to recover. 

3. Leighton is charged with violating the law and is en- 
titled to the presumption-of innocence (Wharton on Evi- 
dence, § 468); but Wallace’s testimony is overwhelmingly 
met by the other testimony in the case. 

If there was no loan there could be no usury,and the 
giving of the option to Ford could not have been for the 
purpose of hiding usury. The testimony of Ford, Collins, 
Johnstone, Davis, and Connable, above cited, on the question 
of loan—five witnesses to one—completely meets and over- 
throws this testimony of Wallace. 

As a matter of fact, the way the option came to be given 
to Ford was this: Wallace and his agent, Ford, were here 
trying to sell these lands to appellees and Leighton. The 
latter were hesitating whether to buy or not. At this stage 
of the negotiation, as a way of showing his opinion of the 
value of the lands, Ford expressed an anxiety to get an 
option to buy the lands from appellees and Leighton, within 
sixty days, at an advance of $1,000. Ford wasa man of rep- 
utation at Keokuk and was respected there and thought to be 
aman of good judgment. Itseems that his anxiety to get an 
option had considerable effect upou appellees and Leighton, 
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tical construction of the contract, and show how the parties 
themselves understood it at this time. 

2 Jones on Mortgages (2d ed.), sec. 267. 

O’Reilly vs. O’Donaghue, Irish Rep., 10 Eq., 73. 


We submit that it is clear beyond controversy that there 


was no debt, and therefore no mortgage. 
VI. 


But suppose for a moment that Leighton and Wallace did 
agree fur a loan and put the transaction into this form to 
avoid the usury laws, Leighton only had a one-fourth in- 
terest in the transaction. Such agreement was never made 
known to appellees or assented to by them; the transac- 
tion on its face was an absolute sale. Jolnstone, Connable, 
and Davis all swore that Leighton had no authority to act 
for them (Printed Transcript, 4. A. Zo: oe. Bb. oe, . A. 
133, 154); so as to three-fourths of the bond the transaction 
was unquestionably an absolute sale. Can the transaction 
as to Leighton’s one-fourth interest now be held to be a 
mortgage as against Johnstone and Davis? Clearly not, 
because they were innocent purchasers in good faith, for a 
valuable consideration, of Leighton’s interest, and, upon the 
face of the papers, that interest was the fee simple, the option 
having expired before their purchase from Leighton. 

Neitber Davis nor Johnstone know anything outside the 
papers. They did not know of any agreement between Leigh- 
ton and Wallace for a loan instead of asaie. (Printed Tran- 
script, 38, A. 73; 31, A. 15,16; 32, 23, A. 22.) 

It follows that Davis and Johnstone hold the Leighton 
interest free from any supposed arrangement between Leigh- 
ton and Wallace. 

VII. 


The option contract was in reality as well as upon its face 
given to Ford and not to Wallace. It follows that it could 
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not affect Wallace’s absolute deeds of conveyance, and the 
option being to a third person, that there was no mortgage. 

No reason was assigned why, if Leighton and appellees 
had really given the option to Wallace or for his benefit, it 
should have been made on the face of the papers to Ford, 
except the testimony of Wallace himself that there was a 
contract with Leighton for usurious interest which might 
thus be more effectually cloaked. This testimony being of 
conversations with a person since deceased, if it is admis- 
sible at all should, as we have already shown, be viewed with 
great caution, for three very material reasons : 

1. Leighton is now dead and cannot testify upon the same 
proposition. 

2. Wallace is the party interested, and it is necessary to 
testily the way he does in order to recover. 

3. Leighton is charged with violating the law and is en- 
titled to the presumption-of innocence (Wharton on Evi- 
dence, § 468); but Wallace’s testimony is overwhelmingly 
met by the other testimony in the case. 

If there was no loan there could be no usury,and the 
giving of the option to Ford could not have been for the 
purpose of hiding usury. The testimony of Ford, Collins, 
Johnstone, Davis, and Connable, above cited, on the question 
of loan—five witnesses to one—com pletely meets and over- 
throws this testimony of Wallace. 

Asa matter of fact, the way the option came to be given 
to Ford was this: Wallace and his agent, Ford, were here 
trying to sell these lands to appellees and Leighton. The 
latter were hesitating whether to buy or not. At this stage 
of the negotiation, asa Way of showing his opinion of the 
value of the lands, Ford expressed an anxiety to get an 
option to buy the lands from appellees and Leighton, within 
sixty days, at an advance of $1,000. Ford wasa man of rep- 
utation at Keokuk and was respected there and thought to be 
aman of good judgment. It seems that his anxiety to get an 
option had considerable effect upon appell es and Leighton, 


inducing them. to make the purchase (Printed Transcript, 
Kdward Jolinstone, 28, A.9; 34, A: 38 to 40; 36, A. 54, 57 ; 
A. L. Connable, 44, A. 1388, 189: W. B. Collins, 58, A. 5.) 
None of the appellees knew at the time of the transaction or 
at any time, until just before the commencement of this suit, 
that Ford had assigned his option to Wallace. (Printed 
Transcript, 30, A. 14; 34, A. 40; 44, A. 159; 39, A. 85, 86.) 

We submit that upon the evidence the option contract 
was in reality as well as upon its face given to Dr. Ford and 
not to or for the benefit of Wallace. The fact that he as- 
signed it to Wallace, or even that there was an understand- 
ing in advance between Ford and Wallace that he should 
assign it to Wallace, cannot change the matter, so far as the 


purchasers were concerned, they knowing nothing of it. 


[t follows that the transaction in question was not a mort- 
gare ; that Wallace therefore had no right of redemption, 
and that the decree should be here (as it was below) for the 
appellees. 

JAMES HAGERMAN, 
JosEePpH G. ANDERSON, 


Counsel for Appellees. 
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Jupp & DETWEILER, PRINTERS, WASHINGTON, FEBRUARY 9, 


SYLVESTER C. NOBLE VS. DE FOREST HAMMOND, &C. 


UNITED STATES OF AMERICA, 88° 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Vermont for the county 
of Franklin, Greeting: 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said supreme court of the 
State of Vermont for the county of Franklin before you or some of 
you, being the highest court of law or equity of the said State in 
which a decision could be had in the said suit between Sylvester C. 
Noble and Deforrest Hammond and Azro A. Burt, partners doing 
business under the name and style of Hammond and Burt, whereof 
said Hammond is survivor by reason of the decease of said Burt 
pending said cause and before final judgment therein, wherein was 
drawn in qnhestion the construction of a clause of a statute of the 
United States, and the decision was against the title, right, privi- 
lege, or exemption specially set up or claimed under said clause 
of said statute, a manifest error hath happened to the great damage 

of the said Sylvester C. Noble, as by his complaint appears, 

2 we, being willing that. the error, if any hath been, should 

be duly corrected and full and speedy justice done to the par- 
ties aforesai(l in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and | proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October, 1885, in the said Supreme Court to be then and 
there held, that, the record of proceedings being inspected, the said 

Supreme Court of the United States may cause further to be done 

therein to correct that error what of right and according to the laws 

and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 15th day of | ’ctober, in the 
year of our Lord one thousand eight hundred and eighty-four. 


[Seal Cireuit Court, Vermont District, U.S. A.] 


B. B. SMALLEY, 


Clerk United States Circuit Court, District of Vermont. 
Allowed by— 
HOMER E. ROYCE, 
Chief Judge of the Supreme Court of the State of Vermont. 
FRANKLIN COUNTY, 88: 


CLERK’S OFFICE OF THE SUPREME COURT. 


A copy of the foregoing writ of error was lodged by the plaintiff 
in error in this office within ten days after the rendition of the judg- 
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ment mentioned in the foregoing writ of error and on the first day 
of December, 1884, for the above-named defendant in error. 
Attest: WILBUR P. DAVIS, 
Clerk of the Supreme Court of the State of Vermont 
for thee County of Franklin. 


4 | Endorsed :] Sylvester C. Noble vs. Deforrest Hammond, 
survivor, &c. Supreme Court of the United States. October 
term, 1885. Writ of error. 
5 STATE OF VERMONT, | _ . 
Franklin County, j 4. 


Fuller C. Smith, being duly sworn, deposes and says that he served 
the annexed citation upon Deforrest Hammond, personally known to 
him to be the person mentioned as defendant in the writ of error 
therein mentioned, at St. Albans, in said county of Franklin, on 
the first day of December, 1885, by then and there showing to said 
Hammond the original citation hereto attached and delivering to 
him a true copy thereof. 


FULLER C. SMITH. 


At St. Albans, in said county, personally appeared Fuller C. Sinith 
and made solemn oath that the foregoing statement by him sub- 
scribed is true this first day of December, 1884. 

Witness my hand & official seal this first day of December, 1884. 

[Albert P. Cross, Notary Public, Franklin Co., Vermont. ] 


ALBERT P. CROSS, 
Notary Public. 
6 UNITED STATES OF AMERICA, 88: 


To Deforrest Hammond, of Franklin, in the county of Franklin and 

State of Vermont, Greeting: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October, 1885, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the State of Vermont 
for the county of Franklin, wherein Sylvester C. Noble is plaintiff 
and, you as survivor of the late firm of Hammond and burt, are 
defendant in error, to show Cause, if any there be, why the yu < 


‘ 
ee 
s ‘ 


ment in the said writ of error mentioned should not be corrected, 
and speedy justice should not be done to the parties in that behalf. 
Witness the Honorable Homer E. Royce, chief judge of the supreme 
court of the State of Vermont, this first day of December, in the year 
of our Lord one thousand eight hundred and eighty four. 
HOMER KE. ROYCE. 
Chief Judge of the Supreme Court of the Stat of Vermont. 


( [| Endorsed : | Sylvester C. Noble vs. Deforrest Ilammond, 
survivor, &c. Supreme Court of the United States. October 
term, 1885. Citation on writ of error. 


| 
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SYLVESTER C. NOBLE VS. DE FOREST HAMMOND, &c. 3 
8 Be it remembered that at.the term of the honorable sn- 


preme court of the State of Vermont begun & holden at 
Montpelier, in the county of Washington, for the county of Franklin 
& the State of Vermont, on the 28th day of October, A. D. 1884— 
present in court: Honorable Homer E. Rovee, chief judge; Hon- 
—_ le ‘Timothy P. Redfield, Honorable H. Henry Powers, Honor- 
able Jonathan Ross, Honorable W. G. Veasey, Honorable Russell 
Taft, Honorable John W. Rowell, assistant judges—the court 
aml judgment in the following cause, viz: 


STATE OF VERMONT, | 
Franklin County, j sig 
Supreme Court, Franklin County. January Term, 1882. 

S. C. Nosie vs. HAMMOND & a 


To any sheriff or constable in the State, Greeting: 


By the authority fe the State ; of Ver mont you are here by 
) commanded tofoattach the goods, chatte ‘is ,orestate of Sy lveste a 
Noble. of St. Ibans. in the COUNDLY ot Il ranklin WZ state of 


Vermont, to the value of two thousand dollars, & him notify 
thereof according to law, & for want thereof take his body, if to be 
found within your precinct, &:him safely keep, so that you have to 
appear before the county court, next to be holden at St. Albans, 
within « for said county of Franklin, on the second Tuesday of 
epteml| A. D. 1878, then & _ ‘re to answer unto De Forest Ham- 
mond, of R ranklin, & Asro A. burt, of Berkshire, in said county, 
partners done husiness under the name wW style of Llammond WV 
Burt, ina plea of the case, for that the defendant, at St. Albans. 


on the first d 


‘e 


gay of June, LS75, Was indebted to the plaintiffs in) the 
SUT ot two thousand dollars for SO much Money before that time 
lent & accommodated by the plaintiffs to the defendant at his re- 
quest, & in like sum before that time paid, laid out, & expended by 
the plaintiffs for the use of the defendant & at his request, & in 
the like sum for certain work, labor, care, & diligence of the plain- 
Liffs before that time done & performed & bestowed about the busi- 
ness of the defendant & for the defendant at his request, WV 
LO for divers materials in & about said work furnished by the 
plaintiffs at the defendant’s request; & alsoin the like sum 
for divers Foods, wares, & merchandise ot the plaintiffs before that 
time suld & delivered & bargained & sold to the defendant at de- 
fendant’s request; & also in the like sum for so much money found 
due from the defendant to the plaintiffs on accounting betwee n then:: 
Ww 1b consideration thereof the defendant then & there promised the 
plaintiffs to pay them the said sum on demand, yet, though often 
requested, th defendant has not paid the same, but neglects & 
oe sy to do: all of whieh is to the damage of the plaintiffs 
the m of 1,500 dollars, for the recovery of which, with just costs, 
the nlaintiffs bring sult. 
ail not, but make service & return according to law. 
Dated at St. Albans, in the county of Franklin, on the 26th day 
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~~ 
of August, in the year of our Lord one thousand eight hundred «& 
seventy-eight. 7 
WILBUR P. DAVIS, Clerk. 
H. C. Adams recognized to the defendant in the sum of forty dol- 
lars as surety for costs of prosecution, as the law directs. 
WILBUR P. DAVIS, Clerk. 
Affidavit filed August 26, 1878, & before thie Issuing of the writ. 
WILBUR P. DAVIS, Clers. Ti 
11 Officer’s Return. 
FRANKLIN County, St. ALBANS, August 29, 1878. 
Then served this writ by arresting the body of the within-named 
respondent, read the same in his hearing, & H. B. Soule became his 
bail by endorsing his name on the back of this writ as bail thereon, 
& at defendant’s request I delivered to said defendant a like true & 
attested copy of this writ, with my return thereon endorsed. 
Attest: JULIUS HALBERT, Sheriff. 
Fees : 
SS Niiideal caine 10 
Asrest & fORGINE ..0<0<-.--. 56 
0 BOOT 6 cicicitmnmaan annem 2 OU a 
ET Pa 25 


$2 91 


The foregoing cause was duly entered on the docket of the Frank- 
lin county court within & for the county of Franklin & State of 
Vermont at the September term, A. D. 1875, thereof, when the plain- 
tiffs appear in court by Pheir attorneys, Henry C. Adams, Esq., & 
H. R. Start, Esq. ; & the defendant appears in court by his attorneys, 

Edson, Rand & Cross & Noble & Smith; & the plaintiffs, 
12 Oct. 2d, A. D. 1878, file their specifications in this cause as 
follows: 


Plaintifis Spe eitications. 


And now the plaintiffs, by their attorneys, H. R. Start & H. C. | 
Adams, come W& specify the following as the said plaintiffs’ cause of ue 
action in said suit, to wit: 

To one thousand dollars in money received by the defendant of 
& from the said plaintiffs, in a fiduciary capacity, on or about the 
first day of June, A. D. 1877. 

H. R. START, 
H. C. ADAMS, 
Plaintifjs’ Attorneys. 

Filed Oct. 2, 1878. 

Attest: WILBUR P. DAVIS, Clerk. 


IRE AES A A ty RR at a 
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And by order of the court this cause is continued to the April 
term, A. D. 1879, of said county court. On the 9th day of January, 

D. 1879, the defendant files in said cause his plea & notice as 
follows, viz: 


Def ndant’s Phi “aw Notice. 


And now comes the said defendant, by Albert T. Cross, his at- 
torney, & defends the wrong & injury when, We., & says that he did 
not assume & promise in manner & form as the plaintiffs in 
LS their said declaration have alleged, & thereof puts himself on 
the country, Xe. 
by ALBERT P. CROSS, 
Hlis Attorney. 


And the s’d defendant, agreeably to the statute in such case made 

& provided, hereby gives notice that he will give evidence of — 
under his said plea & rely upon, in lis defence, the following special 
matter to wit: 
th por corer the ie: tional Bank of st Al- 
bans, Lester ©. Hlall, « Ll. Baker, creditors of him, the said defend- 
ant, duly filed in the “diatriet court of the United States for the dis- 
trict of Vermont on the 2d day of November, 1877, & duly served 
upon him, he, the said defendant, was duly & legally adjudged a 
reeably to the laws of the United States in that case 

made & provid d. by sald distriet court, AL a session thereof holden 


— 
— 

—_— 
— 


at Burlington on the ith day of November, 1877. & that such pro- 
eedings were duly & legally had in the matter of said bankruptey 
that on the 28th d ly Ol November, 1877, one John J. burgess was 
appointed assignee of said defendant, & all of the estate, both real & 


personal, of said defendant was assigned to said assignee Immediately 
thereafter, agreeably to the provisions of the United States bank- 
L4 hat after said defendant was adjudgr lb nkrupt as afore- 
said, & on the 14th day of November, 1877, said defendant 
filed in said court his petition, setting up the matters & things 
therein stated & praying said court to call a meeting of the creditors 
of said defendant to consider & act upon an offer of composition to 
be by him made, agreeably to the provisions of said bankrupt law 
In that be half provi led, & said court thereupon in due & legal form 
passed an order in said matter calling a meeting of said creditors 
ior the purpose aforesaid, LO be hye ld before Lu. Ly, Lawrence, Esq., 
register In bankruptcy, at his office in Burlington, on the 28th day 
of November, 1877, at 2 o'clock in the afternoon; and the said de- 
fendant W& lis creditors, due notice of said meeting having been 
made agreeably LO law WV the rules of sald court, appeared before 
said register at the time & place aforesaid, and said defendant filed 
at said meeting with said register a true schedule of all of his prop- 
erty & a true schedule of all of his debts, together with the names & 
residenees of the creditors to whom the same were owing, both of 
which said schedules were verified by the oath of said defendant, W 
thereupon submitted himself to examination touching his said estate 
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& debts, all agreeably to law. And thesaid defendant, at said meet- 
Ing, made an offer of composition in due form of law of three 


1D cents on the dollar of all ot his debts. to be paid in Money Ol} 
or before the time in said offer mentioned, & all of the ered- 
itors of said defendunt who were present at said meeting voted 


accept the com position SO offered as aforesaid in full discharge of 


their debts against said defendant; all which said proceedings at 
said meeting were had agreeably to law. And the said register 
havin i sc wa d LO Sali court in said matter & therein certified the 
matters & things aforesaid, & that that the acceptance W& confirma- 
tion of said offer of composition was, 1 | the opinion of said register, 
for the best interest of the creditors of sald defendant, which said re- 
port & the papers therein referred to was filed in said court on the 
o0th day of November, 1877, said court, agreeably to the provisions 
of said bankrupt law, on said 30th day of November, 1877, entered 
an order in said m: illing a meeting of the creditors of said de- 
fendant, to be held before Lb. B. Smalley, Esq., as special master, at 


~ 
| } 


sy? . . a . ? 
the othee of the clerk of sald court. on the Sth dav of Dec moer, 


itter Ca 


1877. at 2 o clock in the afternoon. for the purpose of enquiring, on 

hearing. whether said com) ’ had been , | & eonfirmed 

wearing’, WHneLner Sala composition Litt eel) accepted W connrme: 
_ | 

hy t] —s c er a. ee eee : id bankrupt 

Vv the creditors of sald defendant as requ ire UY Sal VANKPUP! 


law, and said defendant appeared at said meeting «&  sub- 

mitted himself to examination in respect of his. said 

16 debts & property, & there was duly & legally filed at said 
; } 


meeting a re solution confirming sald com position SO uCc- 
cepted as aforesaid, which resolution of confirmation was signed 
by said defendant, & by more than two-thirds in number «& one- 
half in value of all of the creditors ol said at fendant: and the 
said special master having made his report to said court & therein 
certified that the said composition had been duly ace pted W CoOn- 
firmed by sald cre ditors, as I Ql uired by law, ay that the same Was 
for the best nite rests of all thie cre ditors O| said 7 fendant, which 
sald report, LOO ther with sald 1 solution of confirmation & other 
papers therein referred to, was filed in said court on the Sth day of 
December,’ 1877: the said court, on the 12th day of December, 1877 
entered a final order in said matter that said resolution be recorded 
& said statement of assets & debts be filed, which said final order & 
decree Was duly filed in sald Cause On sald L2th day of Dect mber, 
1877, & said order further provided that upon payment to e: 
creditor hate d in said composition of the perce hntave that shall be 
his due according to the terms of the aforesaid r solution, Loge ther 
with all costs & charges in the case & said bankruptcy proceedings, 
all further proceedings in bankruptcy should be discontinued & said 

Cause dismissed f irom the doe ket of said court, & that the iiS- 
17 signee recovery all the estate to the bankrupt; and said order 

further provided that said costs be paid by Dee. 18, 1877, & said 
dividend to creditors by Dee. tf S77, & that satisfactory evidence 
thereof be furnished the court by January 1, 1878; and said order 
further provided that in case any creditor should refuse to accept 
the sum due him in accordance with the terms of said order, or if 


| 


said bankrupt should not be able to consummate said payment by 


a 
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reason of the remoteness of the residence of any creditor, then the 
amount due such creditor, with one per cent. added, might be de- 
posited with the clerk of said court, & the same should be a full 
compliance with the directions of said order; and the defendant 
hereby refers to said final order WN the said Seve ral proceedings 
hereinbefore referred to & brings true copies of the same into court 
he re & make the Saimie a part of this his hnovice 

And the defendant will further show that the same identical debt 
_— which this suit is brought & mentioned & set forth in the plain- 
tiffs’ declaration & specification accrued long before the defendant 
was adjudged a bankrupt as aforesaid & was owing «& outstand 
from the said def’t to the plaintiffs at the tu of the filing of the 


petition against the defendant to hay n adjudged a bank- 
Ls rupt as aforesaid, & that said identical debt set forth in the 
said plaintiffs’ declaration & specification in this case was set 
down & Inc luded in the statement aforesaid of the creditors to whom 


said de if na ant Was owlng le bts, file lat said meetn cy for COM) osl- 
tion & In said court as aforesaid, together with a statement oF the 
names of the said pl’fs & their addresses as thi persons to whom 
sald debt was due, all which Will appear from the re cords thereof in 


i 
said court still remaining & said copies hereinbefore referred to. 
And the defendant will further show that he fully comphed with 
said final order — to the terms thereof & made due proof 
thereof to said court, as will:more fully appear from the certificate 
of the clerk of said danas’ a true copy of which is hereby referred 


to ®% madea part ol this notiec. 


And the defendant will further show that he paid the costs in 
said matter by Dee. 18, 1877, & that he paid to or deposited with 
the clerk for each of the creditors mentioned in said composition 
the amount of the percentage his due, respectively, by Dee. 27, 


IS77. & made satisfactory proof of said pavments bv January l. 
LS75. 


And the def’t will further show that he offered to pay the per- 


" e ’ . ‘se ‘ . , . , , 
centage due to the said plaintifls in respect of ther said debt 
iv In said composition proceedings WV in this case set forth, to 
. “>? o> pap ’ } .° 43 
wit, on Dee. 26. 1877. & that the said plaintiffs refused to re- 
° _ \ + . . ' + 4] 
eive or acct = thre Same, A that the deft ther Mohn adevposlte d Loe 
7 } 7 B.S aan tia me , pwte pant oo 61 , " » eneet , 7 J 
Siitlie, by iv Lhiirtv dotiars M&M sixtv cents. w 1 ONC pPpe;r ‘tk. adders" 
s ! } 1 , . . . , ‘ sacl . ‘ s 
with the clerk of said U.S. district court for Vermont on, to wit 


said ZoOth day of December, ISii. 
by his attorneys, EDSON, RAND & CROSS. 


WILBUR P. DAVIS, Clerk. 


At the April term, A. D. 1879, of the said Franklin county court 
the parties appeared in court, by their aforesaid respective attorneys, 
WX by order of a's this cause is continued from term to term until 
the April term, A. D. 1880, of said county court, when the parties 
appear in court, ~ their aforesaid respective attorneys. 

And to try the issue between the parties in said cause said plain- 
tiffs, as well as said def’t, put themselves upon the county for trial, 
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& to try such issue a jury of judicious, disinterested men, inhab- 
itants of said Franklin county, viz., Francis Smith, Wm. Samson, 
Henry Dunton, George Hunt, Fred. R. Pattee, Edgar Wilder, 
Franklin C. Deal, Nelson F. Hazard, Wm. Fanchon, Frank M. North- 

rop, Rob’t Fulton, & James B. Dunlon, are duly empanelled 
20 & sworn, who, after the proofs & allegations of the parties & 

the arguments of counsel, return a verdict in favor of the 
plaintiffs to recover of the defendant the sum of eleven hundred & 
forty-nine dollars & eighty-tliree cents damages & their costs of suit, 
taxed & allowed at the sum of —, & judgment is duly rendered on 
said verdict for the plaintiffs by the court; and, April 15, 1880, the 
plaintiffs move the court here to grant them a certified execution 
against the defendant, which motion is granted by the court; to 
which the def’t excepts, and also to all which proceedings & judg- 
ment of the county court the defendant's exceptions allowed, exe’p- 
arg-ed, & cause passed to the supreme court on the following bill of 
exceptions, filed June 8th, A. D. 1880: 


Lh fe ndant’s Live ptions 


This cause was an action of general assumpsit plea, the general 
issue & notice of special matter, & trial by jury. 

It appeared that prior & on the Ist day of October, 1877, the 
Central Vermont Railroad Company was indebted to the plaintiffs 
in about the sum of three thousand six hundred dollars; that the 
plaintiffs resided in Franklin, quite a distance from the offices of the 

said railroad company; that it was the custom of said rail- 
21 road company to pay bills of the same kind as that of the 

plaintiffs, in instalments, when most convenient for said com- 
pany; that the plaintiffs had other bills against said company prior 
to this one, & they had experienced considerable difficulty in col- 
lecting said bills by reason of the distance they were obliged to 
come to get the instalments & by reason of said company frequently 
not being ready when they did come to pay them anything; that 
the defendant was a dealer in dairy produce at St. Albans; that 
the plaintiffs requested the defendant, as a matter of accommoda- 
tion to them, to collect said indebtedness for them of said company by 
applying to the company frequently for instalments thereon ; that 
the defendant consented to do so; that the defendant was not to re- 
ceive any consideration or benefit for so doing, but that he under- 
took said business solely for the accommodation & convenience of 
the plaintiffs & to save them the trouble & expense of coming to St. 
Albans personally to collect the instalments from said company ; 
that the plaintiffs called at the office of the defendant, in pursuance 
of said arrangement, on October 2, 1877, the defendant at the time 
being out of his office, & made «& left for the defendant an order, of 
which the following is a copy: 

St. ALBANS, VT., Oct. 2, 1877. 

22 Central Vermont railroad will please pay to 8. C. Noble or 

order the whole amount due to us. 


HAMMOND & BURT. 
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Immediately after the plaintiffs left the office the defendant carae 
in, &, the order being handed to him, he stepped to the door of the 
office & called to the plaintiffs, who were then part way across the 
street on their way to the depot, & asked them what he should do 
with the money when he had collected it. The plaintiffs testified, 
& their testimony tended tg show, that they then told the defendant 
“to keep the money until they called for it.” 

Upon this point the defendant testified that the plaintiffs told 
him “to keep and use the money until they called for it,” or words 
to that effect. The defendant introduced other evidence tending to 
show that it was the understanding & intention of the parties that 
the defendant should be at liberty to use the money. 

The defendant presented said order at the office of the treasurer 
of said railroad company, & on Oct. 3, 1877, collected five hundred 
dollars, & on Oct. 12, 1877, collected five hundred dollars, & re- 
ceipted therefor to said company in his own name, on account of 
said indebtedness of the plaintiffs against said railroad company. 

Upon the several days when said sums — received by 

25 the defendant he entered the same in his regular cash ac- 

count and mingled the same with his other money, & used 

the same and took the same care of the same that he did of his own 
funds. 

The plaintiffs’ testimony tended to show that on the 16th day of 
Oct., 1877, Hammond, one of the plaintiffs, met the defendant on the 
street in St. Albans & asked him how he got along collecting the 
money; that the defendant then told him that he had collected five 
hundred dollars, & at the suggestion of said Hammond he said he 
would get five hundred dollars more & bring the same & said five 
hundred dollars up to the plaintiffs at Franklin the following Mon- 
day; that the defendant went to Frannlin on said Monday, & said 
Hammond met the defendant & asked him if he had got the money, 
& defendant told him that it was pay week with the company & he 
had not been able to get the money for them. 

The defendant testified as to’said interview on the streets of St. 
Albans; that Hammond inquired of him how he was getting along 
collecting the money, & that he told him he had collected some, but 
he did not remember of Hammond’s asking him how much he had 
collected or of his telling Hammond how much he had collected ; 
that if Hammond asked him the question he was sure he told him 
he had collected one thousand dollars, & he denied that said Hammond 

requested him to or that he undertook at said time to bring up 
24 to the plaintiffs one thousand dollars of the money collected 

on the following Monday, & that be had any such conversa- 
tion with Hammond on said Monday as the plaintiffs’ testimony 
tended to show. 

On the 6th day of November, 1877, the defendant was duly ad- 
judged a bankrupt, on the petition of his creditors, by the United 
States district court for the district of Vermont; and in said bank- 
ruptcy the defendant made an offer of composition to his creditors, 
which was accepted & confirmed by them & the court, & the terms 
of said composition were duly complied with by the defendant. The 
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names of the plaintiffs, their residence, & a description of their debts 
were entered by the defendant on the schedule of debts filed by him 
before the register of said composition proceedings. All of said bank- 
ruptey proceedings were had in accordance with the United States 
statutes in such case provided; and said bankruptcy & compositions 
had the effect to discharge the defendant from the debt sought to be 
recovered in this cause, unless said debt is of a character or kind 
excepted from the operation of such discharge by the provision of 
said bankrupt law. 

The plaintiffs did not accept of said offer or consent to said com- 
position, & did not accept of the money tendered pursuant to said 
composition proceedings, & the same was deposited in the bankrupt 

court as the law directs. 
25 The defendant offered to show that the defendant was send- 
ing produce to a Mr. Mitchell, of Boston, & had sent almost 
entirely to him; that there was a large number of Mitchell’s accept- 
ances at that time outstanding on une, two, & three months’ time; 
that Noble, the defendant, had no suspicion that Mitchell was going 
to fail, but at the time Mitchell failed he was indebted to him nine- 
teen or twenty thousand dollars, taking these acceptances & other 
papers & by reason of that failure of Mitchell’s the defendant failed ; 
it involved him so largely that he failed. So that before the failure 
of Mitchell was announced to the defendant, on the 26th day of Oct., 
1877, by telegraph from Boston, he had no expectation he was going 
to suffer any loss from any source, & he had used this money; that 
this defendant’s account was kept by the Vermont National Bank, 
through which bank he made drafts to Mitchell, of Boston, who ac- 
cepted them; that by reason of the failure of Mitchell these drafts 
came back to the account, which rendered the account there very 
largely overdrawn, & this money in question which went into his 
ash & bank account generally, being a part of his assets, he could 
not separate it from any other part of his cash; and the defendant 
claimed that this testimony would show there was no fraud or want 
of good faith on his part in using the money in question. 
26 To this testimony the plaintiffs objected & the same was 
excluded by the court; to which the defendant excepted. 
There was no evidence tending to show an actual fraud or any fraud- 
ulent intent in the defendant’s mingling the money with his own 
& using it. 

After the evidence was closed the defendant moved that the court 
order a verdict for the defendant, which motion was overruled by 
the court; to which the defendant excepted. 

The defendant requested the court to charge the jury that the 
order delivered by plaintiffs to defendant was evidence tending to 
show that the defendant had the right to use the money collected 
thereon until called for by the plaintiffs. 

The court refused so to charge & did charge the jury that there 
was but one question of fact in the case, & that was as to what direc- 
tion the pl’ffs gave to the defendant when he stepped to the door & 
asked them what he should do with the money when it was col- 
lected, and the court said, “I am disposed to rule & direct you that 
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g if you should find, from a fair balance of the testimony, that that 
was the direction the plaintiffs gave to Mr. Noble, that when he re- 
ceived the money he was to keep it until they demanded it; that 
when Noble received the money he received it in a fiduciary charac- 
ter—that is, he received it in trust to hold it in trust for the parties, 

& that the plaintiffs would be entitled to recover. 
27 The court furthermore charged that if the plaintiffs gave 

the direction to the defendant, with regard to the use of the 
money, that the defendant’s evidence tended to show was given, or 
if they simply delivered the order to the defendant without any 
directions as to what was to be done with the money, that the de- 
fendant would not have been a receiver of the money in a fiduciary 
character & the plaintiffs could not recover. 

To all which & the charges as given, & the refusal to charge as 
requested, the defendant excepted. There was verdict for the plain- 
tiffs. 

At the time of the rendition of judgment the plaintiffs moved for 
a certified execution, which was objected to by the def’t. 

Ojection overruled by the court & certified execution granted ; to 
which the defendant excepted. 

Exceptions allowed, execution staved, & caused passed to supreme 
court. 

HOMER E. ROYCE, 
Pre siding Judge. 


The foregoing cauze was duly entered on the docket of this the 
supreme court, within & for the county of Franklin & State of 
Vermont, at the January term thereof, A. D. 1851, when the 
28 parties appear incourt, by their aforesaid respective attorneys, 
& by order of court this cause is continued to the January 
term, A. D. 1882, of said supreme court, when the parties appear in 
court, by their aforesaid respective attorneys, and the court here 
hear this cause & the arguments of counsel, & having heard them, 
do order that this cause he with the court. At the January term, 
A. D. 1883, of said supreme court the parties to this cause again 
appear in court, by their aforesaid respective attorneys, & this cause 
is by the court here ordered to lie with the court. At the January 
term of said supreme court, A. D. 1884, said parties again appear in 
court, by their aforesaid respective attorneys, & this cause is by the 
court here again ordered to lie with the court. On the 30th day of 
July, A. D. 1884, it is ordered by said supreme court that this cause 
be reargued at the general term of said supreme court, to be begun 
& holden at Montpelier, in the county of Washington, for the State 
of Vermont, on the 25th day of October, A. D. 1854, at which pres- 
ent term of said supreme court the parties appear in court, by their 
aforesaid respective attorneys, & the death of the plaintiff, Asro A, 
Burt, being suggested to the court here, the court order that this cause 
proceed in the name of Deforest Hammond, surviving plaintiff. 
And the court here hear this cause & the arguments of coun- 
29 sel, & having heard them do consider that the ‘judgment of 
the county court in this cause be affirmed by this court. 


om 
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Whereupon the court here render judgment in favor of said De- 
forest Hammond, surviving plaintiff as aforesaid, to recover of said 
defendant the sum of fourteen hundred & sixty-seven dollars 18c. 
damages, & costs of suit, taxed & allowed at sixty & #5 dollars, 
whereof said plaintiff may have certified execution. 

A true record. 

Attest : GEORGE T. MOONEY, 
Deputy Cl rk. 


30 STATE OF VERMONT, | | 
’ . ¥ i SS : 
Franklin County, | 


I, Wilbur P. Davis, clerk of the supreme court of the State of Ver- 
mont for the county of Franklin, do hereby certify that the above 
& foregoing is a true copy of the record & of all proceedings in the 
cause in said supreme court between Sylvester C. Noble & Deforest 
Hammond & Asro A. Burt, partners doing business under the name 
& style of Hammond & Burt, whereof said Hammond is survivor 
by reason of the death of said Burt, pending said cause & before 
final judgment therein, & that no opinion of the court in said cause 
has been filed in my office, & the above & foregoing is transmitted 
by me to the Supreme Court of the United States next to be holden 
at Washington, in the District of Columbia, on the second Monday 
of October, 1885, as return of the annexed writ of error. 

In witness whereof I have hereunto set my hand officially & affixed 
the seal of said supreme court of Vermont, at St. Albans, in said 
county, this 14th day of September, A. D. 1885. 

[Seal Supreme Court, State of Vermont. ] 


WILBUR P. DAVIS, Clerk. 


Endorsed on cover: Vermont Supreme Court. No.371. Sylves- 
ter C. Noble, plaintiff in error, vs. De Forest Hammond, survivor 
of the late firm of Hammond & Burt. Filed October 12, 1885. 
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SUPREME COURT OF THE UNITED RATES 
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SYLVESTER C. NOBLE, 


Plaintiff in Error. 


DEFOREST HAMMOND, 


Survivor of the late tirm of Hammond & Burt. 


Supreme Court of the State of Vermont 


BRUILK FOR PLAINTING IN ERROR. 


STATEMENT. 


In October, 1877, the defendant in error lived in Franklin, 
Vermont, a place some miles distant from St. Albans, Vermont, 
where the plaintiff in error, then a produce dealer, lived and where 
also was the principal office of the Central Vermont Railroad 


Company. The latter owed said defendant in error over three 


thousand dollars in attempting to collect which they had exper- 
ienced some trouble and expense, by reason of such distance and 
because said company were in the habit of paying debts of that 


character in installments when most convenient for tt. 


[herefore, they requested the plaintiff in error to-collect the 
same for them, and he consented to: so they cave ™ the fol- 
lowing order: 

’ , \ Pins ( ct. y a 1877. 


“(Central Vermont Ratlroad: 
“Will please pav to S CC. Noble. or order. the whole amount 


due us 


HAMMOND & BURT. 


felling him at the same time to keep any money he should 


: 


} 1 | 
collect until they called for tt. 


The plaintiff in error “was not to 1eceive any consideration 


or benefit ior so doing, but he undertook said business solely for 


the convemence and accommodation of the” defendants in error 


Li 


and to save them the trouble etc.. ete. 


Afterwards on the 3rd day ol (Yctober he collected on said 


order S$=00_.00 and ( lctober 12th. SSO) OO) MOTE 


This monev he deposited in his bank account as he collected 


eS 
° 5 
it, the same as he deposited his own funds. i 
On the 26th of October the plaintiff in error tailed, 
On the 6th of November he was adjudged a bankrupt on 
the petition of his creditors. 
* | — — eo rr ; 2 i . Af }- - } 
bie subsequently made an otfe: Of composition to his credi 
. ] a i ae es name en . = are Fr b ened . 
tors which \ duly accepted and confirmed, and complied wit é 
et } 
lhe record 4 that “there 2 1 vid nadine 4 . 
if “tit Lcitt&UA Liiqat rnere Wals pit? Cc vidas 1c tena rt Lt?) ’ 
show any actual fraud or any fraudulent intent in the defendart 
° Be } ey an ] . 
mingling the money with hts own and using } 
oli a » IU , 
oho 20, | 


Ce new OF i Pe } , . wai — 
Atte tne evidence Was CIiOSCC, thi piaintiil lth CriroOl Mmigaved 
the court to oraer a verdict in his favor, which motion \ > cs. 


. 2 4 : : , . s : } ' 
nica Db ine court, and exe eptions taken 


At the trial the plaintiff in crror requested the court to 
charge the jury that the order itself was evidence tending to show 1 
that it was expected he would keep the money with his own until , 
called for, as stated. The court refused so to charge but did 
charge the jury that if the defendants in error directed Mr. Noble, oA 
when he should receive the money, to keep it until they 
manded it, then he, Noble, when he “received the mone received 2 
it in a fiduciary character.” 


ny 
. 
\\ 


At the trial the Plaintiff in error offerd to show that li Wal 
at the time of said collection, sending «a large amount of pro- 
duce to one Mitchell, of Boston; and that Mitchell was owing 
him about $20,000. at that time, that Mitchell failed on the 26th 
of Oct. 1887, very unexpectedly, as he was supposed to be a 


man of wealth. 


Sey 


4 
& 
J 
4 


That by reason of Mitchell's failure certain acceptances of 


Vitchell were returned to the bank in St. Albans unpaid. 


And the Plaintiff in error being unable to meet them was 
compelled to suspend payment; it was claimed that this test- 
mony if received, would show that there was no fraud or want 


of good faith on his part in depositing the money with his own 


; 


in ban! This was objected to and excluded by the Court to 
which an exception was taken 
ithe record therefore presents this question. Is a business 


man, Whots adirected to cojiect certain money To! another, as an 


accommodation ind without ce mM] ensation. an i to k eep it until 


’ 


called for, and who having collected it, deposits the same in the 


bank with his own funds, in good faith and without any actual 
fraud and without any fraudulent intent, taking the same care 
thereof that he does of his own, and who before the money is 
paid over fails, and goes into bankruptcy, guilty of such an act as 
brings him within the provisions Ol sec. 6,117 Ol the Revised 
statutes of th ( nited StAtes, which reads AS If llows : " No debt 
created by the fraud or embezzlement of the bankrupt, or by his 
defalcation as a public -officer, or while acting in a fiduciary 


+ 


capacity, shall be discharged by proceedings in bankruptcy. 


The following assignments in error are relied upon: 
: 2 ~ 


ist. The Supreme Court of Vermont erred in affirming the 
judgment of the County Court and rendering judgment in favor 
of the defendants in error on the record--and upon said record 
refusing to reverse said judgment of the County Court, and ren 


der judgment thereon for the plaintiff in error. 


~ 
2nd. [he said Supreme Court erred in holding that the debt . 
shown by the record, was created by. fraud within the meaning of 
the said section, 5117. 
3rd. Lhe said Supreme Court erred in affirming the decision 
of the County Court, overruling the motion of the plaintiff in er 
ror for a verdict é 
jth. The said Supreme Court erred in affirming the decision | 
of the County Court, excluding the evidence offered by the plain 
tiff in error, to show the circumstances of his unexpected failur 
as tending to show there was no fraud or want of good faith on | 
his part. 
' 
"oh ° 
f 


re 
| 


POINTS. 


FikST. 


The Supreme Court of Vermont erred in affirming the 
judgment of the County Court in favor of the Defendants 
in error ou the record—and upon said record refusing to 
reverse said judgment and render judgment thereon for 
the plaintiff in error. 


, 


by section 1,392 ol the Revised Laws of the State of Ver- 
mont, it was the duty of the Supreme Court upon the record, “to 


render such judgment thereon as ought to be rendered.” 


What judgment ought to have been rendered? The Bank- 
rupt Act of 1841 contained provisions similar to the act of 1867 
upon this subject. In the case of Chapman vs. Forsyth, 2 How- 
ard, 202, the action was assumpsit for the proceeds of 150 bales of 
cotton shipped to and sold by the defendant as agent. The lat- 
ter converted the money to his own use and pleaded his discharge 
in bankruptcy the Court say “if the act embraced such a debt 
it will be difficult to limit its application. it must include all 
debts arising from azency and, indeed, all cases where the law 
implies obligation from the trust reposed in the debtor. Such a 
construction would have left but few debts on which the law 


} o 
Could operate 


Phe act speaks of fechaica/ trusts and not those which the law 
implies from the contract. Lhe (Cfourt hold that a ftactor does 


not come within the meaning of the act 


his decision was approved and held authoritive in constru- 
ing the act of 1867, in the case of Neal vs. Clark, 9s, U.S. 704 


(decided iy Ce tober, IS77 ). 


That case was when an executor sold certain bonds of an 
estate to the defendant a/ a discount and under such circumstances 
that the Supreme Court of Virginia held that the sale created a 
devastavit and that Neal became a participant in that devastavit 
and thereby was guilty of constructive fraud, though no actual 


fraucl was prov cl. 
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After discussing the case of Chapman vs. Forsyth, Supra.. 
approving the rules of construction therein laid down, the Court 


(Mr. Justice Harlan delivering the opinion) say: 


“A like process of reasoning may be properly employed in 


construing the corresponding section of the Act of 1867.” 


Then after mentioning certain rules of construction the court 
proceeds to say, “ Applying these rules to this case, we remark 
“ that, in the section of the law of 1867, which sets forth the 
“classes of debts which are exempted from the operation of a 
“ discharge in bankruptcy, debts created by fraud are associated 
“ directly with debts created by embezzlement. Such association, 
“ justifies, if it does not wmperatively require, the conclusion that the 
“ fraud, referred to in that section, means fos?tiz'e fraud or fraud ir 
“ fact, involving moral turpitude or intentional wrong, as does 
“embezzlement; and not implied fraud, or fraud in law, which m: y 


“ exist without the imputation of bad faith or immorality. 


“Such a construction of the statute is consonant with equity, 
‘and consistent with the object and intention of Congress in en- 
“ acting a general law by which the honest citizen, may be relic ved 


“ from the burden of hopeless insolvency. 


“A different construction would be inconsistent with the lib 


“ eral spirit which pervades the bankrupt system.” 


[he question again arose in this Court, in Hennequin vs 
Clews, 111 U. S. 676. 


Ihe Court, speaking through Mr. Justice Bradley, said: 


‘We have to decide the question whether a discharge in bank- 
ruptcy under the Act of 1867, operates to discharge the bankrupt 
from a debt or obligation which arises from the appropriation to 
his own use of collateral securities, deposited with him, as securit) 
for the payment of money or the performance of a duty, and his 
failure or refusal to return the same, after the money had been 
paid or the duty performed. The question, as far as it relates to 


the principal involved is not a new one. 


It came up for consideration under the Bankrupt Act of 1841.” 


The Court then review the case of Chapman vs. Forsyth, 
and the case of Neal vs. Clark (supra), and say: “ The present 
‘ case is not precisely like either ; it is very difficult to distinguish 
‘it in principle from a case of commission merchants and factors 
“ failing to account for the proceeds of property committed to 


* them for sale. : 


here is no more—-there is not so much—of the character 
‘ of trustee, in one who holds collateral security for a debt, as in 
‘one who receives money from the sale of his principal's pro- 
“ perty—-money which belonys to his principal alone and not to 


- hin. 


fhe Court further say that the English authorities take a 
different view from our own on this question, regarding “ many 
transactions as frauds or breaches of trust under their statutes 
which we do not hold to be such under our bankrupt acts.” And 


further : 


* Perhaps the liberal construction made in favor of the cer- 
‘tificate of discharge in this country, is due to the peculiar 
‘modes and habits of business prevailing among our people. It 
‘is no doubt true as said in Chapman vs. Forsyth, that a con- 
“struction of the excepting clauses, which would make them 
‘include debts arising from agency and the ike would leave but few 


‘debts on which the law could operate. 


“ At all events we think the previous decisions of this Court 
‘and of the State Courts, inthe same direction are in accord with 
‘the true spirit and meaning of the acts of Congress, and with the 


‘necessities of business conditions and arrangements. 


Both clauses of the section are construed in their application 


to the tacts of the above Case, 


[hese authorities seem entirely decisive of this case. Let us 


examine it. 


[he debtor was a dealer in prodvce. He kept a bank 
account. It must be presumed that he was a man of property, as 
well as a man of honor, or the creditors would not have requested 


him to collect the money and keep it until they called for it. 
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What was he to do with the money ? Was he to keep it in 


his pocket,.or in his house, and thereby incur the danger of thett 


or robbery ? He was requested to keep it. 


Was it expected that he would bestow more care upon it than 


he did upon his own funds ? The Supreme Court of the State oi 


Vermont, 57th Vt., 193, p. 200, in speaking of the direction to keep 


| 


the MOncy intal they called for it, Sa\ ‘Instead of obeying the 


ae 


instructions he used the money by mingling it with his own. and 


‘ depositing it in his own name and to his own credit in the bank. 


- He thereby converted it to his own use. by the conversion 
“and the wxeapected revulsion in his business the money was lost. 

After citing the section of the Bankrupt Act, the Court say 
‘“ It is not contended that it was created D) embezzlement or thi 
“ defendant's defalcation as a public officer Lhe construction 


a 
+ 


7 
. 


* 


‘ the construction Was Contrary to a majority c>] 


sé 


a. 
- 


placed upon the last clause of the section, ‘or while a Litige 11 


} 


, any hdauciary character by the L nited States Supreme CX aourt il 


Ficnnmequin vs. Clews 1s that this clause relates back to the 

precediny clause, and includes only deb.s created by deialcation 
™- ' — C7 . . | : 

while acting in a fiduciary character. 


‘ ~ . ~ 4} ‘ 4 . | > s | = + , } 
In othe: words Lilat there must Ve a tru rei AlLION Cslabitsh 


. , a , . P ! } ; ’ 
ed Indep ndent of the transaction out of which the indebtedness 


® ‘ : ] 4 * ' " ‘ 1, i i » 9 } " — ' ‘ ‘ | 
arose. Lhe learned rudy Who delivered the Opinion admitted 


the decisions of 
other courts in regard to this clause of the section, as wed/ as to 
the decisions of the English Courts in regard to a similar pro 
vision in the English Bankrupt Act. The County Court in its 
charge to the jury placed it on the ground that it came within 
the fiduciary clause, of the above quoted section. Alth vigi. this 
was a technical error, it was harmless, 7/ the verdict of the jury 


brings it within the first, or fraud clause of the section. 


“On the verdict, 22s wathin this clause under the decision ef this 


Courtin Fohnson vs. Worden, 47 11., and Darling vs. Woodward. 


5fth Vt.” 


It would have been more satistactory, if the learned judy: 


had cited in support of his decision, federal authorities instead of! 


those of his own Court. 


: 
; 
> 
j 
| 
“a 


We quote: “In each of these cases, the defendant had con- 
“ verted to his own use, without the consent of the plaintiff, pro- 
‘ perty which was in his possession, but which he held under the 
‘contract between him and the plaintiff, as collateral security for 


“the debt which he owed the plaintiff. 


“In Johnson Vs. \WW orden, the property, thus held and con- 
* verted, was a yoke of oxen conditionally sold by the piaintiff to 
“ the defendant, and in Darling vs. Woodward the property was 
‘twenty-nine sheep, of which the defendant had given the 
* plaintiff a bill of sale as collateral security for signing a bank 
‘note. The Court held that the debts thus created were debts 
created by fraud and not discharged by the respective dis- 
‘ charges of the defendants in bankruptcy.” .(And the Court pro- 
ceeds tosay: “ From the circumstances attending the transactions 
“in both (cases, it may wel/ de inferred that the defendant intended 
* no wrong to the plaintiffs, by such sale further than what arises 
‘trom the sale, but supposed they should be able to meet the in- 
* debtedness, for the payment of which, the property was pledg 


ed when it became due.” 


Now, with all respect to the learned juclzc, let us apply the 
case of Hennequin vs. Clews in determining whether the decisions 
inthe Vermont cases of Johnson vs. Worden and Darling vs. 


Woodward (supra), were sound 


lle savs, this being a United States statute, “ the construction 


placed upon it by the United States Supreme Court mast control.” 


Phis Court expressly holds that where one converts bonds 
which he holds as collatera/ security for the payment of a debt, the 


discharge ts a bar. 


This jis preeise/y the case of the oxen and sheep. 


Thev were held as collateral securities for a debt and were 
appropriated so that the owners could not et them. Wall it 
change the rule that the collaterals are oxen or sheep and not 
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The case of (ronan vs. Cottine, 1oth, Mass. 245, decided in 
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the plaintiff delivered 


certain securities to the defendant 


—y 


directions to collect them, and apply the proceeds, so 


and then 
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This may be called the pioneer case in the State Court. It 


was before the question had arisen in tits Court, under the Act of 


In 1875, the same Court in Woodward vs. Towre, vol. 


1507. 
In a case where the defendant was sued in action on contract, for 
money had and received, as attorney for the plaintiff. He plead 
his discharge in bar. 

Tlie opinion was delivered by the Chief Justice, who says - 


exempting from the 


? =o ‘= . 
krupt v, ‘debts created while acting 


ia 


ne ie ! ~ . e “ . - ~ tf . . . 
[he clause in the recent Bankrupt Act 


effect of a discharge in ban 


in any fudiciarv character’ is in substance and effect, a re-enact- 
ment of the clause in the Bankrupt .\ct of 1841, which allowed a 
like exemption to debts created as an executor, administrator, 
guardian, or trustee, or while acting in any other fiduciary 
mamariter and ine! le Ie ‘chnical . :, ry } _ # lied 
Capacity, and includes only technical trusts and not trusts implies 


by faw from contracts of agency or bailment. 


[he Court adds: “ The money sued for in this case was 
received by the defendant not even as attorney at law, but as 
Attorney in yart, under the power executed him by the plaintiffs.” 


In 1875, the Supreme Court of Ala., vol. 54, p. 378, Woodbury 


vs. Cade, say: “ A debt due a planter from a cotton factor or 


commission merchant for the proceeds of cotton sold and con 


verted to his own use is barred by the defendant's subsequent dis- 
charge in bankruptcy. The reasoning in Cronin vs. Cottin 


- 


(supra), is received and adopted by the Alabama Court.” 


In 1875 also, the Supreme Court of Texas, vol. 43, p. 227. 
McAdoo & Norwood vs. , suit was brought against the 
piaintiff charging gross negligence in failing to collect or return a 
note in pursuance of a written contract entered into by them. 
Adopting the same construction, the Court gave effect to their 


discharge as a complete bar. 


In 1880, the Supreme Court of Mississippi, in Breen vs. Chil- 
ton, vol. 57, p. 599, the plaintiffs, bankers in the city of Jackson, 
gave the defendants certain drafts and notes to collect, the 
defendant collected the paper and appropriated the proceeds to 
his own use, subsequently becoming bankrupt and sued, inter 


posed his discharge in bankruptcy. 


’ 


The Court say: “ The legal question presented is whether 
the liability was a fiduciary debt within the meaning of the bank- 


rupt law, and therefore not discharged.” 


The Couit learnedly discuss the phraseology of the Act of 
1841 and that of 1867, also the case of Chapman vs. Forsyth, 2 
Howard, and the interpretation put upon the Act of 1867, in re 
6th of Blatchford, and also the case of Cronin vs. Cutting (supra) 
and say in the light of the then recent decision of Neal vs. Clark 
(supra), “it follows that the liability of the defendant was not 
embraced in the exception as to fiduciary debts and was released 


by the discharge in bankruptcy.” 


In 1881 the Supreme Court of Indiana in Dupont vs. Breck, 
Si, Ind. 271, the plaintiffs charged the defendant with having 
$2,800 belonging to them, which he, the defendant, unlawfully 


and fraudulently converted to his own use. 
The defendant plead his discharge. 


The Court, after extended review, say: “The weight of 
authority and the detfer reason seents to be that the Act of 1867 in 
substance and effect is a re-enactment of the Act of 1841 in this 
particular, and therefore to be construed as including this class of 
hduciary debts, fechnica/ trusts only and wot those unpltied by law 


from the contract of agency or batlment. 


The Supreme Court of Georgia in Grannis et al vs. Cubbell, 
Hazelhurst & Co., 71 Georgia, 582, the defendants had received 
certain bonds for which they gave a receipt agrecing to return 


them. 


On failure to do so, and the defendants subsequent bank- 
ruptcy and discharge the Court says: “It was not a fiduciary 
debt within meaning of the Bankrupt Act, so as not to be dis- 


charged by the defendant's bankruptcy.” 


About the same time the Supreme Court in Louisana in 
Upshur vs. Brisco, 37 La. An. P. held to the same construction, 


overruling the previous decision on reason and authority. 
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In 1879 the New York Court of Appeals, vol. 77, Hennequin 
vs. Clews, approving the Massachusetts decision, arrives at the 


same judicial construction. 


In 1880 the Supreme Court of Pennsylvania, vol. 93, Penn. 
State, Scott vs. Porter, reached the same conclusion. 

The defendant had received goods of the plaintiff to sell 
on commission. After selling the same, he converted the 
money to his own use, and when sued he plead his discharge in 


bankruptcy in bar. 


The Court held that it was a good defence; and expressly 
approved of the case of Cronin vs. Cotting, and other cases sup- 


porting the view. 


It says: “Such a construction is consonant with equity and 
the intention of Congress. | 


In Phillips vs. Russell, 42 Me. 360, A intrusted B with his 


money to take to a distant place to pay A’s note, the money B 
appropriated to his own use ; after which B became bankrupt and 
obtained his discharge. 

Held, that B did not act in that fiduciary character contem- 
plated by the act. And that his discharge was a bar to an action 


for the money. 


In the case Gibson vs. Gorman, 44 N. J. L. 325, the defendant, 
an auctioneer, in anticipation of sale of some property to the 
plaintiff, received a deposit from him. 

The sale fell through because of defect in title. 

In an action to recover the money, the Court holds that the 
language “debts created by the bankrupt while acting in a fidu- 


ciary Character’ applied only “ to technical trusts and not to such 


trusts as are implied by the law, from merg contracts of agency or 


bailment.”’ 

Chiply vs. Frerson, 18 Fla. 639, and Pierce vs. Shipper, go IIL. 
371, are to the same effect. 

Another interesting case is Palmer v. Hussey, 59th. N. Y. 647. 


also 87th. N. ¥. 303. 


A tt pats 
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This was first before the Court in 1874, it was then an appeal 
from a General Term order denying a motion to vacate an order 
of arrest. 

The papers show that the plaintiff, transferred to the defend- 
ant certain U.S. bonds under an agreement by which they were 
to be returned to the plaintiff on ten days notice. 

Afterwards the ‘defendants hypothecated these bonds for a 
loan, the defendant refused to deliver them to the plaintiff on de- 


mand pursuant to the agreement. 


[he Court held, that it was the defendants duty to return 
these specific bonds, and that he was bound to keep them under 
his control, so that, he within the time limited, could return them, 
and that the defendant, therefore was liable to an act of conver- 
sion, and that the order of arrest was properly granted. 

The same case after a hearing upon its merits before the Su- 
preme Court, came before the Court of Appeals again in 1882. 

[he defendant had interposed his discharge of Bankruptcy 
in bar of the suit. The plaintiff insisted that the case came with- 
in the exception of the Bankrupt Act; on two grounds. 

ist. That it was a debt of fiduciary capacity. 


2nd. By the fraud of the defendant 


We quote from the opinion of the Court: “The averments of 
the complaint, the findings of the Referee, the facts stated in the 
affidavits, and those developed upon motion demonstrate very 
conclusively that the only fiduciary capacity in which //ussey was 
acting when the debt in question was contracted, originated in the 
fact of his agency and was implied from that relation. 

fhe complaint alleges that he received the bonds “as agent 
and broker, in a fiduciary capacity” and upon an express w ritten 
agreement to return theg@mon ten days notice 

lhe referee finds that they were received in a fiduciary capa- 
city upon the terms of such an agreement 

The affidavits and the evidence show no other or different 
trust or fiduciary relation than such as may be said always to exist 


tH a case OF Te Mey’. 


In every such case there is an element of trust and confidence 
so that a breach of duty may be said to be a breach of trust, but 
the agent is never-the-less not a fiduciary within the meaning of 


the Bankrupt Act. 


Upon the question of fraud, the Court says: ‘The complaint 
“alleges that the defendant frauduently, and willfully sold, dis- 
‘posed of, and misapplied the bonds.” 


The referee finds the fact in that identical language. 


The Court further says, “What the defendant did was to hy- 
pothecate these bonds for loans at a time when he was, or supposed 
himself to be perfectly solvent, and able upon any ten davs notice to 
be able to redeem and restore them; losses came and he was 
unable to redeem.” 

“It is quite certain that the fraud is that only which may be 
implied from the violation of the duty resting upon the defendant, 
and his contract.”’ 

It cannot be anything else, for nothing else was proven. 

There was no active, express fraud, but simply one implied 
from an unjustifiable act. 

What he did do was to hypothecate the bonds. 


That by itself was wrong only on the peril incurred. 


“Done when, and as it was, it cannot be deemed an affirma- 
‘tive fraudulent act. 

“There is no possible fraud in the transaction, except that 
“implied from the conversion.” 

To some extent, as wa ssaid in Hennequin vs. Clews (Supra) 
‘in most, if not in all cases of conversion, some element of fraud or 
‘breach of trust exists in a greater or less degree, and if all such 
“cases were intended to be excepted from the operation of a dis- 
“charge in bankruptcy, the provisions which discharge debts for 
‘the conversion of personal property would have no force.” 

The case of Strafford vs. Jones, 97th. N.Y. Rep. page 586 
was an action brought to recover damages, for the alleged con- 


version of 200 shares of N. J. Cen. R. R. Stock. 
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The defendant set up, asa defence, his discharge in Bank- 


ruptcy., 


The plaintiff seems to have had dealings with the defendants 
as stock brokers, in the course of which they bought and sold 


stocks and gold for him, and he deposited money with them. 


On the tst of July, 1878, they bought on his order, and for his 
account, two hundred shares of stock of the N. |. Cen. R. R. Compa- 


ny at a cost of $7,800 


Qn the 23rd. of Aug. IS73, the defendants sold the stock with- 
out any authority from the plaintiff, for $6,525, and failed the same 


day. 


(he unauthorized sale of the stock was a conversion, but 
‘did not constitute such a fraud as is contemplated by the Bank- 


rupt .Act, ( Hennequin vs. Clews, 77 N. Y. 427: Palmer vs. Hus- 


In the case of Haves vs. Nash, 129, Mass. page, 62. 


[ie defendant as a constable of the City of Boston, attached 
the yvoods of the plaintiff, upon writ against a third party; when 
sued forthe tort the defendant setup in bar, his discharge in 


bankruptcy 


it Wals held to be ct vood defence to the del ndant, for his 
wrongful taking and conversion, even though it had the effect to 
exonerate the sureties on the defendarts official bond, from lia- 
bilitv, for his misfeasance. 


Lhe above is quite in conflict with the Vermont cases Sapra. 


| »the same effect are the cases ol 


Chipley vs. Frinson 18 Fla. 639. 
Pierce Vs Shippee CxO II. x # 
Che Courts of last resort in Virginia, lowa, New Hampshire 


Rhode Island. have decided in like manner 


We have not been able to examine all the reports of all the 


States 


| 
| 
| 
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The U. S. Cir. Cts. have generally concurred. 
In Grover & Baker vs. Clinton 8th. B. R. 312. 


The late Mr. Justice Davis sitting. 


The Court say, they “regard the decisions under the act of 


1841 as binding on the Court in construing the present act. 

This was in the Dist. of Wisconsin. 

Aliso-- Orn sely vs. Cobin et al, 15 Bb. R. 480. 

In Dist. of South Carolina, the defendant sold some goods for 
the plaintiff, and refused to pay him the proceeds. 

The late Chief Justice Waite making the decision says, “The 
debt was not contracted in a fiduciary capacity as is contemplat- 
ed by the act of Congress to be excepted from the operation of a 
discharge in bankruptcy. 


See also. to same effect, Wells vs. Lamfrev 16 B. R. 205 


[n re Shaifer et al i7 Bb. R. 116, District of New Jersey 
In re vs. Graff 17 B. R. 31g District of Penasyvivania, 
In re Roger etal 18 B. R. 252. 


In re Smith et al 18 B. R. 24 8S. District of New York 


SECOND. 


The Supreme Court of Vermont, erred in holding that 
the debt shown by the record was created by fraud within 
the meaning of Sec. 5,117 ofthe Revised Statutes, 


la discuss:az this case in 57th Vt. 1--291, the learned judge 
says: “ His daty was that of bailee wthout hire to keep it.” 

Wirat thea was the measure of his duty? 

Another Vermont case, Spooner vs. Mattoon goth Vt. 390 

Lhe action was assumpsit. VYhe plaintiff and defendant wer 
soldiers in camp, occupying tents ten rods apart. 

The plaintiff had considerable money, and fearing it might 
not be safe with him, had left it with the defendant without 
expectation of reward, tor two nights, and called for it in the 
morning. He again left it for safe keeping the third night. And 
the plaintiff not calling for it in the morning, and the defendant 
being desirous of relieving himselt of the care of it, started, before 
going upon duty, for the tent of the plaintiff with the intention of 
returning it tohim. For the purpose of not exposing it to view, 
having no pocket large enough to contain it, he placed it inside 


and between his vest and shirt. On his way, his attention was 
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diverted, or as he expressed it, he forgot himself, and the pocket 
book slipped out and was lost. 

The Court say: “Ina bailment of this nature is bound to 
exercise only slight diligence, the accommodation is to the bailor, 
and the entire advantage to him.” 

“We are unwilling to hold that it shows gross negligence as 
it is equally consistent with an honest effort on his part to return 
the plaintiff his money,” rendering judgment for the defendant. 

Sir William Jones defines duty in bailments as follows: 

Slight care required where the benefit is for the bailor. 

Ordinary care required where the benefit is for the bailor and 


batlec. 
(;reatest care required where the benetit is for the bailee 


co 


l'raud can be inferred in cases of gross xeglect only and not 


alwavs then 


Applying these well re-organized rules, how can fraud be im- 
puted to the plaintiff in..crror, when such can arise only from 


cross neglect and then ii exceptional instances only. 


The undertaking here called for the exercise of small care. 
In Hennequin vs. Clews (supra), we observe the bailment was for 
the benefit of the bailor and bailee and hence required more than 


slight care—-required ordinary care at least 


(here was a direct appropriation of the bonds to pay a par- 


ticular debt. 


Here a deposit of the money in his bank account, awaiting 


the “ call for it.” 


It 1s noticeable, that the Court does not attempt to distin- 
cuish that case, of Chapman vs. Forsyth, from the one at bar. 

But labored effort is made to show it is not like the devastavit 
case Neal vs. Clark (supra). It is not the general legal definition 
of the words “fraud” and “ fiduciary character that 1s to gov- 


ern their meaning in this connection 


It is not what they mean when weighed by themselves as 


; : , . lete) J ‘ 1ey mean in 
simple expressions, Lut it is to be determined what the; 


| 
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this section of the bankrupt law, looking to what precedes and 
follows and the intention of the Congress that made them. 

the learned judge, in this case, having premised that the 
relation of the plaintiff in error to the money was that “ of bailee 
without hire, to keep it” had followed out this fact to its neces- 


sary legal result, he would not in the concluding part of his 


opinion have stigmatized the conduct of plaintiff in error as bear- 


ing the same moral quality as the act of a clerk of a corporation 


who embezzles the corporation funds 
PHIRD 


The Supreme Court of Vermont, erred in affirming 
the decision of the County Court, over-ruling the motion 
of the plaintiff in error for a verdict. 


What we have said under the first and second assignments 


in error 1s equally applicable to this. 
POU RTH, 


The learned Supreme Court erred in affirming the 
ruling of the County Court excluding the evidence offered 
by the plaintiff in error, to prove his solvency and the 
circumstances of his failure, as showing good faith and 
honesty in his conduc#, 


In determining whethera transaction comes within the act, the 


intent of the party is all important. 


And herein the evidence offered—-that when he collected the 
money he had ample means, which a few days after was swept 
away by the Sad failure of Mitchell who owed him $20,- 
000, Was pertinent and should have been admitted. 

Record, Folio, 25, 

This evidence showing his solvency bore directly upon the 
understanding the parties to the transaction must have had, as 
to the care to be bestowed. 

All which is respectfully submitted. 

A. fF. C200. 
Kk. CURTIS SMITH, 


GUY C. NOBLE, 
Attys. 
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Statement of facts deemed by the defendant in error to be 


material in determining the questions shown by the record. 


On the 3d day of October 1877, the plaintiff in error received 
of the Central Vermont Railroad Company five hundred dollars 
for Hammond & Burt; and on the 12th day of October of the 
same year the further sum of five hundred dollars under instruc- 
tion (as the jury have found) to keep the money until Hammond 
& Burt called for it. He used this money in his own business. 
On the 6th day of November of the same year he was adjudged a 
bankrupt and subsequently compromised with his creditors under 
composition proceedings provided for bythe United States Stat- 
utes. Hammond & Burt did not consent to said composition and 
did not accept of any money tendered pursuant to said composi- 
tion proceedings. (See Transcript of Record pages 9 and 10.) 

[he testimony of the plaintiff in error tended to show that 
Hammond & Burt told him “to keep and use the money until they 
called for it.” (page 9.) 


[he testimony of the defendant in errortended to show that 
the instructions were “¢o keep the money until they called for it.” The 
Court told the jury if the instructions were such as the testimony 
of the defendait in error tended to show, he would be entitled to 
recover, and if the instructions were such as the testimony of the 
plaintiff in error tended to show, or if no instructions were given, 
then the defendant in error could not recover. (See pages loand 
11 of the Record. ) 

Under these instructions the jury returned a verdict for the de- 


fendant in error. (page Il.) 
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It was decided by this Court in the Case of Wilmot vs. Mudge 
et.al. 103. U. S. p, 217 that debts are not barred under the Bank- 
rupt Act of 1874 providing for proceedings for composition bi 
tween a bankrupt and his creditors that were not barred under the 


/ 


original Act of 186 


I] 


fhe conversion of Hammond & Burt's money created a debt 
that comes. within the exception provided for in Section 517 of 
the Revised Statutes. 


“No debt created by the fraud or embezzlement of the bank- 
rupt or by his defalcation as a public ofhcer, or while acting in 
any fiduciary character, shall be discharged by proceedings in 
bankruptcy.” 

The using of the money received from the railroad company 


by the plaintiff in error wasembezzling Hammond & Burt's money. 


The People vs. Hennesey, 15th, Wend. 147. 
Commonwealth vs. Foster, 107, Mass, 221. 
Hammond & burt entrusted the plaintiff in error with their 


money under instructions to Leep it until they called for it. He used 


it in his own business. This use of the money created a debt and 
created the cause of action in this case, There was no debt, no 
cause of action untilthe money was thus used. The use of the 


money was embezzlement. It was a direct, positive fraud, or fraud 
infact. It was an intentional act. Anact that placed the money 
beyond his control, beyond the reach of Hammond & Burt and 
wrongfully deprived them of their property the moment he soused 


the money, and was in no way dependent upon subsequent events 


«* 
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to create a cause of action or determine whether there was an in- 
tentional wrong, and _ is clearly distinguishable from the cases of 
constructive or implied fraud that have been considered by this 


Court. And the debt thus created was created by fraud. 


The Case of Strang et al vs. Bradner etal 114 U.S. p. 552. 
was an action to recover the amount paid by the plaintiff on cer- 
tain notes that they had been induced to execute and deliver to 
the defendants for their use by means of false and fraudulent re- 
presentations made by Strang, that certain other notes had not 
and could not be negotiated. To this action the defendants plead 
their discharge in bankruptcy. His Honor, Justice Harlan, in de- 
livering the opinion of the Court says “If Strangs conduct does 
not constitute positive fraud or fraud in fact, involving intentien- 
al wrong, it is difhcult to conceive what circumstances would have 
amounted to fraud of that character.” \Miay we not well say, if 
the conduct of the plaintiff in error in respect to this money does 
not constitute positive fraud or fraud in fact, involving intentional 
wrong, itis difficult to conceive what circumstances would have 


amounted to fraud of that character. 


In the case of Strang et al vs. Bradner et al the plaintiffs were 
indirectly deprived of their property. In the case under consid- 
ation Hammond and Burt were directly deprived of their proper- 
tv, by a direct intentional act. Can it be said, that the act of the 
plaintiff in error in using Hammond & Burt's money in his own 
business without leave, zs vot a positive fraud, and obtaining a note 


from them by false and fraudulent representations, negotiating 


the same for money, using the money in his own business would 
be positive fraud ? In effect the plaintiff in error in the first case 
uses Hammond & Burt’s money without leave; inthe latter case 
he uses their money with their leave obtained by false and fraudu- 
lent representations. It may require more boldness to obtain 
money by the former method than by the latter. _But is the de- 


cree of moral turpitude any less ? 
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The statement in the bill of exceptions that there was no evi- 
dence tending to show actual fraud or any fraudulent intent in 
the plaintiff in error, in mingling the money with his own and us- 
ing it, cannot change the effect of the evidence detailed in the ex- 
ceptions or the facts found by thejury. The conversion of the 
money was a fraud. It was embezzling Hammond & Burt’s mon- 
ey, and required no other evidence of fraud, or of intent. Theact . 
was a fraud and required no evidence to qualify or explain it, and 
this statement isonly the opinion of one judge, who tried the case 
in the County Court, of the character of the transaction and his 
opinion is overruled by the decision of the Supreme Court. 

The evidence tended to show that Hammond called on the 
plaintiff in error for the money before his failure, and that he at- 
tempted to deceive Hammond in respect tothe amount of money 


he had collected. The plaintiff in error cannot complain because 


the court made the right of recovery depend upon whether he 


was instructed to keep the money until Hammond & Burt called 


forit. The case might have been put upon much broader grounds 


without injustice to him. 


IV. 


The exclusion of the testimony, offered to show that one 


Mitchell failed and its effect upon the business of the plaintiff in 


error, presents no Federal question. 


Mackey vs. Dillon 4 How. 421. 


But if this question is to be considered, disconnected from 


the other questions shown by the record, then we say the evidence 


was properly excluded. Hammond & Burt had a cause of action 


DE 
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against the plaintiff in error the moment he used their money in 
his own business. There was no debt until he thus used the mon- 
ey ; the fraudulent use of the money created the debt. The debt 
was a debt created by fravdthe moment the money was thus used 
or it was never a debt created by frawd and the subsequent failure 


‘ = ae 1] . . " » an ol _ passcea i ~~ %. - hoc ge hncaeens oe 
ot Mitchell could not effect the cause of actionor the characte 


V. 


The motion of the plaintiff in error for a verdict was proper- 
ly overruled, and there was no errorinthe charge. The court 
gave the plaintiffin error the full benefit of all presumptions by 
instructing the jury that if Hammond & Burt gave the plaintiff in 
error the instructions his testimony tended to show were given, or 
if they gave noinstructions, then their verdict must be for the 
plaintiff in error. There was no error in the refusal of the court 
to instruct the jury that the order was evidence tending toshow 
that the plaintiff in error had aright to use the money. — Both 
parties claimed there were positive instructions given as to the 
use of this money. The plaintiff in error having admitted that 
positive instructions were given, the order had no tendency to 


show what the instructions were. 


It is insisted by the defendant in error that however erroneous 
may have been the instructions of the court to the jury in regard 
to the weight of evidence, or however erroneous the rulings of the 
court may have been in admitting or rejecting evidence, such er- 
rors cannot be reviewed here. The only question is whether the 
State court, from what did appearin the trial of this cause as 


shown by the record, should have rendered a judgment in favor of 


the plaintiff in error. 
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Copy of the opinion of the Supreme Court in this case as _ is 


reported in the 57 Vt. p. 108. 
The opinion of the court was delivered by 


Ross. J. The plaintiffs testified that they told the defendant, 
upon the occasion when they gave him the order on the railroad 
company, “to keep the money until they called for it.” The de- 
fendant testified that they told him “to keep and use the money 
until they called for it." The jury found that the plaintiffs were 
right in regard to the instruction given by them to the defendant 
on that occasion. In view of these claims and the verdict, it must 
be held as settled by the verdict that, under the instructions, the 
defendant had no right to use the money; but that he was to keep 
the identical money received from the railroad company on the or- 
der of the plaintiffs; that he was to hold the money collected as 
the property of the plaintiffs. Instead of obeying the instructions, 
he used the money, by mingling it with his own, and depositing it 
in his own name, and to his credit inthe bank. He thereby con- 
verted the plaintiff's property to his own use. By the conversion, 
and the unexpected revulsion in his business, the money was lost 
to the plaintiffs. Thecontention is, whether the indebtedness thus 
created was discharged by the defendant's composition in bank- 
ruptcy. The composition in this respect was just as effectual, and 
no more so, than a regular discharge in bankruptcy would have 
been. 

Scott vs. Olmstead, 52 Vt. 211. 


It is enacted- by Sec. 5117 R.S.U. S.; “No debt created by 
fraud or embezzlement of the bankrupt, or by his defalcation as a 
public officer, or while acting in any fiduciary character, shall be 
discharged by proceedings in bankruptcy.’ To avoidthe effect 
of the composition proceedings, it is incumbent upon the plaintiffs 
to show that the debt which they are seeking to enforce was _ cre- 
ated in one of the ways named in the above quoted section. It is 
not contended that it was created by embezzlement or by the de- 
fendant’s defalcation as a public officer. The construction placed 
upon the last clause of this section, “or while acting in any fiducia- 
ry character,” by the United States Supreme Court, in Hennequin 
v. Clews, 111 U.S. 676, is that this clause relates back to the pre- 
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ceding clause, and includes only debts created by defalcation 
while acting in a fiduciary character; in other words, that there 
must be a trust relation established independent of the transac- 
tion out of which theindebtedness arose. Being an United States 
statute, the construction placed upon it by the United States Su- 
preme Court is binding upon this court. The learned judge who 
delivered the opinion admitted that the construction was_ contra- 
ry to a majority of the decisions Of other courts in regard to this 
clause of the section, as well as to the decisions of the English 
court in regard toa similar provision in the English Bankrupt Act. 
But the decision finds support from the United States Supreme 
Court in regard to a similar provision in the Bankrupt Act of 1841. 
Chapman v. Forsyth, 2 How. 202. The County Court, in its 
charge to the jury, placed the case on the ground that it came 
within the fiduciary clausé of the above quoted section. Although 
this was technical error, it was harmless, if the verdict of the jury 
brings it within the first, or fraud, clause of the section. On the 
verdict, it is within this clause under the decisions of this court in 
Fohnson v. Worden, 47 Vt. 457, and Darling v. Woodward, 54 Vt., 101. 


In each of these cases the defendent had converted to his own 
use, without the consent of the plaintiff, property which was in 
his possession, but which he held under the contract between him 
and the plaintiff, as a collateral security for a debt which he owed 
the plaintiff. In Fohuson v. Worden, the property, thus held and 
converted, was a yoke of oxen conditionally sold by the plain- 
tiff to the defendant; and, in Darling v. Woodward, the property 
was twenty-nine sheep, of which the defendant had given the 


plaintiff a bill of sale as collateral security for signing a bank note. 


Before the note was paid, the defendant, who had always re- 
tained possession of the sheep, sold them. The court held that 
the debts, thus created, were debts created by fraud, aud not dis- 
charged by the respective discharges of the defendants in bank- 
ruptcy. From the circumstances attending the transactions in 
both cases, it may be well inferred that the defendants intended 
no wrong to the plaintiffs by such sales, further than what arises 
from the sales, but supposed they should be able to meet the in- 


debtedness for the payment of which the property was pledged, 
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when it became due. But each was guilty of converting or using 


property which, as between him and the plaintiff, he had no right 
to use in that way and such use operated to deprive the plaintiff 
of his right thereto. _No debt, in regardto such sheep or oxen, 


existed between the respective parties to the suits until such sale 


and conversion of the property by the defendant. The debts 
thereby created were held to have been created by active fraud. 
In the case at bar, the money collected was the money of the 
plaintiffs. The defendant, underthe instruction found to have 
been given: by the plaintiffs by the verdict of the jury, had no 
moral nor legal rig 


that of a Bailee withort hire to keep it. While he dis- 


ht to use the money. His duty was 


charged this duty he was not the debtor of the plain- 


i 


tiffs in respect to the money. He only became their 
debtor when he wrongfully used the money. By using it, al- 
though he then intended to repay it to the plaintiffs, and felt that 
he was fully able to do so, he wrongfully deprived the plaintiffs 
of their property, and subjected them, by his voluntary, intention- 
al act, to the liability of losing the same. He substituted his in- 
dividual ability to respond in damages for property which _ be- 
longed to the plaintiffs. Standingin the same relation to the 
money which the defendants in Fohusor v. Wordexr and Darling v. 
Woodward, supra, did to the oxen and sheep, he, like them, wrong- 
fully and intentionally used the property intrusted to him to the 
] 


detriment and loss of the plaintiffs. In principle, the case at 


bar cannot be distinguished from the cases just cited. The de- 
cisions in those cases contro! the decisions inthis case. It is con- 
tended that inasmuch as the exceptions state “there wasno evi- 
dence tending to show any actual fraud orany fraudulent intent 
in the defendant's mingling the money with his own and using it, 
that no actual fraud can be found in the transaction. But this 
statement follows the statement that the defendant, on collecting 
the money, immediately mingled it with his own and _ used it. 
This of itself, as we have seen, was a wrongful and fraudulent act, 
which changed the relation of the defendant to the money from 


that of a bailee to that of a debtor. On the verdict, the debt thus 


created was not different in moral quality from that created bya 
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clerk who, without consent or authority, uses his employer’s mon- 
ey, or of a treasurer of a corporation who, in like manner, uses the 
money of the corporation,—each, at the time, intending and hon- 
estly supposing they were, and should be, able shortly to return 
the same, but who by losses, perhaps arising in the use of the 
money, find themselves bankrupts, and so defaulters. Onthis con- 
struction of the exceptions it is not contended that the 
case of Neal v. Clark 96 U. S. 704, in which it is held 
that the fraud, to avoid the effect of the discharge 
in bankruptcy, must be actual fraud, in distinction from 
constructive fraud, is in conflict with the decisions of this court on 
that subject. The facts in Neal v Clark show a clear case of con- 
structive, or implied fraud, involving no imputation of bad taith, 
moral turpitude, or intentional.-wrong. In thecase at bar, there 
was bad faith, a betrayal by the defendant of the trust the plaintiffs 
had reposed in him, and an intentional act that was legally wrong. 
The debt thus created was not discharged by the defendant’s 
composition with hiscreditors under the provisions of the Bank- 
rupt Act of 1867. 

The court properly excluded the offered evidence. The scope 
of that testimony wasto show that, at that time the defendant 
committed the wrong and thereby created the debt, he honestly 
supposed that he was amply able financially to repair the wrong, 
but unexpectedly found that he could not do so. It did not tend 
to change in law, the character of the act out of which the debt 
arose. 

The result is no error working injury is found in the trial and 
judgment of the County Court, and that judgment is affirmed. 
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clerk who, without consent or authority, uses his employer's mon- 
ey, or of a treasurer of a corporation who, in like manner, uses the 
money of the corporation,—each, at the time, intending and hon- 
estly supposing they were, and should be, able shortly to return 
the same, but who by losses, perhaps arising in the use of the 
money, find themselves bankrupts, and so defaulters. Onthis con- 
struction of the exceptions it is not contended that the 
case of Neal v. Clark 96 U. S. 704, in which it is held 
that the fraud, to avoid the - effect of the discharge 
in bankruptcy, must be actual fraud, in distinction from 
constructive fraud, is in conflict with the decisions of this court on 
that subject. The facts in Veal v Clark show a clear case of con- 
structive, or implied fraud, involving no imputation of bad faith, 
moral turpitude, or intentional.wrong. In thecase at bar, there 
was bad faith, a betrayal by the defendant of the trust the plaintiffs 
had reposed in him, and an intentional act that was legally wrong. 
The debt thus created was not discharged by the defendant's 
composition with hiscreditors under the provisions of the Bank- 
rupt Act of 1867. 

The court properly excluded the offered evidence. The scope 
of that testimony wasto show that, at that time the defendant 
committed the wrong and thereby created the debt, he honestly 
supposed that he was amply able financially to repair the wrong, 
but unexpectedly found that he could not do so. It did not tend 
to change in law, the character of the act out of which the debt 
arose. 

The result is no error working injury is found in the trial and 
judgment of the County Court, and that judgment is affirmed. 
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1 In the Cireuit Court of the United States for the Eastern 
District of Virginia. In Equity. 


Ropert H. ANDeERsoN, Complainant, 
a's. » No. 341. 
Henry T. Minter and WiLiiAM MitcHe tt, Defendants. 


Ricumonp, VA., June 12th, 1885. 


Be it remembered that heretofore, to wit, on the 28th day of July, 
A. D. 1883, came the complainant in the above-entitled cause and 
filed in the clerk’s office of the circuit court of the United States for 
the eastern district of Virginia his bill of complaint against the de- 
fendants; which bill, with the exhibit therewith, is as follows: 


Bill of ¢ omplaint. 


United States Circuit Court in and for the Eastern District of 
Virginia. In Equity. 


Ropert H. ANDERSON 
vs. 


Henry T. Mitcter-& Wa. MITcHeELt. 


To the honorable the judge of the United States circuit court in and 
for the eastern district of Virginia: 
2 Robert H. Anderson, of the city of Richmond, in the county 
of Henrico and State of Virginia,and a citizen of Richmond, 
Virginia, brings this bill of complaint against Henry T. Miller and 
William Mitchell, both of the city of Richmond, in the county of 
Henrico and State of Virginia, and citizens of the said State of Vir- 
ginia, constituting the firm of Henry T. Miller & Co., doing business 
at Richmond, in the county, State, and district aforesaid. 

And thereupon your orator complains and says that heretofore 
and before the 10 day of October, 1882, that your orator, R. H. An- 
dersou, being a citizen of the United States, residing in the city of 
Richmond and county and State aforesaid, was the true, original, 
and first inventor of new and useful improvement in drawers, «c., 
not known and used by others before, and not having been in pub- 
Jic use or on sale for more than two years prior to his application 
for a patent twerefor, and in fact not having been in use or on 
sale at or for any time prior to his application for said patents; 
and your orator shows unto your honors that,so being the inventor 
of said improvements, he made application to the proper depart- 

inent of the Government of the United States for letters 
3 patent in accordance with the then existing acts of Congress 
and duly complied in all respects with the conditions and 
requirements of said acts, and that on the 10th day of October, 
1882, letters patent of the United States, numbered 265,733, signed, 
sealed, and executed in due form of law, for the said improvements 
or discovery were issued to the said R. H. Anderson, your orator, 
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] In the Cireuit Court of the United States for the Eastern 
District of Virginia. In Equity. 


Rosert H. ANDERSON, Complainant, 
a's. , No. 341. 
Henry T. Minver and Witii1am Mircuett, Defendants. } 


RicHMOND, VA., June 12th, 1885. 


Be it remembered that heretofore, to wit, on the 25th day of July, 
A. D. 1883, came the complainant in the above-entitled cause and 
filed in the clerk’s office of the circuit court of the United States for 
the eastern district of Virginia his bill of complaint against the de- 
fendants; which bill, with the exhibit therewith, is as follows: 


Bill of Complaint. 


United States Cireuit Court in and for the Eastern District of 
Virginia. In Equity. 


Ropert H. ANDERSON 
Us. 
Henry T. Mitter-& Wa. MITCHELL. 


To the honorable the judge of the United States circuit court in and 
for the eastern district of Virginia: 
y Robert H. Anderson, of the city of Richmond, in the county 
of Henrico and State of Virginia, and a citizen of Richmond, 
Virginia, brings this bill of complaint against Henry T. Miller and 
William Mitchell, both of the city of Richmond, in the county of 
Henrico and State of Virginia, and citizens of the said State of Vir- 
ginia, constituting the firm of Henry T. Miller & Co., doing business 
at Richmond, in the county, State, and district aforesaid. 

And thereupon your orator complains and says that heretofore 
and before the 10 day of October, LSS2, that your orator, ht. H. An- 
derson, being a citizen of the United States, residing in the city of 
Richmond and county and State aforesaid, was the true, original, 
and first inventor of new and useful improvement in drawers, «c., 
not known and used by others before, and not having been in pub- 
lic use or on sale for more than two yeurs prior to his application 
for a patent therefor, and in fact not having been in use or on 
sale at or for any time prior to his application for said patents; 
and your orator shows unto your honors that,so being the inventor 
of said improvements, he made application to the proper depart- 

inent of the Government of the United States for letters 
o patent in accordance with the then existing acts of Congress 

and duly complied in all respects with the conditions and 
requirements of said acts, and that on the 10th day of October, 
1882, letters patent of the United States, numbered 265,733, signed, 
sealed, and executed in due form of law, for the said improvements 
or discovery were issued to the said R. H. Anderson, your orator, 
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whereby there was secured to him, his heirs, executors, adminis- 
trators, and assigns, for the term of seventeen years from the 10th 
day of October, 1882, the full and exclusive right of making, using, 
and vending this invention or discovery throughout the United 
States and the territories thereof, as by reference to said letters 
patent or a certified copy thereof, hereunto annexed, to which for 
greater certainty your orator craves leave to refer, will more fully 
appear. 

And your orator further shows unto your honors that he has ex- 
tensively applied the said improvements to practical use and has 
had long and unquestionable possession of the same, and that but 
for the infringement complained of he would be in full and exclu- 

sive enjoyment of the rights and interests acquired by him 
| as aforesaid under the letters patent hereinbefore mentioned, 

and that the exclusive rights and interests granted in said 
letters patent are of great value to your orator, and that your orator 
is entitled to all profits. and damages occasioned by the infringe- 
ment of said letters patent by the manufacture, sale, or use of drawers 
in violation of said letters patent, and is by law entitled to sue for 
and receive the same to his own use. 

And your orator further sheweth unto your honors that the de- 
fendants herein, well knowing all the facts hereinbefore set forth, 
as he is informed and believes, are now using said patented Im- 
provements, or improvements in some parts thereof substantially 
the same in construction and operation as in the letters patent men- 
tioned, the exclusive right and privilege to make, use, and vend 
which, throughout the United States and territories thereof, are 
thus by law vested in your orator. 

And so it is, may it please your honors, that the said defendants, 
as vour orator is informed and believes, without the license of your 
orator, against his will, and in violation of his rights, have made, 

used, and vended, and intend still to continue to make, use, 
oD and vend, the said improvements, or improvements in some 

parts thereof substantially the same in construction and 
operation, within the eastern district of Virginia, all of which is 
in violation of said letters patent; and that bv the use of said pat- 
ented improvements, « etc., as aforesaid, the defendants have made, 
used, and vended large quantities of drawers, and your orator be- 
lieves and avers that the defendants herein have derived and re- 
ceived and are still deriving and receiving from the making, using, 
and vending of drawers described and claimed in the letters patent 
aforesaid, or substantially similar thereto in construction and oper- 
ation, great gains and profits, but your orator is ignorant of the 
amount thereof and prays that the defendants may be required to 
make disclosures of all such gains and profits. 

And your orator further avers that the defendants continue to 
make, use, and vend said improvements, & ete., in drawers patented 
as aforesaid, and refuse, though warned and requested so to do, to 
desist from such making, using, and vending, and to pay to your 
orator such gains and profits; by means whereof the defend- 
ants have injured and are still greatly injuring your orator, and 
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6 have deprived and are still depriving your orator of and 


have prevented and are still preventing your orator from re- 
ceiving the gains and profits from the use of the exclusive right to 
make, use, and vend the inventions and improvements claimed in 
said letters patent, which your orator otherwise and but for such 
wrongful acts of the suid defendants would have obtained and re- 
ceived. 

To the end, therefore, that the defendants nay, if they can, show 
reason why your orator should not have the relief hereby prayed, 
and that they may make full disclosure and discovery of all the 
matters aforesaid, and according to the best and utmost of their sev- 
eral and respective knowledge and remembrance, information, and 
belief, full, true, and perfect answers make to the several allegations 
of this bill, and especially to such of the several interrogatories 
hereinafter numbered and set forth as bv the note hereunder writ- 
ten they are respectively required to answer—that is to say— 

1. Whether they are not citizens of the United States, residents 
of Richmond, in the State of Virginia, and engaged in the business 
of the manufacture and vending of drawers for the clothing trade 
in the city of Richmond and in the district and State afore- 

said. 
7 2. Whether they have not made, used, and vended or have 

not been making, using, and: vending and are not still mak- 
ing, using, and vending in said business drawers or like garments 
having a reinforced seat by means of a single piece of materia! ex- 
tending from a point where the back seam terminates to the opposite 
sides of the front facings, substantially as described in said letters 
patent No. 260,733 

3. Whether thev have not made, used, and vended and have not 
been making, using, and vending and are not still making, using, 
and vending in said business drawers or like garments having a 
combination of the reinforeing seat piece with the front facing and 
waist-band facing, substantially as is described in said letters patent 
No. 265,733. 

!. Whether they have not made, used, and vended or have not 
been making, using, and vending and are not still making, using, 
and vending in said business drawers or other analogous garments 
having a reinforced seat on the inside and a reinforced front on the 
outside, the first ranning to the seam and the latter running from 
front to rear, overlapping the said reinforced seat on the inside and 

connected therewith by stitching, thereby having the rein- 
S forcement of the seat, & ete., as described in letters patent 
No. 265,733, Fig. 1, from B*t through B? to B* B®. 

5. Whether they have not made, used, and vended or have not 
been making, using, and vending and are not still making, using, 
and vending in said business drawers or other like garments having 
the principles of reinforcement of the seat, & ete., or any part thereof 
as described in letters patent No. 265,735 or devices in combination, 
effect, and result substantially similar thereto; and, if not, how the 
same differs therefrom. 

6. Whether they have not made large gains and profits from the 
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use of such patented drawers or improvements on drawers some parts 
of which are substantially the same in construction and operation 
as those described in letters patent No. 265,733; and, if so, to what 
amount. 

And now your orator further prays that the defendants may be 
compelled to account for and pay over the income thus unlawfully 
derived from the violation of the rights of your orator as above and 
restrained from any further violation of said rights; that your honors 
may grant a writ of injunction restraining the defendants from any 

further manufacture, sale, use, or vending in any manner of 
v said patented improvements or any part thereof in violation 

of the rights of your orator as aforesaid, and that the improve- 
ments now in the possession or use of the said defendants may be 
destroyed or delivered up to your orator for that purpose; and also 
that your honors, upon the rendering of the decree for the perpetual 
injunction as above prayed for, may proceed to assess or cause to be 
assessed under your direction, in addition to the gains and profits to 
be accounted for by the defendants aforesaid, the damages your 
orator has sustained by reason of such infringement, and that your 
honors may increase the actual damages so assessed to a sum equal 
to three times the amount of such assessment under the circum- 
stances of the wilful and unjust infringement by said defendants as 
herein set forth; and your orator prays also for a provisional or 
preliminary Injunction, and that the said Henry T. Miller and Wim. 
Mitchell may be made parties defendant to this bill of complaint 
and be required to answer the same; and vour orator does not re- 
quire, but expressly waives, affidavit to said answer, and for such 
other relief as the equity of the case may require and to your honors 

may seem meet. 
10 May it please your honors to grant unto your orator not 

only a writ of injunction conformable to the prayer of this 
bill, but also writs of subpcena of the United States of America, 
directed to the said Henry T. Miller and Wm. Mitchell, command- 
ing them to appear and answer unto this bill of complaint, and to 
abide and perform such order and decree in the premises as to your 
honors shall seem meet and be required by the principles of equity 
and good conscience. 

McGUIRE & ELLETT, 


Solicitors and Counsel for R. H. Anderson. 


Unirep STates OF AMERICA, a 
Eastern District of Virginia, f°’ 

tobert Hunter Anderson, being duly sworn, deposeth and saith 
that he is the complainant in the foregoing bill named, and he has 
read the same and knows the contents thereof: that the said bill is 
true of his own knowledge, except as to those matters which are 
therein stated to be on his information and belief, and as to those 
he believes it to be true. 

Sworn to before me this 25d day of July, 1883. 

TAZEWELL ELLETT, 
Notary Public for the ¢ uty of Richmond, in the State of Virginia. 
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1] The defendants are required to answer interrogatories in 
the foregoing bill of complaint, numbered, respectively, I, 2, 
3, 4,5 0, & 6, 
The following are the letters patent filed with and referred to in 
the foregoing bill: 


re * 
Oo, 260, ». 


The United States of America to all to whom these presents shall 

Come: 

Whereas Robert H. Anderson, of Richmond, Virginia, has pre- 
sented to the Commissioner of Patents a petition praying for the 
grant of letters patent for an alleged new and useful improvement 
in drawers, a description of which invention is contained in the 
specification, of which a copy is hereunto atinexed and made a part 
hereof, and has complied with the various requirements of law in 
such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law 

Now, therefore, these letters patent are to grant unto the said 
Robert HH. Anderson, his heirs or assigns, for the term of seventeen 
years from the tenth day of October, one thousand eight hundred 

and eighty-two, the exclusive right to make, use, and vend 
12 the said invention throughout the United States and the ter- 
ritories thereof. 

In testimony whereof I have hereunto set my hand and caused the 
seal of the Patent Office to be affixed, at the city of Washington, this 
tenth day of October, in the vear of our Lord one thousand eight 
hundred and eighty-two, and of the Independence of the United 
States of America the one hundred and seventh. 

[Seal Patent Office United States of America. ] 
M. D. JOSLYN, 
Acting secre lary of the Interior. 
Countersigned : 
kK. M. MARBLE, 


Commissioner of Patents. 


( Here follows diagram marked p. 15 
14 UniTep States PATENT OFFICE. 
Robert H. ANperson, of Richmond, Virginia. 
Drawers. 
Specification forming part of Letters Patent No. 265,735, dated Oc- 
tober 10, 1882; application filed June 24, 1882. (No model.) 
To all whom it may concern: 


Be it known that I, Robert Hunter Anderson, a citizen of the 
United States, residing at Richmond, in the county of Henrico and 
State of Virginia, have invented certain new and useful improve- 
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ments in the manufacture of drawers or analogous garments; and 
I do hereby declare the following to be a full, clear, and exact de- 
scription of the invention, such as will enable others skilled in the 
art to which it appertains to make and use the same, reference being 
had to the accompanying drawings and to letters or figures of refer- 
ence marked thereon, which form a part of this specification. 


My invention relates to improvements in the manufacture of 


drawers or analogous garments; and it consists, first, in the method 
of re-enforcing the seat by means of a single piece of material ex- 
tending from a point where the back seam terminates to the oppo- 
site sides of the front facings; second, in the combination 
15 of the re-enforcing seat piece with the front facing and waist- 
band or waistband facing, as hereinafter more fully described, 
apd as shown in the accompanying drawings, in which— 

igure 1 shows the pattern of the re-enforeing piece for the seat, 
and Fig. 5 shows a modified construction thereof. Fig. 2 shows in 
perspective the waistband facing and the front facing. Fig. 5 shows 
so inuch of a pair of drawers as will be necessary to illustrate my 
invention, the same being shown by a front view; and Fig. 4 Is a 
back view thereof. , 

Like letters of reference are employed to indicate like parts 
wherever such may occur in the above figures of drawings. 

A represents the waistband or waistband facing, that extends from 
opposite sides of the opening a in the back of the drawers to the 
from opening a’, extending down along said opening to a point 
some distance above the fork f of the drawers. The waistband and 
a portion of the front facing, as will be seen by Figs. 2, 3, and 4, Is 
made of two pieces, though 1t may be made of more than two pieces, 
and its terminals a? are jointed to the re-enforcing piece B of the seat. 


This re-enforcing piece B is made of one piece of material and of 


the shape shown in Fig. 1, the narrow square edge 6 being 
16 sewed across the back seam immediately below or at the 
point where the back opening or slit in the waistband ter- 
minates, thus preventing the tearing of this opening along the back 
seam, which so frequently occurs where no provisions are made to 
avoid it. The body b' of the re-enforcing piece B is gradually 
enlarged froin the straight narrow portion 6 to a point, b', so as to 
practically cover the seat of the garment. From the point 0! the 
re-enforcing piece B again contracts and forms the neck 6*, that ex- 
tends over the fork of the garment, said narrow portion }® terminat- 
ing in two tongues, 0° b°, that extend upward along the opposite 
edges of the front opening, and form a portion of the front fac Ing, 
the said tongues 6° being sewed to the extremities a? of the front 
facing. By means of this peculiar construction of re-enforcing piece 
B, I not only materially strengthen the seat of the garment bv a 
double thickness of materi: al, but also the fork the reof, and provide 
a convenient means to prevent the tearing out of the front and back 
openings, a! a, as will be readily understood. 
Of course it will be understood that I do not limit myself to the 


application of this re-enforcing piece to drawers or to the outside of 


the seat of drawers or to making the said re-enforcing piece 


ied 
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17 of one piece of material, as it is evident that it (the re-enfore- 
ing piece) may be applied to overalls or pantaloons, and that 
it may be applied to inside of the seat as well as the outside; and, 
lastly, that said re-enforcing piece, tosave material, may be made in 
sections sewed together. 
| have above described a re-enforeing piece for the seat of gar- 
ments such as setforth,*constructed in such manner as will result in 
the greatest economy of the goods used. When, however, this 
economy is no object, | prefer to construct the said plece as shown 
~- in Fig. 5, and, as will be seen, the tongues J” 6° are here extended 
and cut to form the front portion of the waistband, the whole of the 
pattern being cut from a single piece of goods, which will impart to 
the garment a much handsomer appearance, as there is ho seam 
across the facings along the front opening. 
Having now described my invention, what I claim is— 
|. A re-enforcing piece, B, for garments such as deseribed, con- 
sisting of a seat part having the contracted portion or neck 6 and 
the two diverging tongues b°,and adapted to be applied as described. 
2 & re-enforeing piece constructed to re-enforce the seat of a pair 
_ of drawers or other like garment and constitute the facing of 
1s the front opening and a portion of the waistband, substan- 
tially as and for the purpose specified. 
3. The combination, with a pair of drawers or other like garment, 
of the re-enforcing piece Bb, constructed and having the configura- 
tion described and shown, and applied to each garment, substantially 


vie as specified. 
In testimony whereof I affix my signature in presence of two 
witnesses. 
ROBERT HUNTER ANDERSON, 
Witnesses : 
JOS. B. DAVIS. 
RO. N. HENRY. 
And on the same day, to wit, at a circuit court of the United States 
for the eastern district of Virginia, held at Norfolk, in said district, 
on the 28th day of July, A. D. 1885. 
Ropert H. ANDERSON 
vs. >In Equity. 
Henry T. Mitter and Witiiam MircHe ct. J 
The bill and exhibits in this cause having been this day presented 
~~ and read, it is ordered that the same be set for hearing on the 


lv 2d day of August, 1883, at Richmond, upon the motion of the 

said plaintiff for a preliminary injunction, provided that a 
copy of the said bill and of this order be served upon thesaid de- 
fendauts on or before the 30th day of July, 1885. 


RO. W. HUGHES, Judge. 


And on another day, to wit, on the 50th day of July, A. D. 18853, 
a chancery subpcena issued from the clerk’s office of the said circuit 
court of the United States for the eastern district of Virginia. 


«> 
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Said subpcena, together with the marshal’s return thereon, is as 
follows, to wit: 


20 Chancery Subpona. 


UnITED STATES OF AMERICA, beac 
Eastern District of Virginia, | ~ ° 


The President of the United States of America to Henry T. Miller 
and William Mitchell, constituting the firm of Henry T. Miller & 
Co., doing business at Richmond, in the State of Virginia, Greeting: 
We command you and every one of you that you appear before 

our judges of our circuit court of the United States of America for 

the eastern district of Virginia, at the court-room, in the custom- 
house, in the city of Richmond, in said district, on the first Monday 
in the month of September next, to answer the bill of complaint of 

Robert H. Anderson, of Richmond, in the State of Virginia, this day 

filed in the clerk’s office of said court, in said city of Richmond, then 

and there to receive and abide by such judgment and decree as shall 
then or thereafter be made, upon pain of judgment being pro- 
nounced against you by default. 
To the marshal of the eastern district of Virginia to execute. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 

Court of the United States of America, at Richmond aforesaid, this 

80th day of July, in the year of our Lord one thousand eight hun- 

dred and eighty-three, and of our Independence the 108th. 
[Seal United States Circuit Court, Eastern District of Virginia. | 
A ST, Clerk. 


MEMoRANDUM.—The above-named defendants are hereby notified 
that unless they enter their appearance in the clerk’s office. of said 
court, at Richmond aforesaid, on or before the day to which the 
above writ is returnable the complaint will be taken against them 
as confessed and a decree entered accordingly. 


M. F. PLEASANTS, Clerk 


21 [Endorsed:] No. —. Circuit court of the United States, east- 

ern district of Virginia. —— - US. . Chancery 
subpcena. Returnable , A. D. 188-. , clerk. Filed 
, A. D. 188-. , clerk. ,comp’t’s sol. 


U.S. MARSHAL’s OFFICE, 
RicHMonND, VA., , 188-. 
I hereby depute as special deputy to execute this writ 
and make return in due form. 


’ 
U. S. Marshal. 


Executed this 50th day of July, 1883, by delivering to Henry T. 
Miller and Wm. Mitchell, the within-named defendants, in person 
a true copy of this writ, and also to H. T. Miller a copy of bill & 
order. 

THOS. E. BALLARD, 
Special Deputy Marshal. 
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22 And on another day, to wit, on the 2nd day of August, 

1883, came the defendants in this cause, by counsel, and filed 
in the clerk’s office of said court their answer to the complainant's 
bill of complaint, which is as follows, viz : 


Answer. 
In the Cireuit Court of the United States for the Eastern District of 
Virginia. In Equity. 


Ropert H. ANDERSON 
is 


Henry T. Mitter & WitiiaAmM MitrcHecty, Partners under the Name 
of H. T. Miller & Co. 


The answer of Henry T. Miller and William Mitchell, partners trad- 
ing under the name of H. T. Miller & Co., to the bill in equity 
exhibited against them by R. H. Anderson. 

These respondents, without waiving the demurrer, answer this 
bill as follows: 
They deny, traverse, and put in issue every allegation of the bill 
as fullv as if the same were set forth and denied in detail. 
further answering, they say ‘it is not true that said Anderson was 
the true, original, and first inventor of the improvement in drawers 
for which he got the patent in the bill mentioned. It is not 

20 true that the Improvement had not been in publie use or on 

sale more than two years prior to his apy lication. Respond- 

ents aver, on the contrary, drawers reinforced as described in his 

letters patent had been made and in public use and on sale by sun- 
dry and divers persons for many years prior to his application. 

Respondents deny that they are using or ever liave used the com- 

plainant’s patent or any part thereof, identically or substantially. 

These respondents say that Henry T. Miller and Henry T. Miller & 

Co. have been manufacturing one particular kind, and only one par- 

ticular kind, of reinforced drawers for more than five years hitherto 

continuously, a specimen of which drawers manufactured by them 
is herewith filed as Exhibit “A,” and prayed to be taken as part 
hereof, and they solemnly aver that these are the only kind of rein- 
forced drawers that have been manufactured by them or either of 
them during the last five years. 

They also file, as Exhibit “ B,” a pair of drawers of the manu- 
facture of the complainant. 

They also file, as Exhibit “C,” a pair of drawers manufactured by 

Levis under patent of March 4th, 1879. 

They also file the affidavits of their two cutters, F. J. Dean and 

Joseph M. Cox, all of which they pray to be taken as part of this 

bill. 

24 Respondents further answer and say, in the first place, that 

they utterly deny and repudiate the allegation of the bill 
that the drawers manufactured by them interfere with or infringe 
upon the patent rights of the plaintiff in any way, and in the 
) o-~ 


Pe T) 8 
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second place that even if the drawers manufactured by them are 
either identically or substantially the same as those manufactured 
by the complainant, he is entitled to no relief whatever against 
them, because these respondents are prepared to prove that Henry 
T. Miller & Co. and Henry T. Miller have hitherto continuously 
for over five years manufactured the identical reinforced drawers 
filed as Exhibit “A,” and that for over four years prior to the ap- 
plication for the said patent they used and sold reinforced drawers 
of the pattern and design of those now filed as Exhibit “A” and 
none others. 

In answer to the complainant’s interrogatories they say : 

1. To the first interrogatory they answer: Yes. 
2. To the second interrogatory they answer: No. 

3. To the third interrogatory they answer: No. 

4. To the fourth interrogatory they answer: No. 

5. To the fifth interrogatory they answer: No. 

6. To the sixth interrogatory they answer: No. 
25 Now, having fully answered the bill of complainant, they 

pray to be hence dismissed with their costs in this behalf 
expended. 
H. T. MILLER & CO., 


JOHN S. WISE, P. D. 


City oF RICHMOND, | 7» |... 
mpeg Se Fe 
State of Virginia, | 
This day personally appeared before me, a notary public, in my 
city aforesaid, Henry T. Miller, personally known to me, who, being 
duly sworn, made oath that he is one of the firm of Henry ‘T. Mil- 
ler & Co., defendants in the above-named cause, and that the alle- 


gations of the foregoing answer are true so far as they are made of 


his own knowledge, and so far as made from knowledge derived 
from others he believes them to be true. 
Witness my hand this first day of August, 1883. 
GEORGE A. HILL, 
Notary Public. 


26 And at another day, to wit, at a circuit court of the United 
States for the eastern district of Virginia, held at Richmond, 
in said district, on the 25th day of July, A. D. 1884. 


R. H. ANDERSON 
Us. >In Equity. 
H. T. Minter & Co. } 


This cause came on this day to be heard and was argued by 
counsel; and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed that W.C. Truman be, and is hereby, ap- 
pointed the special commissioner of this court in this cause to take 
the depositions of Charles Sizer, 8. E. Bishop, and others, to be used 


»® 
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as evidence in this cause, and that he return the same properly au- 
thenticated, under his seal, unto this court wil/ all convenient speed. 


RO. W. HUGHES, Judge. 


And now, at this day, to wit, at a circuit court of the United States 
for the eastern’ district of Virginia, held at Richmond, in said 
27 district, on the 12th day of June, A. D. 1885. 
Robert H. ANDERSON 
v's. -In Equity. 
Henry T. Miter & Co. J 


This day came this cause to be heard upon the complainant’s bill 
and exhibits; the demurrer and answer and exhibits of the defend- 
auts; the joinder in said demurrer and replication to said answer; 
the depositions filed in the cause December 27th, 1883, August 13th, 
1854, August 28th, 1884, October Ist, 1884; A. D. Irving’s deposi- 
tion, Feb’ry 21st, 1885; depositions filed April 3, 1885; the letter of 
Henry Orth; dated March 22d, 1884, filed without objection at the 
hearing; and on a motion made by complainant at the hearing to 
strike out the depositions of Cox, 8S. E. Blount, Lottie Blount, and 
of all other witnesses for defence who testified as to prior use of the 
alleged prearle nted article— 

Ist. Because complainants claim- that said depositions were ille- 

gally taken by a notary who was neither one of the exam- 
28 iners of the court nor a special examiner appointed by the 
court for the purpose of taking said depositions. 

2nd. Because the purpose and object of the testimony of the de- 
fence is to establish a prior patent, a want of novelty in the thing 
patented, and prior use of thesame, and the defendants’ answer fails 
to state the names of the prior patentees and the date of their patents, 
and also fails to state the names and residences of the persons al- 
leged to have had prior knowledge of the thing patented and where 
and by whom it was used. 

3d. Because of complainants having objected to same for want of 
the statutory notice. 

And upon the agreement of parties to submit the whole matters 
of law and fact involved in the case to the decision of the judge, 
and upon the agreement to withdraw said demurrer and joinder, 
which 1S done, and was argued by counsel— 

Whereupon the court doth adjudge, order, and decree as follows: 

That the motion to strike out said depositions be, and the 

20) same is hereby, overruled; that on the facts proved the de- 

fendants, by reason of prior use of the article manufactured 

by them in the bill and proceedings mentioned for a period of over 

two years prior to the granting of the patent to the complainant, are 
entitled to judgment. 

Wherefore it is accordingly adjudged, ordered, and decreed that 
the bill of complainant be dismissed, and that the defendants re- 
cover of complainant their costs in this behalf expended, for which 
execution may issue. 
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This decree is entered in lieu of the decree herein, dated June 6th, 
1885, which is hereby superseeded for informalities. 

On motion of complainant, who desires to appeal, the execution 
of this decree is suspended for sixty days and an appeal is allowed 
him upon his entering into bond, conditioned as the law directs, 
before the clerk of this court, with security satisfactory to him, 
in the penalty of $200.00. 

RO. W. HUGHES, Judge. 


30 Depositions on Behalf of Defendants, Filed December 27th, 1883, 
Referred to in the Final Decree in this Cause. 


The depositions of Joseph M. Cox and others, taken this 20th day 
of December, 1883, before George A. Hill, notary public, pursuant 
to notice hereto attached, at the office of John S. Wise, in the city 
of Richmond, State of Virginia, to be read as evidence in behalf 
of the defendants in a certain cause now pending in the circuit 
court of the United States for the eastern district of Virginia, 
wherein R. H. Anderson is plaintiff and Henry T. Miller and 
William Mitchell, partners trading under the firm name of Henry 
T. Miller & Co., are defendants. 


No witnesses nor counsel appearing, and, by consent of counsel, 
signified beforehand, these depositions are adjourned until Thurs- 
day, December 27th, 1883, at ten o’clock a. m. 

GEO. A. HILL, 
Notary Public. 


RicHMoND, December 27th, 1885—10 o’clock a. m. 


Pursuant to adjournment, the taking of these depositions is re- 
sumed at the office of John 8S. Wise. 
ol Present: John 8S. Wise, for respondents. No counsel present 
for complainant. 


JOSEPH M. Cox, a witness of lawful age, duly sworn the truth to 
speak, deposeth in answer to questions propounded to him by re- 
spondents’ counsel as follows: 


ist Question. State your name, residence, age, and occupation. 

Answer. Joseph M. Cox; aged 31 years; reside 605 North 10th 
St., Richmond, Va., and by occupation a cutter of gentlemen’s 
underwear. 

2d Ques. In whose employment are you now, and how long have 
you been in their employment ? 

Ans. [am in the employment of Henry T. Miller and Co., and 
have been since July 5th, 1878, working for Henry T. Miller, when 
he was alone and since his partnership. 

ord Ques. Did you cut drawers during that period; if so, how 
long ? 

Ans. Yes; all of that time. 

4th Ques. Of what make and pattern did you cut? 


2 ane tring aos 
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Ans. I now file a pair, as Exhibit “Q,” which is of the same pat- 
tern and make as those which I have cut regularly and continu- 
ously for Henry T. Miller and Henry T. Miller & Co. since July 5th, 
LS7S. 

5th Ques. What do you know about this pair of drawers now filed 
as Exhibit “Q?” 

Ans. I know I eut and made them 29th day of May, 1880, for Mr. 

C. A. Baldwin; that they did not fit him and were returned. 
o2 6th Ques. Are these like or different in cutting and rein- 

foreement with those filed with your affidavit heretofore — in 
this cause? 

Answer. They are alike. 

7th Ques. During your employment by Henry T. Miller and 
Henry T. Miller & Co. have you cut or made any other style of 
drawers than these now filed and those filed with your affidavit? 

Ans. The great majority of drawers cut and inade have been 
drawers of this makeand pattern. I have made them regularly and 
continuously of this pattern for over five years. Occasionally, upon 
a special order or in making up very heavy goods or very cheap 
stock. I have made them without the reinforcement, but the 
great majority of those made have been of this particular pattern. 
I have made no reinforced drawers except upon this pattern. 

Sth Ques. State what your future employment will be, and 
where ? 

Ans. I am about to leave Richmond for North Carolina, where [| 
will remain for a month or two, and after that my plansare uncer- 
tain. My term of employment with Henry T. Miller & Co. ends 
January Ist, 1884. 

9th Ques. Who else has been employed by Henry T. Miller and 
Henry T. Miller & Co. in cutting drawers since July, 1878? 

Ans. A man named A. D. Irving, who is now in Louis- 

33 ville, Kentucky. He left in 1881. The only other person 

besides myself is Mr. T. F. Dean, who Is there how, Both of 

these cut under my instructions, and I know their work as well as 
my own. 

10th Ques. You gave an affidavit in this case formerly. Do you 
wish to alter or modify it? 5 

Ans. Ido not. The statements therein are correct, and I here 
reiterate them as fully as if they were set forth here verbatim. 


And further this deponent saith not. 


i. 2. CO. 


I hereby certify that the above depositions were duly deposed, sworn 
to and subscribed to before me according to caption hereof; and I 
further certify that [am not in any manner of counsel or attorney 
for either of the parties to this suit. 
Given under my hand this 27th day of December, 1883. 
GEO. A. HILL, 
Notary Public. 
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Notice Attached to Foregoing Deposition. 


To R. H. Anderson: 

Take notice that on Thursday, December 20th, 1883, at 10 o'clock 
a. m.,at the office of John S. Wise, Richmond, Virginia, before 
George A. Hill, notary public, we will take the deposition of Joseph 
M. Cox and others, to be used as evidence in our behalf in a certain 

cause pending in the eireuit court of the United States at 
34 Richmond,.Virginia, wherein you are complainant and we 

are respondents. If from any cause said de; ositions be not 
begun thenand there, or being begun be not vanainted, the taking 
of the same will be continued then and there from time to time 
until -ceneluded. 

Richmond, Va., Dec. 7th, 1883. 

HENRY T. MILLER & CO., 
By JOHN S. WISE, Their Counsel. 


Endorsement on foregoing notice. 


Executed this the 17th day of Dec., 1885, by delivering to the 
within-named party, R. H. Anderson, a true copy of this paper. 
THOS. E. BALLARD, 
Sp. Deputy l’ S. Marshal. 


The following affidavit is filed asa part of the foregoing deposi- 
tion: 


STATE OF VIRGINIA, | To wit - 
- . . 4 ie t 
City oO} Richmond. 


This day personally appeared before me, the undersigned, a no- 
tary public, in my city aforesaid, Joseph M. Cox, personally known 
to me, who, being duly sworn, made oath that he is and for five 
years continuously hitherto has been entter for Henry T. Miller and 
Henry T. Miller & Co. in the manufacture of drawers for gentle- 

men’s wear; that the drawe rs now filed as Exhibit “A” were 
30 cut and manufactured by him or under his supervision; that 

during the whole period ‘of five years aforesaid he has cut and 
manufactured for public sale drawers identical in pattern, design, 
and especially in method of reinforcement, with those now filed, and 
that for three years prior to the time aforesaid affiant cut drawers 
of the pattern and design of those now filed, espe Cli ally in the matte 
of reinforcing. 


S. 2. ee 


Subscribed and sworn to before me this first day of August, 1883, 


in my city aforesaid. 
; GEORGE A. HILL, 
Notary Public. 


-* 
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ov Depositions Filed On Behalf of the ( omplainant August L3th, LSS4, 
Referred to in Final Decree. 

The depositions of Charles Sizer and others, taken this 24th day of 
July, 1884, vefore W. Cabell Trueman, notary public and special 
commissioner United States circuit court, pursuant to notice hereto 
attached, at the office of MeGuire and Ellet, 1113 E. Main St., in 
the city of Richmond, State of Virginia, to be read as evidence on 

a vehalf of the plaintiffs in a certain cause now pending In the cir- 
cuit court of the United States for the eastern district of Virginia, 
wherein R. H. Anderson is complainant and Henry T. Miller and 

William Mitchell, partners trading under the firm name of Henry 

T. Miller & Co., are respondents. 

Present: Tazewell Ellett, solicitor for complainant; John S. Wise, 
solicitor for respondents. 

Mr. 8. E. Bisnop, being duly sworn, deposeth and saith as fol- 
lows ; 

By TazewELt Evert: 
Ist Question. What is your. name, age, occupation, and residence? 
Answer. 8. E. Bishop; twenty-six years; shirt-cutter; 30 N. 9th 
St., Richmond, Va. 
eI oT 2d Question. How long have you been engaged in the 
manufacture of gentlemen’s underwear ? 

Answer. Ten years and a half. 

Ssrd Question. State when and where you have been thus em- 
ploved. 

Answer. I was cutter for Wm. P. Tolles & Bros. eight years — 
Baltimore, Md., and two years and a half with Mr. Anderson. 

Ith (Question. State whether or not they were large manufactur- 
ers of drawers and whether you had anything to do with the cut- 
ting and handling of them. 

Answer. They were at one time the largest in the city of Balti- 
more. They were at the time that I left them one of the largest. 
The first three years I cut entirely drawers, and the succeeding five 
years I had charge of that department. 

5th Question. Did you ever in your experience and prior to the 
time of Anderson’s patent see any drawers similar to those marked 
Exhibit B? 

lt 


(excepted to by counsel for respondents as irrelevant.) 

Answer. | did not. 

6th Question. Did you ever see any similar to the pair of drawers 
marked Exhibit A? 

(Excepted to by counsel for respondents as irrelevant.) 
oS Answer. I have never seen any similar up to the time of 
Mr. Anderson’s patent; have never seen any outside of this 
city. : 


La Re RE TR sa oe 
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7th Question. State when and how this style of drawers marked 
Exhibit A first came to your knowledge. 

Answer. It first came tomy knowledge after we had been making 
them some few months. A ‘gentleman friend of mine showed me 
the two pair at my house the ‘day he purchased them. 

Sth Question. Do you come in contact with Miller & Co.’s work ? 

Answer. Since I have been in the employ of Mr. Anderson I have 
seen both shirts and drawers made by Mr. Miller on customers that 
have come into our factory. 

9th Question. Had you ever seen any of these drawers marked 
Exhibit A prior to the time of Anderson’s patent ? 

Answer. I never saw anywhere the outside front waistband lapped 
the seam as in Exhibit A. 

10th Question. Did you know of Mr. Anderson’s invention prior 
to the time of the patent? 

Answer. I knew of it. We had been experimenting on it nearly 

a year before it was patented. 
39 11th Question. Had any drawers involving the principles 
of this patent come under your observation during this time 
would you or not have noticed it? 

Answer. I would have noticed it. 

12th Question. State whether or not you consider the invention 
of Mr. Anderson’s a novel and useful one. 


(Excepted to by counsel for respondents as illegal.) 


Answer. I do. 

13th Question. Have you read and are you familiar with the pat- 
ent papers filed as an exhibit with the bill in this case ? 

Answer. I have read them and am also familiar with them. 

14th Question. Look at the drawers marked Exhibit C and state 
whether or not they are different in the principles involved from 
those marked Exhibit B; and, if so, state such differences. 

(Excepted to by counsel for respondents, as the proper foundation 
for such a question has not been laid.) 

Answer. They are different entirely. Mr. Anderson’s patent con- 
sists of one solid piece, beginning from the upper part of the front 

of the drawers, extending to the top of the drawer-, connect- 
40) ing with the waistband in the back. Mr. Anderson’s drawers 

is a separate piece—the reinforcement is a séparate piece. 
The Exhibit C is reinforced in the seat and is part of the drawer- 
body proper ; also the Exhibit C reinforcement stops at the seam in 
the crotch, while Exhibit B covers the crotch seam entirely. 

15th Question. Point out the advantages, if any, of either Exhibit 
B or Exhibit C. 

Answer. The advantages of the Exhibit B over the advantages of 
the Exhibit C is that the Exhibit B is cut with a seam up the center 
of the back, allowing a chance for all fulness to be cut out, which is 
absolutely necessary to a fitting drawer-; also the front waistband 
of Exhibit Cis two separate pieces with a seam in front, while Ex- 
hibit B is one solid piece without any seam. 
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16th Question. Compare Exhibit A and Exhibit B; state the 
points of resemblance, if any there be, between them, and whether 
or not the principle involved in the style Exhibit Bis involved in 
the style Exhibit A. 

Answer. It can be seen that ExInbit B is cut in one piece, 
41 while Exhibit A is cut in two pieces, but joined together in 
front, making one piece same as Exhibit b—lepping the 
crotch seam as Exhibit B. The only difference between Exhibit A 
& Exhibit B is that Exhibit A, after crossing the crotch seam, fails 
to run up to the waistband in the back of the drawer-,as Exhibit B. 
17th Question. What principles of Exhibit B are used in the 
manufacture of Exhibit A? 

Answer. The fact of the front waistband being joined in one piece 
in front and extending over the crotch seam to the rear of the 
drawer-. 

18th Question. Do you consider the fact that the front waistband 
overlaps in both exhibits the seam in the crotch a material resem- 
blance between the two? : 


(Excepted to as illegal.) 


Answer. This is a material resemblance to this drawer-. 

19th Question. One of the principles of Exhibit B being this over- 
lapping of the crotch and Exhibit A involving the same principle, 
state whether or not, in your opinion, Exhibit A is to that extent 
an infringement upon Exhibit B. 


(Excepted to by counsel for respondents as leading and argumen- 
tative. ) 
42 Answer. It is to that extent an infringement on Exhibit B. 

Counsel for complainant, in answer to the various exceptions above, 
states that, having first established that witness had long and skilled 
experience in his trade, he was examined as an expert, and his 
opinion, as well as what he considered concerning the principles 
involved, frequently asked. , 


Cross-examination by Joun 8. WIsE: 


Ist Question. Since when have you resided in Richmond? 

Answer. I came here in January or February, 1882, and was never 
here before. 

2d Question. Look at Exhibit Q, now shown you (being exhibit 
filed with deposition of J. M. Cox), and state wherein the cutting and 
making of Exhibit Q differs from the cutting and making of Ex- 
hibit A. 

Answer. The difference is the front waistband of Exhibit A ex- 
tends farther over the crotch seam than Exhibit Q. 

od Question. Is there any differeuce in principle? 

Answer. The principle is the same. 

4th Question. Have you ever been in the employment of H. T. 
Miller? 

Answer. I never have. 


") Or 
5 a | oe) 
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15 5th Question. Do you know what sort of drawers he cut or 
made July 5th, 1878, or May 29, 1580? 
Answer. Don’t know anything about them. 


And further this deponent saith not. 
S. E. BISHOP. 


No other witness appearing, the further taking of these depositions 
is continued until July 30th, 1884, at the same place and between 
the same hours. 


W. CABELL TRUEMAN, N. P. 


Office of McGuire & Ellett, in the city of Richmond, 30th day of 
July, 1884. 


By consent of counsel the further taking of these depositions is 
continued until August 2nd, 1884, at the same place and between 
the same hours. 


W. CABELL TRUEMAN, NV. P. 


Office of McGuire & Ellett, in the city of Richmond, August 2, 1884. 


Present: Tazewell Ellett, solicitor for complainant ; John 8. Wise, 
solicitor for respondents. 


44 Mr. Cuartres L. Sizer, being duly sworn, deposeth and 
saith as follows: 


By TAZewe.v ELLettr: 


ist Question. State your name, age, occupation, and residence. 

Answer. Chas. L. Sizer; age, 21; occupation, gents’ furnishing 
goods; residence, 411 N. 4th St. 

2d Question. By whom were you employed before you accepted 
your present situation ? 

Answer. By H.T. Miller & Co. I went to live him with him in 1880, 
about March, and left in February, 1882. I went to work for him 
again in September, 1882, and left him again in February, 1883. 

od Question. What were your duties when in the employ of H. T. 
Miller & Co.? 

Answer. My duty was to stay in the store. I did something of 
everything. 

4th Question. Did you act as salesinan during these periods ? 

Answer. Yes; I sold most of the goods that were sold over the 
counter. 

oth Question. State whether or not it was your duty to handle 
and sell drawers. 

Answer. Yes, sir. 

6th Question. Were you, as salesman, familiar with the different 
styles of drawers sold by H. T. Miller & C.? 

Answer. Yes, sir. 
45 7th Question. State whether or not it was vour duty, in 
showing these drawers, to set out the advantages to customers. 


ROBERT H. ANDERSON VS. HENRY T. MILLER ET AL., &¢c. 19 


Answer. Well, he never told me to do it; there was no big ad- 
vantage in it. 

8th Question. Did you or not as salesman exhibit these drawers 
to customers and explain such advantages as they possessed, if 
any ? 

Excepted to as leading and as not helped by the insertion of the 
word “or” after exception. 

Note.—The word or was inserted prior to the statement of the 
grounds of exception by the counsel for the respondent. 


Answer. If I found a customer hard to sell, I did; if not, I 
didn’t. 

9th\ Question. Look at the drawers which I now hand you, marked 
Exhibit “A,” and state whether or not you ever saw or sold any of 
similar pattern and style while living with H. T. Miller & Co. 

Answer. I never seen any while I was living with them, but I 
saw them after I left there. That is where I first saw them, in H. 
T. Miller & Co.’s. 

19th Question. State whether or not your duties as salesman were 
such that had this style, Exhibit “A,” been in stock you would have 
noticed it. 

Answer. Yes, sir; if it had been there, | would have noticed 

it. 

46 Lith Question. How long have you been engaged in the 


gents’ furnishing business ? 


Answer. About five years. 

12th Question. When did you first see the style of drawers marked 
Exhibit B, which I now hand you? 

Answer. February 17, 1883. 

135th Question. Did you ever see any drawers of similar style or 
pattern before that time? 

Answer. No, sir. 

l4th Question. State whether or not you consider the style, Ex- 
hibit Bb, Anderson’s patent, a novel and useful one. 


(Excepted to, as no foundation has been laid.) 


Answer. Yes, sir; I do. 

loth Question. What is the ehief advantage or use of the style 4 

(Except d LO, aS ho foundation has been laid 

Answer. They fit better; last longer. 

l6th Question. Explain why they last longer. 

Answer. Because they are doubled in the back across the seat and 
in the front where the seam comes. If that double piece wasn’t 
there they would split or tear down the seam. 

L7th (Juestion. Look at the stvle, Exhibit "a" which I now 
hand you and state whether or not it is one of a set of drawers sold 
by Hl. T. Miller & Co. to C. A. Baldwin during the time that you 

lived with H. T. Miller & Co. 
17 Answer. No, sir; they were jeans drawers, not linen. The 
ones that I sold him were jean drawers, not linen. 
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18th Question. Did you know of any linen drawers going from 
H. T. Miller & Co. to C. A. Baldwin during the time that you lived 
with them? 
Answer. No, sir. 
Cross-examination by Jonn S. WIsE, counsel for respondents : 


Ist Question. In whose employment were you before March, 1880? 
Answer. Oliver & Robinson, tobacconists. 
2d Question. How long had you been there and doing what? 
Answer. I was in the smoking tobacco department learning the 
business. I was there 3 years. 
3rd Question. You were 17 years old when vou went to live with 
Miller, were you not? 
Answer. About that; yes, sir. 
4th Question. Where did you go when you left him ? 
Answer. Went to A. Saks & Co. 
5th Question. How long did you stay there? 
Answer. About 5 months. 
6th Question. Where did you go then? 
Answer. Went to Cape May; stayed there 3 months. 
7th Question. What did you do at Cape May ? 
Answer. Clerk in a cigar store. 
8th Question. Where and how were you next employed ? 
48 Answer. By H. T. Miller. 
9th Question. How long? 
Answer. About 5 months, until February 15th, 1888. 
10th Question. Where next and how long ? 
Answer. R. H. Anderson & Co.; have been there since that date 
and am still there. 
11th Question. Were you not employed as store boy by Mr. Miller 
in 1880? 
Answer. No, sir. 
12th Question. What was your employment? 
Answer. Was employed as clerk from the beginning. 
13th Question. What pay did you receive ? 
Answer. Twelve dollars and a half a month. That was when I 
first went there. 
14th Question. Had you had any experience in handling or deal- 
ing in gents’ furnishing goods before you came to H. T. Miller ? 
Answer. No, sir. 
15th Question. Did you do any measuring for custom orders 
while there? 
Answer. No, sir. 
16th Question. Any cutting? 
Answer. No, sir. 
17th Question. How many orders for drawers were given by C. 
A. Baldwin to H. T. Miller & Co. while you were in their employ ? 
Answer. Only one order that I know anything about. 
18th Question. When was that ? 
49 Answer. I don’t remember. It is impossible to say. I 
couldn’t say to save my soul. 
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19th Question. What year was it? 

Answer. Not certain about that. 

20th Question. Was it before or after you went to Cape May? 

Answer. I think it was before. 

2ist Question. Are you certain? 

Answer. No, sir; I-am not certain about it. 

22d Question. Will you swear that the house filled but one order 
for him while you were in its employ? 

(Excepted to by counsel for complainant, as the witness has already 
been sworn. What he states is already under oath, and in other re- 
spects the same question has been asked.) 

Answer. No; I won’t swear. I have sworn once, just as Mr. Ellett 
says. 

23rd Question. How many orders did C. A. Baldwin give for 
drawers while you were in Miller’s employ ? 

Answer. Only one, as I know of. 

24th Question. Is it not possible that he may have given other 
orders of which you had no knowledge? 

Answer. He might while I wasn’t there. 

25th Question. Mr. J. M. Cox was cutter for H. T. Miller, was he 
not ? 

Answer. Yes, sir. 7 

26th Question. You were asked in the 17th question-in-chief to 

look at Exhibit “ Q,” and stated that the drawers so marked 
o0 is not a pair made by H. T. Miller & Co. for C. A. Baldwin. 

Mr. Cox, in his examination, filed that pair of drawers and 
swears as follows: “I know I cut and made them 29th of May, 1880, 
for Mr.C. A. Baldwin; that they did not fit him and were reterned.” 
In the light of Mr. Cox’s answer just quoted, may you not be mis- 
taken en your answer to the 17th question-in-chief or are you still 
certain that you were right and Mr. Cox was wrong? 

Objected to by counsel for complainant. 

Answer. As I stated before, that the order was jean drawers and 
not linen. 

27th question. That is not an answer to the question. I repeat 
the question. 

Answer. As I stated before, the only order I know anything about 
is the order for jean drawers, and I think that’s the order Mr. Cox 
has reference to. 

28th question. Please state your birthday. 

(Objected to as irrelevant.) 

Answer. April 16th, 1863. 

29th Question. Then, on May 29th, 1880, you were about 17 years 
of age and had about 3 months employment in the gents’ furnish- 
ing business. Did you consider yourself an expert in the business 
of cutting and making drawers? 

(Objected to as argumentative, irrelevant, and based upon 
ol an assumption of facts not established by the testimony of 
the witness.) 
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Answer. No, sir. 

30th Question. Do you so consider yourself now? 

Answer. I do. 

31st Question. Since when do you date your claim to be an ex- 
pert ? 

(Objected to as immaterial and as asking the opinion of the wit- 
ness upon a point of law which only the court can determine.) 

Response to objection.—It is a novel proposition that a witness in- 
troduced as an expert and questioned as to his opinion cannot be 
tested on cross-examination as to the right to his claim as an ex- 
pert. 

Response.—Questions which bring out facts tending to show the 
witness to be or not to be an expert are admissible, but whether or 
not the witness is an expert is a question of law for the court to de- 
cide. 


Answer. I can’t answer that question. 
32nd Question. Why can’t you answer it? If you know you are 
an expert you know when you got to be one, don’t you ? 
Answer. Yes, sir; I know that. 
serd Question. Then if you know it state it. 
Answer. Two or three years back. 
34th Question. Where were you when you got to be an expert ? 
Answer. H. T. Miller & Co.’s; just before I left. 
doth Question. Did you ever cut a garment or take a meas- 
ureinent for custom goods in your life? 
Answer. I never cut a garment, but I have taken upwards of 75 
measurements of drawers and shirts both, and made 73 fits, and can 
be proved by Mess. R. H. Anderson & Co. 
36th Question. When and where, and in whose employment were 
you when you took these measurements ? 
Answer. From February 17, 1883, to the present date, they were 
taken at R. H. Anderson & Co.’s branch store, 805 Broad St. 
oith Question. When and where and by whom was the style and 
pattern of drawers shown you — which, in your answer to the 9th 
question-in-chief, you say you never saw until after you had left 
Miller’s ? 
Answer. February 17,1885; by R. H. Anderson, at his factory, 
819 Main St. 
38th Question Prior to the time of going to live with Anderson 
did you consider yourself an expert in regard to the cutting and 
making of drawers and the different styles and patterns thereof? 
Answer. No, sir; not in the cutting and making of drawers, but 
in the styles. 
39th Question. When you were with Miller you were a salesman, 
were you not? 
Answer. Yes, sir. 
40th Question. Was that your entire business ? 
D3 Answer. No, sir; as I stated before, I did something of every- 
thing except cut and make and measurements. 
4\st Question. State what that was that you did. 


eb | 
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Answer. I helped to keep the books, did the collecting, and looked 
after all goods that went out of the store; also sold goods. 

42nd Question. Did you charge goods”? 

Answer. A good many of them; yes, sir. 

43rd Question. Who took the custom measures and orders ? 

Answer. J. M. Cox‘and H. T. Miller took the custom measures, 
and all of them took the orders. 

44th Question. When goods made by measurment came in, who 
examined them? 

Answer. I did the most of it. 

45th Question. What did you examine them for? 

Answer. To see if they were made correct. 

46th Question. How did you know whether they were made cor- 
rectly or not? 

Answer. Because H. T. Miller and J. M. Cox had learnt me how 
they ought to be made. ' 

i7th Question. When did they teach you ? 

Answer. When I first went there, of course. 

{Sth Question. Take drawers, for example. When a custom- 
made order came in, what did you do to ascertain if they were made 
correctly ? 

Answer. See if the reinforcement was on the back, for instance, 
buttons sewed on well; buttons or strings at bottom, as the order 
may be. 

49th Question. State whether or not custom-made orders 
O4 were numbered. 
Answer. Yes, sir; they were. 

50th Question. Look at Exhibit Q, numbered $° and # 91, and 
state what they mean. 

Answer. Number 91 ought to mean custom order; }§ stock order. 

51st Question. Are those numbers put on in the way usual with 
the house when you were with it? 

Answer. Yes, sir; with one exception. Why are their custom 
number and stock number on the same pair of drawres? They both 
look alike, from the ink—that they were put on the same day. 

52d Question. Does it occur to you as possible that when goods 
made for a customer and marked with a custom number don’t fit 
and are returned they are then marked with a stock number and 
put in stock? Is not that a perfectly reasonable objection ? 


(Objected to as argumentative.) 


Answer. Yes, sir; but the jean drawers made for the same gen- 
tleman did fit, and asa rule duplicate orders are cut from duplicate 
measures. 

53rd Question. We will discuss the jean drawer business when 
we get through with this. Look at #% again and state whether 
that’s the stock mark or a size mark. 

Answer. It is a stock mark. 
00 O4th Question. Is it customary to put a stock mark on in 
that way, and what does it mean ? 

Answer. Yes, sir; it means that it is 36 waist, 32 in sean. 
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55th Question. Then it’s a size mark and not a stock mark, ain’t 
it? 

Answer. It’s both, sir; it’s both size and stock mark. 

56th Question. Do you know the difference between a size mark 
and a stock mark? If so, state it. 

Answer. Both the same. 

The further taking of these depositions is continued until August 
Ath, at the same place and between the same hours. 


W. CABELL TRUEMAN, W. P. 


Office of McGuire & Ellett, in the city of Richmond, August 4th, 
1884. 


Present: Tazewell Ellett, solicitor for complainant; Charles L. 
Sizer, witness for complainant. 

On account of the absence of John S. Wise, solicitor for for re- 
spondent-, and at the instance of counsel for complainant, these 
depositions are continued until August 5th, at the same place and 
between the same hours. 


W. CABELL TRUEMAN, N. P. 


56 Office of McGuire & Ellett, in the city of Richmond, August 
5, 1884. 


Present: Tazewell Ellett, solicitor for complainant. 


Mr. Cuarves L. S$1zEr, who has already been sworn, deposeth and 
saith as follows: 


>y TAZEWELL ELLeEtTT, solicitor for complainant: 


Ist Question. State how many men, including Mr. Miller, were 
employed in H. T. Miller and H. T. Miller & Co.'s establishment 
when you went there and during the times you lived with him and 
the firm. 

Answer. When I first went there H. T. Miller, J. M. Cox, and 
myself were all, but afterwards two more were employed. A. D. 
Irving, who lived with him six months, and John Christian, who is 
now with H. T. Miller & Co.; but H. T. Miller & Co., when Irving 
left, got F. J. Deane. 

2d Question. Did Mr. Miller ever travel while you were with him ; 
and, if so, who was salesman in the store and in charge of the same 
during his absence ? 

Answer. Yes, sir; I was in charge of the store during his absence. 

ord Question. Did this ever occur shortly after you went to live 
with H. T. Miller? 

Answer. Yes, sir. 
o7 4th Question. Do you claim to be an expert in measuring 
and cutting drawers or as salesman and expert in the styles 
of the same? 

Answer. I claim to be in measuring them, but not in cutting them; 

as salesman also. 
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5th Question. When Miller and Cox took the measures for draw- 
ers who put them down, as a rule? 

Answer. I did. 

6th Question. Were you often absent from H. T. Miller’s while in 
his employ ? 

Answer. No, sir; I had no vacation, but spent about one-third of 
my time in collecting. 

7th Question. You state, in answer to the 24th cross-question, in 
reference to C. A. Baldwin’s having given but one order for drawers, 
that “he might, while I wasn’t there,” have given other orders. Is 
it probable that other orders were given by C. A. Baldwin, and that 
they did not come under your attention during the course of order- 
ing, making, and delivering ? 

Answer. As arule, such would not occur, for | saw everything that 
went out of the store. 

8th Question. State whether or not you know positively that H. 
T. Miller & Co. made other styles of drawers than Exhibit “A?” 

Answer. Yes, sir; they did make other styles, as they did not make 

any of the style Exhibit A while I lived with them. 
58 %th Question. State whose duty it was to look after the de- 
livery of all custom-made goods while you were with H. T. 
Miller and H. T. Miller & Co. 

Answer. It was my duty solely while with H. T. Miller; John 
Christian’s duty while with H. ‘i’. Miller & Co. 

10th Question. In answer to question 56, cross-examination, you 
say “ both the same,” having been asked the difference between the 
size mark and stock mark. Explain what you mean by this. 

Answer. The lower figure, or 32, as in this case, signifies the stock 
mark, the 36 signifies the size, the No. $1 signifies custom make. 

llth Question. Look at these drawers, Exhibit “Q,” and state 
whether or not a pair of drawers made May 29th, 1880, would have 
the appearance of these? 

Answer. No, sir; it would be impossible. Goods in stock that 
length of time would certainly turn yellow, and these look like bran 
new ones, just made. 

And further this deponent saith not. 


CHAS. L. SIZER. 


59 Mr. R. H. Anperson, being first duly sworn, deposeth and 
saith as follows: 


By Tazewevu Etvett, solicitor for complainant: 


Ist Question. State your name, age, occupation, and residence. 

Answer. R. H. Anderson ; age, 47; gents’ underwear manufact- 
urer; residence, city of Richmond. 

2d Question. State where, when, and under what circumstauces 
the invention or improvement in drawers which you have patented 
(which patent is referred to in the bill) first occurred to you. 

Answer. It occurred to me first in Richmond about the fall of 
1878. I had had so many complaints, not only from my own trade, 

4—150 
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but also Mr. Miller’s trade, of the drawers giving way in the crotch 
and seat that I turned my attention to devise some means whereby 
it could be prevented. After several attemp-s I hit upon the said 
invention. 

3rd Question. How long a time had you been in the drawers 
business ? 

Answer. I have been in the shirt and drawers business since 1876 
in this city. 

4th Question. State whether or not you, during the time that your 

invention had occurred to you, before it was patented, exam- 
60 ined various styles of drawers which came under your obser- 
vation, having a regard to your projected improvement. 

Answer. I examined everything I could find in the market, both 
at home and abroad, including Baltimore, Philadelphia, and New 
York. 

5th Question. Did you ever seeanyof H.'T. Miller & Co.’s drawers 
during this period ? 

Answer. Yes, sir; frequently. 

6th Question. Did any of these various styles which you examined 
prior to your patent, encluding H.T. Miller and H.'T. Miller & Co.’s, 
have the front facing passing over the seam of the crotch ? 

Answer. No, sir. 

7th Question. Look at the drawers, Exhibit “A,” which I now 
hand you and state when you first saw that style. 

Answer. I first saw that style after my attention had been called 
to the advertisement in the State (which I file herewith, marked Ex- 
hibit “X”) by Mr. J. M. Cox up at my store about the — day of 
——., 1s— 

8th Question. Did Mr. Cox speak to you of this advertisement ? 

Answer. No, sir. 

9th Question. How, then, was it brought to your knowledge in 
your store by Mr. Cox? 

Answer. I was in the back portion of the store and overheard Mr. 

Cox laughingly jeer Sizer about the advertisement at the door. 
61 I am under the impression that Mr. Cox was not aware that 
I was in the store at all. 

10th Question. What did you hear Mr. Cox say to,Mr. Sizer? 

Answer. In substance, he asked Sizer whether he had seen that 
advertisement about new three-reel drawers. As soon as he saw me 
he left. That was as near the substance of the conversation as I 
can remember. 

llth Question. Look at Exhibit “A” and Exhibit “B” which I 
now hand you and state whether or not Exhibit “A” necessarily 
involves in the making one of the principles covered by the patented 
drawers, Exhibit “ B. ” 

Answer. Yes, sir; I consider that it infringes that part of the in- 
vention marked “B3” and “ B2” by covering the crotch seam. 

12th Question. Does the patented drawer-, Exhibit “ B,” involve 
other and new principles and combinations of principles not in- 
fringed or covered by Exhibit A? 
Answer. Yes, sir. 
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13th Question. State what these principles are. 

Answer. I refer to the patent filed in this case, more especially 
figures 1 and 5; also to what is said under numbers 2 and 3 in the 
statement of the claim. 

l4th Question. State what relations exist between H. T. Miller & 
Co. and yourself. 

Answer. H. T. Miller and myself are not on good terms; 
62 Mr. Mitchell, the company, and myself are on friendly terms. 

5th Question. What relations exist between the witness, 
J. M. Cox, and yourself ? 

Answer. They are very bad. He is the sole cause of the unpleas- 
antness between Miller and myself. 

16th Question. State how these unkind feelings arose. 

Answer. About the fall of ’80 Mr. Cox was cutting for me after 
he quit work at Mr. Miller’s. My attention being called during that 
time to a letter written to one of my hands asking her to come and 
work for him at Mr. Miller’s, I felt very much outraged at the double- 
dealing of J. M. Cox, and so told him of it at the time, which made 
him an everlasting enemy of mine. When leaving me he vowed 
vengeance if he lived long enough. 


The further taking of these depositions is continued until August 
6th at the same place and between the same hours. 


W. CABELL TRUEMAN, NN. P. 
Office of McGuire & Ellett, in the city of Richmond, August 6, 1884, 
Present: Tazewell Ellett, solicitor for complainant. 


63 R. H. ANnprersoy, who has already been sworn, deposeth and 
saith as follows: 
By TAzeweiyi ELLett: 

Ist Question. State whether or not F. J. Deane, whose affidavit is 
made a part of the answer, was ever a “ cutter of drawers for gen- 
tlemen’s wear” while employed by you. 

Answer. No, sir; he didn’t know how many pieces went into a 
pair of drawers and was‘not a drawer- cutter. He never attempted to 
cut but two pair for P. H. Starke, Sr., who could not get into them 
at all. 

2d Question. How long did he live with you? 

Answer. As near as 1 can remember, his own affidavit is about 
correct. 

3rd Question. Was he sufficiently familiar with the drawers busi- 
ness to occupy any place in the drawers department while living 
with you ? 

Answer. No, sir. He was totally incompetent as a drawer- cutter 
or measurer or salesman, or anything pertaining to drawers, and 
never professed otherwise while in my employ. 

ith Question. Did he profess that he was incompetent? 

Answer. Yes, sir; he never professed otherwise. 

oth Question. For what purpose was he employed by you? 
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Answer. As a shirt-cutter only. 
6th Question. Why did Deane leave you? 
64 Answer. On account of my forbidding him spending his 
evenings in H. T. Miller’s. 

7th Question. Did he ever make application to you to return ? 

Answer. Yes, sir. I file herewith a letter marked Exhihit “ F. J. 
D.,” in which he made this application to me. 

Sth Question. Did you employ him or not? 

Answer. I did on the strength of that letter. 

9th Question. How long did he remain with you the second 
time ? 

Answer. One week. 

10th Question. Why did he leave you the second time? 

Answer. I never knew. I did not know he had left until I heard 
he was working at Henry Miller's. 


And further this deponent saith not. 
R. HUNTER ANDERSON. 


j 
=) 


is continued until August 7th, 1884, at the same place and between 
the same hours. 


No other witness appearing, the further taking of these depositions 


W. CABELL TRUEMAN, NX. P. 
Office of McGuire & Ellett, in the city of Richmond, August 7, 1884. 


Present: Tazewell Ellett, solicitor for complainant. 


65 J. L. D. LAWRENCE, being first duly sworn, deposeth and 
saith as follows: 


By Tazewety Evvert: 


Ist Question. What is your name, age, occupation, and residence ? 

Answer. J. L. D. Lawrence; age, 51; occupation, book-binder ; 
residence, Henrico county. 

2d Question. State whether or not vou ever purchased any drawers 
from H. T. Miller & Co. i 

Answer. I did. 

3rd Question. State when and under what circumstances you pur- 
chased them. 

Answer. Some tinie in the early part of June, 1883, I went into 
the store of H. T. Miller & Co.’s, corner of Ninth and Main, and | 
asked to see some drawers. They then showed me some in stock 
ready made. I examined those critically and then I asked them if 
they didn’t have something different from that—stronger in the 
crotch. They then showed me another pair of different style, and | 
ordered two pair, one of which pair I herewith file as part of my 
answer, marked Exhibit “J. L. D. L,” the two pair ordered having 
been delivered to me in about one week after they were ordered. _ 

4th Question. Why did you call for the drawers strengthened in 
the crotch ? 2 
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66 Answer. On account of an advertisement of theirs in which 
they specified and warranted that they would not split in the 

crotch. 

5th Question. What did they charge you for these drawers ? 

Answer. Seventy-five cents a pair. 

6th Question. Were these represented to you as the best jean 
drawers that were made? 

Answer. They were. 

7th Question. Do you know what Anderson’s best jean drawers 
were selling at? 

Answer. I had learned previous to that time that Anderson was 
selling the same quality of drawers as that for $1.00. 

8th Question. Look at the affidavit which I now hand you and 
state whether the statements therein made are correct or not. 

Answer. They are; and I file the same herewith, marked affida- 
vit “J. L. D. L.,” and wish the same to be taken as a part of my 
deposition as if the same was herewith repeated word for word. 


And further this deponent saith not. 


J. L. D. LAWRENCE. 


Mr. Cuas. A. BALDWIN, having been duly sworn, deposes and 
says as follows: 


By Mr. Evverr: 


67 Ist Quest. Please state your age, name, & occupation. 
Ans. Am fifty-eight years old; Chas. A. Baldwin, & am a 
merchant. 

2nd Quest. by same. State whether or not you ever purchased any 
drawers from H. 'T. Miller or H. T. Miller & Co. & the circumstances 
under which they were purchased. 

Ans. I only remember buying some cotton jeans drawers. I went 
in there to buy some linen drawers, & Mr. Miller advised me to 
buy the jeans drawers, which I did. I don’t remember buying any 
other drawers from them. 


And further this deponent saith not. 


C. A. BALDWIN. 


No other witness appearing, the further taking of these deposi- 
tions is continued until August 8, 1884, at the same place and _ be- 
tween the same hours. 


W. CABELL TRUEMAN, WN. P. 
Office of McGuire & Ellett, in the city of Richmond, August 8, 1884. 
Present: Tazewell Ellett, solicitor for complainant. 


68 HeMAN BaLpwin, having been first duly sworn, deposeth 
and saith as follows: 
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By TAZEWELL ELLeETT: 


Ist Question. What is your name, age, occupation, and residence? 


Answer. Heman Baldwin; age 31; decorative painter; resi- 
dence, American Hotel, Richmond, Va. 

2d Question. Did you ever buy any drawers of H. T. Miller & 
Co.? Ifso, state when and under what circumstances the purchase 
was made. 

Answer. Yes, sir; 1 bought drawers from him during the month 
of March, 1883. I asked him for the drawers that wouldn’t split 
in the seat, such as I saw advertised in the State. The young man 
told me he had them, and produced them from under the counter. 
He told me he had two kinds. The best was 75c. and the other was 
65c.;: one was bleached and the other was unbleached. I decided 
to take the 75-cent pair,a pair of which, marked Exhibit “ X,” I 
file herewith as a part of my answer. 

3d Question. Look at the affidavit which I now hand you, marked 
“H. B.,” and say whether the statements therein are true and 
correct. 

Answer. Yes, sir; they are correct, and I file the affidavit here- 
with asa part of my deposition as though it were here repeated 
word for word. 


69 And further this deponent saith not. 
HEMAN BALDWIN. 


STATE OF VIRGINIA, Tee 
nd : ' > Ss. 
City of Richmond, | 


I, W. Cabell Trueman, a notary public for the city aforesaid, in 
the said State, do hereby certify that the foregoing depositions were 
duly taken, sworn to, and subscribed before me at the times and 
place mentioned therein. 

Given under my hand this 13th day of At 


1U 
W. CABELI 


gust, 1884. 
1s TRUEMAN, NX. P. 


Fee, $39.00. 


The following is Exhibit “X,” referred to in the deposition of 
Mr. R. H. Anderson: 


‘9 


Exnuipit “ X. 


Miller’s Acme drawers are duplex, elliptic, double-back-action, 
double constructed in the weaving, with three threads in the reel, 
and are warranted not to split in the seat. 
70 The duplex, elliptic, double-back-action drawers are manu- 
factured at the corner of Ninth and Main streets by H.S. 
Miller & Co. 


The following is Exhibit F. J. D., referred to in the deposition of 
Mr. R. H. Anderson: 
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Exursit F. J. D. 


ATLANTA, GA., Sept. 30th, 1881. 
Mr. Anderson. 

Dear Str: Your favor of 28th received. I will come back and 
agree to stay away from Miller’s. Everybody says I was wrong, and 
I see it in that light myself. At that time I could not see the force 
of any reasoning on your part, for the simple reason | was influenced ; 
would like to hear from you as soon as possible. I went to work 
at the Exposition grounds yesterday, but, on receipt of your letter, I 
have already given notice that [ will quit very soon. By hard work I 
secured control of Wanamaker’s exhibit; also one from Selma, Ala., 
and one from Atlanta,Ga. They would pay me good, but it isonlya 
temporary affair; besides, I want to get back to a place that I like and 

something steady. I could havesecured an agency for a folding 
71 bed. It is a Chicago get-up, and they say it is the finest thing 

in folding beds ever got out. I would like to goto Phila. first 
to settle a little business. I left without getting all my billsin, and 
I want to see if I cannot get some of my money back; will go by 
way of Savannah, it being the cheapest way ; can also take orders in 
Savannah if you send me samples to the Savannah address, 1334 
Congress St. 

Respectfully yours, FRED. J. DEAN, 

Southern [ote l, Atlanta, Ga. 


The following is Exhibit J. L. D. L., referred to in the deposition 
of J. L. D. Lawrence: 


| 


Exutsit J. L. D. L. 
STATE OF VIRGINIA, i 
City of Richmond, j ~° 
This day personally appeared before Tazewell Ellett, a notary 
public in and for the city aforesaid, in said State, Jos. L. D. Lawrence, 


and, after being duly sworn, made oath that on or about the — day 
of June, 1883, he went into the store of H. T. Miller & Co., at 
G2 the corner of Ninth and Main streets, Richmond, Virginia, 


and ordered some of their best drawers, stating at the time, I 
want your reinforced drawers; they will not be ripping open in the 
crotch or seat. ‘They replied that they could make me some which 
they were satisfied would not rip. They then took my order and I 
called again in a few days, when they handed me drawers, one pair 
of which I file herewith, marked, “J. L. D. L., 789." They charged 
me seventy-five cents per pair for said drawers, whereas I had previ- 
ously learned that Anderson sold them for one dollar. ‘They showed 
ine stock of the same style and make of drawers, but I preferred to 
have mine made to order. 


J. L. D. LAWRENCE. 


Subscribed and sworn to before me this 3rd day of August, 1883. 


TAZEWELL ELLETT. 
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The following is Exhibit H. B., referred to in the deposition of 
Heman Baldwin: 


q 


3 Exuisit H. B. 


~ 


STATE OF VIRGINIA, lias 
nd e . POO. 
City of Richmond, § 


Heman Baldwin, being first duly sworn, made oath as follows: 
During the month of March, 1883, | went to the store of H. T. 
Miller & Co., at the corner of Ninth & Main streets, Richmond, Vir- 
ginia, and asked for some of his Acme drawers, elliptic, double-back- 
action, that would not split in the crotch, and such as he advertised 
in the State in an advertisement, a copy of which is herewith filed 
as an exhibit, marked X. The young man in the store immediately 
took from under the counter a box of drawers and showed them to 
me, saying that they were the drawers advertised, and that they 
would guarantee that they would not split in the crotch, and offered 
them to me at seventy-five cents, stating that these were their best 
quality, and that they had some that they would sell at sixty-five 
cents. I replied that I wanted the best he had, & took a pair of those 
shown me, and which I now file herewith, marked “ Miller’s Acme,” 


paid for them, and left the store. 
H. BALDWIN. 


The within affidavit sworn to and subscribed before me this 3 day 
of August, 1885. 
TAZEWELL ELLETT, 
Notary Public for Richmond City, Virginia. 


74 Notice. 


To H. T. Miller & Co. : 

Take notice that on Tuesday, July 29th, 1884, at 11 o’clock a. m., at 
the officeof McGuire & Ellett,1113 E. Mainstreet, Richmond, Virginia, 
before W. Cabell Trueman, notary public and special commissioner 
United States court, we will take the depositions of Charles Sizer, 
of Richmond, Virginia, and 8. E. Bishop, of same place, and others, 
to be used as evidence in our behalf in a certain cause pending in 
the circuit court of the United States, at Richmond, Virginia, wherein 
you are defendants and [am complainant. If from any cause said 
depositions be not begun then and there, or being begun be not con- 
cluded, the taking of the same will be continued from time to time 
and at the same place until the same are completed. 

Very truly yours, 
R. H. ANDERSON, 
By McGUIRE & ELLETT, 
His Counsel. 
Richmond, Virginia, July 25th, 1884. 
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79 Depositions on Behalf of Defendants. Filed August 28, 1884. 
Referred to in Final Decree. 


The depositions of John R. Christian and others, taken before 
George A. Hill, a notary public in and for the city of Richmond, 
State of Vi irginia, this twenty-sixth day of August, in the year of 
our Lord eighteen hundred and eighty-four, to be used as evidence 
in a certain suit pending in the circuit court of the United States 
for the eastern district of Virginia, whereof R. H. Anderson is plain- 
tiff and Henry T. Miller & Co. are defendants. 


Present: John 8. Wise, counsel for defendant-, and F. H. McGuire, 
for plaintiff. 

The principal counsel for pl iintiff being absent, the taking of 
these depositions was continued until Wednesday, August 27th, 
1884, at ten o'clock. 

GEO. A. HILL, 
Notary Public. 


Pursuant to adjournment the further taking of these depositions 
is resumed this twenty-seventh day of August, 1884. 

Present: John 8S. Wise, counsel for defendant-, & Tazewell Ellett, 
counsel for plaintiff. 


76 JoHN R. CuristIan, being duly sworn, deposed and said as 
follows: 


Ist Ques. State your name, age, residence, and occupation. 

Ans. Name, John KR. Christian ; age, eighteen years; 300 N. 9th 
St., Richmond, Va.; salesman by occupation, with H. T. Miller & 
Co., & have been with them since Nov. 10th, 1881. 

2 Ques. Look at the drawers now shown you, marked Exhibit 
“(” with deposition of J. M. Cox, and state what you know about 
them. 

Ans. I know that they are made by Messrs. H. T. Miller & Co. 
The order was taken May 29th, 1880, for C. A. Baldwin. 

3d Ques. State whether drawers like Exhibit Q have been made 
by Henry T. Miller & H. T. Miller & Co. since you have lived with 
them; and, if so, how long? 

Ans. Ever since I have been there. 

4th Ques. Do you know Charles L. Sizer? 

Ans. I do, sir. 

5th Ques. Do you know his handwriting? 

Ans. I do, sir. 

6th Ques. Look at the Index Book now shown you, on the third 
page thereof, & state who wrote C. A. Baldwin, “ # 91,” 1f you know. 

Ans. C. L. Sizer wrote that. 


wi (The Index Book is here filed.) 


7th Ques. I call your attention particularly to the front piece on 
these drawers marked Exhibit Q which overlap- the seam. State 
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whether H. T. Miller and H. T. Miller & Co. have or have not 
been making drawers with that feature of construction ever since 
you have lived with them. 

Ans. They have. 

Sth Ques. State whether you know how long this particular pair 
of drawers has been in stock. 

Ans. About six months ago I put them ina box for stock. | 
knew where they were before that, but that was the first time that 
they came to my notice. 


Cross-examined by TAzewetit Evert, of counsel for plain- 
tiff: 

Ist Ques. What were your duties when first employed by H. T. 
Miller & Co.? 

Ans. Errand boy. 

2d Ques. How long were you thus employed ? 

Ans. About six months; since that have been employed as sales- 
man. 

3 Ques. Did you act as salesman during the time that Sizer lived 
with H. T. Miller & Co.? 

Ans. No, sir. 
78 4th Ques. Have all the drawers made by H. T. Miller & 
Co. since you went to live with them — similar in make to Ex- 
hibit Q? 

Ans. I cannot say. 

5th Ques. When was your attention first called to the make of 
Exhibit Q? 

Ans. About six months ago. 

6th Ques. You had not then observed before that whether all the 
drawers made by H. T. Miller & Co. were like Exhibit Q or not? 

Ans. No, sir. 

7th Ques. Did you ever cut or measure drawers ? 

Ans. I have measured, but not cut. 

Sth Ques. Is there a difference between the measurement of 
drawers like Exhibit Q and other drawers ? 

Ans. None that I know of. 

9th Ques. Were the drawers made for C. A. Baldwin linen or 
cotton ¢ 

Answer. Linen. 

10th Ques. As you went to live with H. T. Miller & Co. after May 
29th, 1880, how do you know tbat drawers were then made by H. 
T. Miller for C. A. Baldwin? 

Ans. Because the drawers were numbered, and that is the number 
of Mr. Baldwin. All drawers are numbered. I also have Mr. Bald- 
win’s word for it, & they also compare with Mr. Baldwin’s meas- 

ure. 
79 lith Ques. Did you know anything of Mr. Baldwin’s meas- 
ure having been taken Mey 29, 1880, before your attention 
was called to them within the last six months? 
Ans. No, sir. 


~2s 
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12th Ques. Had you ever before that noticed the difference between 
drawers Exhibit Q and any other drawers manufactured by Henry 
T. Miller & Co.? 

Ans. No, sir. ° 

13th Ques. Look at the index which you filed and explain what 
“©, A. Baldwin, No. 91,” means. 

Ans. It means that #91 is the No. of Mr. C. A. Baldwin’s drawers 
ordered. 

14th Ques. Did any one ever call at H. T. Miller & Co.’s and ask 
to be shown their new drawers by you; if so, who was it, when, and 
under what circumstances ? 

Ans. No, sir; we did not have any new drawers. 

15th Ques. Did not Charles L. Sizer call at H. T. Miller & Co.’s 
and ask to be shown some of the drawers advertised in the “State” 
by H. T.!Miller & Co.? 

Ans. He did, and I told him they were the same drawers which 

we had always been making, and that Mr. Miller put this ad- 
80 vertisement into rhyme and put it in the “State,” and it at- 

tracted his attention. I don’t remember the day. I showed 
him no drawers. 

16th Ques. Did H. 'T. Miller & Co. have any drawers that corre- 
sponded with the advertisement ? 

Ans. I don’t know how you could get a pair of drawers that were 
duplex, elliptic, double-back-action, three threads in the reel, and 
warranted not to split in the seat. 

17th Ques. Why, then, was such an advertisement put in the 
papers ¢ 

Ans. An idea of Mr. Miller’s. 

18th Ques. As you say in answer to cross-question sixth that you 
had not before six months observed whether all the drawers made 
by H. T. Miller & Co. were like Exhibit () or not, did you or not 
before then know of such a difference ? 

Ans. | hever noticed. . 


And further this deponent saith not. 


JNO. R. CHRISTIAN. 


Mrs. JANe E. Gress, another witness, being duly sworn for the de- 
fence, testifies: | 


By Joun S. Wise, for defence : 


Ist Question. What is your name, age, residence, & occu- 
51 pation ? 
Ans. Name, Jane E. Gibbs ; age, 60 years ; residence, Rich- 
mond; occupation, seamstress. 
2nd Question by same. How long have you been making drawers 
for Henry T. Miller & H. T. Miller & Co.? 
Answer. I have been making drawers, off & on, for eight or ten 
years. I worked in general, but made drawers generally. 
Ssrd Question by same. Look at the book marked Mrs. J. E. Gibbs, 
now filed & shown to you, & state what it is. 
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Ans. It is the pass book between Mr. Miller and myself by which 
I worked. 
4th Question by same. Look at the page of entries headed “ May 
s0th” and state whether the entries therein are as they were when 
you did the work. 
Ans. I cannot see but that it is the same when I did the work. 
5th Question. Look at these drawers marked Exhibit “Q,” #91, 
and state whether you made them. 
Ans. I cannot say positively that [ made those drawers, though 
I made linen drawers for Mr. Miller just this pattern, but I 
82 would not be willing to say, from the length of time, that 
these are the ones. 
6th Ques. Why can’t you identify this particular pair as made 
by you? 
Ans. Only because they have been made so long that, of course, 
I could not identify my work. 
7th Ques. Look at the facing of these drawers, Exhibit “Q,” & 
particularly the piece extending over the seam of the crotch, and 
state when you first saw drawers made that way & whether you ever 


made any like them for H. T. Miller or H. T. Miller & Co.; and, if 


so, when you first made such and how long you have been making 
such. 

Ans. I never saw them until I made them for Mr. Miller. I could 
not give you the date, but 1t was the first or second year that I went 
to work for him. I would not be positive. 

8th Ques. Did you make drawers like Exhibit “Q” as early as 
eighteen hundred and eighty ? 

Ans. Why, certainly I did, and must have made them before that. 

9th Ques. I want you to state,as near as vou can, how many 

years ago you first made drawers like these, Exhibit ‘‘Q,” for 
83 Mr. Miller. I don’t wish you to be exact, but to state the 
number of years numerically. 

Ans. I will say this, that I must have made them at least three 
years. 

10th Ques. Are you now working with Mr. Miller? 

Ans. No, sir; | am not. 3 

11th Ques. How long has it been since you worked for him ? 

Ans. It must have been a year and a half. 

X ex’d by Mr. ELiert: 

1 X Ques. Did you ever make any other style of drawers for Mr. 
Miller ? 

Ans. Yes, sir. I made some closed at the seat, but I did not 
make a great many. I mean by that that the piece did not lap, 
but we did not make but very few of them; when we done that we 
always put the stay on them. 

2nd X Ques. Did you ever make any other style after making the 
first like Exhibit “Q?” 

Ans. No, sir. 

ord X Ques. Did you make the drawers of this style because it 


. 


was your idea, or that of Mr. Miller? 
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Ans. That of Mr. Miller. 
84 4th X Ques. Did Mr. Miller positively instruct you to make 
them of this style? 

Ans. Hedid. 

5th X Ques. I repeat two X Ques., & I desire to know whether you 
are positive that you never made any other style than Exhibit “Q” 
after the first pair like that you made. 

Ans. [ am certain I did not. 

6th X Ques. Did you ever make any of this style before Mr. Cox 
went to live with Mr. Miller, in 1878? 

Ans. I do not know. I do not know exactly the date Mr. Cox 
went to Mr. .Miller’s. 

7th X Ques. Presuming that Mr. Cox went to Mr. Miller’s in 
1878, did you ever make any of the style Exhibit “Q” before that 
time ? 

Ans. My memory don’t last me that long ago, as I have just told 
you awhile ago, unless I had it down. 

Sth X Ques. Did you ever make drawers of other styles for 
Miller ? 

Ans. [ told you that I made a very few when I first commenced 
working for him, but none since. 

9th X Ques. Is there any way that you can arrive at the exact date 

when you commenced to make drawers like Exhibit “ Q?” 
85 Ans. No, sir. 
10th X Ques. Why, then, are you so positive that you com- 

menced to make them at least three years ago? 

Ans. | am not any more positive than this, that I made them for 
Mr. Miller, & i know it was not last year or the vear before. 

llth X (Jues. When, as well as you Can recollect, did you first 
begin making drawers like Exhibit “Q?” 

Ans. I could not say. I did not keep the date nor the year. 

12th X Ques. Have you no recollection of it whatever ? 

Answer. Not to the day nor date. 

13th X Ques. I do not wish the exact day & date, but about what 
time did you commence making them ? 

Ans. Could not say. 

l4th X Ques. You, then, have no recollection whatever of the 
time ? 

Answer. No,sir. I have said all I know about it. I have no re- 
collection of day & date. I kept no register. You've got the book, 
& that is all that I can say. 


Re-examined by Mr. WIsE: 
Ist Ques. Were the drawers which appearas made by you 
86 on your pass book under date of May 30 made like these now 


shown you, Exhibit “Q,” or not? Do you know? 
Ans. They were made of that pattern. 


Re-X examined by Mr. Exvert : 


lst Ques. How do you know they were of this pattern ? 


Ra Rad: lg AEN le SN eit! i oI FR 
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A. From not making any others. 


Further deponent sayeth not. 
JANE E. GIBBS. 


Miss JutrA Wapbz, being sworn for the defence, testifies : 
By Mr. WIsE: 
Ist Ques. What is your name, age, residence, & occupation ? 
Answer. Julia Wade; age, 23; reside in Richmond ; occupation, 
shirt and drawers maker. 
2nd Ques. Have you ever made drawers for H. T. Miller or H. T. 
Miller & Co.? If so, since when ? 
Ans. Yes; since 1880. 
3rd Ques. Look at the book now shown you. What is it? 
Book now filed, Julia Wade, No. 7. 
Answer. It is my pass book. 1 went to work for him latter part 
of December, 1880, & worked for him for four years. 
4th Ques. It has not been four years since December, 1880. How 
do you make it you have worked four years ? 
87 Ans. I said nearly four years; [ did not say four years. 
Sth Ques. Look at the drawers now shown you, Exhibit 
Q, and tell me if you ever saw any like them ; and, if so, where ? 
Ans. I never saw any until 1 went to Mr. Miller’s. I worked in 
a shirt factory before then, but sawnone. This was the only factory 
saw them in. 
6th —. Did you ever make any like Exhibit Q for Mr. Miller? 
Ans. Yes, sir. 
7th Ques. When did you first make drawers like these for Mr. 
Miller? 
Ans. About a month after I went there. I went on shirts first. 
Sth Ques. Are you certain that the drawers you made about a 
month after you went there had the facing and piece extending 
over the seam of the crotch like this pair? 
Objected to by counsel for plaintiff as illegal and leading. 
Ans. Yes, sir; every one. They were made & laying on a table 
when I got there, and have been made ever since. 
9th Ques. State whether or not you have been making them like 
Exhibit Q ever since you have been in Mr. Miller’s employ- 
ment. 
88 Ans. I have ever since. 
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Cross-examined by counsel for plaintiff: 

ist. Ques. What time in 1880 did you go to live with Henry T. 
Miller? 

Ans. In December. 

2 Ques. Are you certain of this? 

Ans. Yes, sir; if I was not I would not have said it. 

3d Ques. Did you not live with R. H. Anderson just before going 
there? 
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Ans. I did. I don’t know when I went to Anderson’s; and loafed 
two weeks before I went to Mr. Miller’s. 
4th Ques. At what time did you leave Mr. Anderson ? 
Ans. I must have left about the first of December, 1880. 
5th Ques. When you worked for Mr. Anderson did you work in 
his factory ? 
Ans. Yes, sir. 
6th Ques. When you went to work for Mr. Miller did you work 
at home or in his factory ? 
Ans. In his factory. 
7th Ques. Where was Mr. Anderson’s factory situated when you 
left him ? 
Ans. I don’t know now, he baving moved so many times. 
Sth Ques. How long did you work for Mr. Anderson ? 
89 Ans. Nine months continuously. 
9th Ques. Where was Miller’s factory situated when you 
went to work for him? 
Ans. Over Ramos & Moses, in fourth story. 
lOth Ques. Did you not live with Anderson until August 20th, 
1881 ? 
Ans. No, sir; I don’t think I did. 
Lith Ques. Did you ever work for Miller while living with 
Anderson ? 
Ans. No, sir. 
12th X Ques. Did you ever work for Anderson while living with 
Miller ? 
Ans. No, sir. 
13th X Ques. You are certain you did not live with Anderson dur- 
ing the vear 1881? 
Ans. No, sir; I am certain. 
l4th X Ques. What is the date of your first pass book with H. T. 
Miller ? 
Ans. That is something I can’t say; I guess he knows more 
about it than I do. 
loth X Ques. Did he give you a pass book when you first went 
there? 
Ans. Yes, sir. 
16th X Ques. How many pass books have you had since you have 
been there? 
Ans. I could not give account. 
17th X Ques. Look at the pass book alluded to, marked Julia 
90 Wade, No. 7, beginning with page 1, down to the bottom of 
pages 6. You will find on pages 1, 2, & 3 the dates are De- 
cember 10th, no year; Dec. 17, no year; Dec. 24th, no year; Jan- 
vary Ist, no year; Jan’y 13th,1881; Jan’y 21st, no year; & then on 
pages 4 & 5 and succeeding pages it is January 29th, '82; February 
4th, 82; Feb’y 11, 1882; Feb’y 18, 1882, & so on. Explain why 
on page 3 the year 1881 is used, and on subsequent pages, beginning 
with Jan’y 29th, on 4th page, 1882(the year of) is used. 
Ans. Well, I can’t answer the question; I leave it to Mr. Miller ; 
I can’t recollect; I reckon he can; I can’t keep anything in my 
mind, 
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(It is hereby agreed between parties that the entry of 1881, in 
January, is probably a mistake, and that the old year was used 
through inadvertence, the book being, in fact, for 1882.) 

18th Ques. Said pass book being for 1882, are you still confident 
that you went to work for Mr. Millerin December, 1880? Was it not, 
rather, December, 1881? 

Ans. No, sir; it was not; it was 1880. 

19th Ques. You are certain that vou never saw any of these 
91 drawers before you went to Mr. Miller’s? 

Ans. lam. I never saw any, and I made the first pair of 
drawers about a month after I went there. 

20th Ques. State whether or not you are so positive that you went 
to live with Mr. Miller in 1880 that if I show you from the pay-, 
rolls of Anderson that he paid you your salary up to August 20th 
1881, you would assert that you went to Miller in December, 1880? 

Ans. I will. I don’t want to see his programme. 


And further this deponent saith not. 
Miss JULIA WADE. 


Henry T. MILuer, the defendant, being sworn, deposeth and saith 
as follows: 

Ist Ques. When did you first make drawers like Exhibit Q, 
and from whom did you get the idea, & have you been making 
them regularly ever since? 

Ans. A short time after Mr. Cox came to live with me, in 1878 or 
1879, I don’t remember which, several parties, particularly fleshy 
men, complained of their drawers splitting adown the seam in the 

crotch. Mr. Cox, my cutter,said he could obviate this by ex- 
92 tending the front facing across the crotch seam. He cut 

nearly all of the drawers about that time for fat men to ob- 
viate this splitting down the crotch seam. We have been mak- 
ing them regularly ever since of the pattern like Exhibit Q, for now 
about four years, principally for special orders. Sometimes in mak- 
ing stock the girls making them would fail to extend the front facing 
across the crotch seam. 

2d Ques. State what evidence you have that Exhibit Q was made 
for Charles Baldwin. 

Ans. My recollection is Mr. Baldwin called & left his order for 
drawers May 29th, 1880. I now file drawers order book, marked 
“drawers orders,” and Mr. Baldwin’s order is numbered 91, & is 
for three pair- of linen drawers, with details as mentioned on the 
order. I also file book marked “ Index, H.T. Miller, August, 1874,” 
whick was originally a shirt index, subsequently turned into drawers 
index. From Mrs. Gibb’s pass book of date May 30th, 1880, she 

made that week quite a lot of drawers for special orders. I 
93 see that she made order No. 91, and, on reference to my 
drawers order book, I find they were made for C. A. Bald- 
win. She was paid for making them on June 5, 1880. I also file 
book—what we term our charge book—marked Exhibit “M.” All 
goods brought in by the operators, examined, and were charged in 
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this book, Exhibit “ M,” & I find on page 47 that C. A. Baldwin is 
charged with three pair of linen drawers, at $3.00 per pair. The 
drawers were returned by Mr. Baldwin and scratched out against 
him, not carried to the regular day book. He complained, as well 
as I remember, that they did not fit him. From reference to my 
order books we never made Mr. C. A. Baldwin any other than the 
three pair- of linen drawers ordered by him May 29, 1880, & re- 
turned. 

od Ques. State whether Exhibit Q was one of that identical three 
pair- of drawers and where are the other two pair-? 

Ans. It is one of the identical pair-. The other two pair- were in 
my stock at the time this pair was filed, and I think they are there 
how. 

4th Ques. You have heard & seen the testimony of Mr. 

a4 Sizer, in which he states that you made no drawers of this 

character while he was with you, and also insinuates that 

this pair of drawers has been substituted for those made for Mr. 
Baldwin. State what you have to say in reply to that testimony. 

Ans. I heard the testimony of Mr. Sizer, and was astonished at 
his evidence. I[ am satisfied that he never while with me ever ex- 
amined the crutch of a pair of drawers. His duty was, when the 
drawers came in from work, to see that they were ordered for but- 
tons or strings at ankle, reinforced or plain in seat. ‘The order for 
the front facing was an order tothe cutters alone, and so under- 
stood. The Exhibit i, is one of the identical pairs made for Mr. 
Baldwin. 

Cross-examined : 

1 X Ques. How do you know that Exhibit Q are the identical 
pair of drawers made for C. A. Baldwin ? 

Ans. Because they are numbered 91. That is the number of Mr. 
Baldwin’s order for three pair- of linen drawers. At that time we 

numbered all orders, shirts & drawers, with pen & ink. They 
YD were first sent down from the factory by the cutter marked 

In pencil, When I moved to cor. of 9th & Main St. & Mr. 
Mitchell became a partner we took stock. These drawers were then 
numbered with pen & ink, according to the order book, by Charles 
L.. Sizer, & put In stock. 

2d Ques. When you say sent down by the cutter, what do you 
mean * 

Ans. I mean that they were sent in by the cutter or operatives to 
be delivered and charged. 

od (Jues. Do you know that that was done with this pair of 
drawers in particular or with your stock generally ? 

Ans. It was done only with special orders that were misfits & not 
sold, but left on hand. The stock drawers are not numbered in ro- 
tation as the special orders ere. 

4th Ques. Do you know all that you have said above of this par- 
ticular pair of drawers of your own personal knowledge or do you 
glean it from the customs of your house in reference to orders in 
general ? 
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Ans. From my system of doing business I know that the 
96 drawers alluded to were made for Mr. Baldwin. 
And further this deponent saith not. 


H. T. MILLER. 


[, George A. Hill, do certify that the foregoing depositions were 
taken before me; that each witness was sworn and subscribed to 
their respective evidence, and that the said evidence was taken at 
the time and place mentioned in the notice herewith accompany- 
ing. 
GEO. A. HILL, 

Notary Public. 


Notice Attached to Foregoing Depositions. 


To R. H. Anderson: 

Take notice that on Tuesday, August 26th 1884, at 10 o'clock a. 
m., at the office of John S. Wise, No. 5 U.S. custom-house, Rich- 
mond, Virginia, before George A. Hill, notary public, we will take 
the depositions of John R. Christian, Henry T. Miller, Mrs. Jane E. 

Gibbs, Miss Julia Wade, and others, to be used as evidence 
v7 in our behalf in a certain cause pending in the cireuit court 

of the United States for the eastern district of Virginia, at 
Richmond, Virginia, wherein you are plaintiff and we are defend- 
ants. 

If from any cause said depositions be not begun then and there, 
or, being begun, be not completed, the taking of the same will be 
continued from time to time and at the same place until the same 
are completed. 

Please protect your interest in this matter. 

Respectfully, HENRY T. MILLER & CO.,, 
By JNO. 8. WISE, Attorney. 
Richmond, Virginia, August 18th, 1884. 


Endorsed : Service accepted. Richmond, Virginia, August 18th, 
1884. McGuire & Ellett, counsel for R. H. Anderson. 


U8 Depositions on Behalf of Complainant, Filed October 1st, 1884, 
Referred to in Final Decree. 


The depositions of Mrs. D. Ellett and others, taken before me, H. 
Cabell ‘Trueman, notary public and special commissioner United 
States circuit court for the eastern district of Virginia, pursuant 
to notice hereto attached, at the office of McGuire & Ellett, in the 
city of Richmond, on the 27th day of September, 1884, between 


the hours of 6 a. m. and 6 p. m., to be read as evidence on behalf 


of R. H. Anderson in a certain cause pending in the circuit court 
of the United States for the eastern district of Virginia, at Rich- 
mond, Virginia, wherein R. H. Anderson is complainant and 
Henry T. Miller & Co. are respondents. 


Present: Tazewell Ellett, counsel for complainant. 
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Mrs. D. Ettert, a witness of lawful age, being first duly sworn, 

deposeth and saith as follows: 
By TAzeweit Evert, counsel for complainant : 

Jy) lst Question. State you name, age, occupation, and resi- 
dence. 

Answer. My name is Mrs. D. Ellett: age, above twenty-one years ; 
householder; residence, 118 N. 20th St. 

2nd Question. Did you ever do any sewing for H. T. Miller and 
H. T. Miller & Co.; if so, when? 

Answer. No, sir; I didn’t make the drawers. I finished off some 
drawers that my daughter made; sewed for him between 1879 and 
1883. 

srd Question. Did you finish off other drawers than those your 
daughter made? 

Answer. Yes; plenty of them; as many as 12 pairs a day some- 
times. 

4th Question. On an average, how many would you finish off in 
a month ? 

Answer. I couldn’t tell exactly, for some days I finished off shirts. 

Sth Question. During this interval how many persons did you 
finish off drawers for? 

Answer. I can’t tell. I finished off for different machines and for 
his workmen in general. 

6th (Juestion. Do you consider yourself an expert In reference to 
the different styles of drawers made by Richmond manufacturers 

since 1870? 
100 Answer. I think Iam a very good judge; I have finished 
them for H. T. Miller and others. 

7th Question. Look at the drawers which I now hand you, marked 
Exhibit “Q,” and state whether or not that is the style of drawers 
you finished off for H. T. Miller. 

Answer. No, sir. 

Sth Question. State the difference in the style of Exhibit “Q” 
and the drawers that you finished off while with H. T. Miller. 

Answer. The reinforcement just came duwn to the seam and was 
stitched across in the drawers I finished. In these drawers, Exhibit 
“— oe overlaps the seam. 
9th Question. How many pairs of drawers do you think you fin- 
ished for H. T. Miller while finishing for him ? 

Answer. I reckon it would average 25 pairs a week. 

10th Question. State what you mean by finishing off. 

Answer. Working the button-holes, sewing on buttons, and hem- 

ming tapes in the crotch and at the back. 
10] Lith Question. While hemming this tape in the crotch did 
you ever finish any of the style of Exhibit “Q?” 

Answer. I don’t remember whether I ever did or not. 

12th Question. Did you ever notice any of this style of drawers, 
Exhibit “ Q,” during that time ? 

Answer. No, sir; I did not. 
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And further this deponent saith not. 
M. A. ELLEPT. 


Mrs. L. V. ALLEN, being first duly sworn, deposeth and saith as 
follows: 
By ‘TAzewer Evvert, counsel for complainant: 
ist Question. State your name, age, occupation, and residence. 


—. My nameis Mrs. L. V. Allen; age, above twenty-one; I have 
no occupation, and [ live with my mother at 118 N. 20th street. 


2nd Question. Did you ever make any drawers for H. T. Miller 


and H. T. Miller & Co.? 
Answer. Yes, sir; I did, between 1881 and 1883. 
3rd Question. Did you make them continuously for them during 
that time? 
Answer. Yes, sir. 
102 4th Question. Look at the drawers which I now hand you, 


marked Exhibit “Q,” and state whether that is the style of 


drawers made by you for H. T. Miller and H. T. Miller & Co. 

Answer. No, sir. 

5th Question. In what does this style, Exhibit “ Q,” differ from 
the style of drawers you made for H. T. Miller and H. T. Miller & 
Co.? 

Answer. The reinforcement or front facing came down to within 
about an inch of the crotch and was stitched to the garment at the 
end, while Exhibit “Q” overlaps the seam. 

6th Question. Was there any change made in the style of the first 
drawers and the last drawers that you made? 

Answer. I know they were made in two styles while I was there— 
that is, the facing came to the seam in one, and the other came to 
within an inch of the seam. I never made a pair that the front 
facing overlapped the seam while I was there. 

7th Question. When did you first see a pair of drawers of the 
style of Exhibit “Q?” 

Answer. That is the first pair I have ever seen. 
103 Sth Question. Which were the first drawers you ever saw 
that overlapped the seam ? 

Answer. ‘Those made by Mr. Anderson. 

Yth Question. You mean those like Exhibit “B,” which I now 
hand you? 

Answer. Yes, sir. 

10th Question. Are you certain you made drawers for H. T. Miller 
& Co. and H. T. Miller? 

Answer. I do not know when Mr. Miller’s partner went in with 
him. lam certain I made them for H. T. Miller. 


And further this deponent saith not. 
Mrs. L. V. ALLEN. 
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No other witness appearing, the further taking of these depositions 
is continued until Sept. 29th, at the same place and between the same 
hours. 


W. CABELL TRUEMAN, Com’r. 
Office of McGuire & Ellett, Sept. 29, 1884. 
Present: Tazewell Ellett, counsel for complainant. 


Joun J. GANN, being first duly sworn, deposeth and saith as fol- 
lows : 


By TAzeweLi ELvLett: 


104 Ist Question. State your name, age, occupation, and resi- 
dence. 
Answer. Mr. John J. Gann; age, fifty-two; occupation, sign- 


painter; residence, 410 Hancock street. 
2nd Question. State whether or not you ever purchased any draw- 
ers of H. T. Miller & Co.; and, if so, about when, what induced you 
to buy,and under what circumstances the purchase was made. 
Answer. I purchased a pair of drawers of H. T. Miller & Co. It 
was at the time the advertisement was in the State. They adver- 
tised patent el-iptic drawers, and I went. there on that account just to 
see if there was any difference between them and other drawers. | 
went in the store and asked fora pair of drawers. They showed 
me a pair of ordinary drawers. J asked them for the kind adver- 
tised in the State—patent el-iptice—a pair of which I purchased. 
ord Question. What induced you to refuse the first pair they 
offered you? 
Answer. I was induced to purchase the el-iptie by the difference 
between them and the ordinary drawers. The difference was 
they had an extra piece that came over the seam somewhat 
105 round, which made them more durable. 
ith Question. State whether or not the pair of patent el-iptic 
double- back-action, three threads in the reel drawers shown you by 
them were identical with Exhibit “ X.” 
Answer. Yes; they were the same. 
5th Question. How was the reinforcement fixed on the drawers ? 
Answer. It came down the front and was stitched in the seam. 


And further this deponent saith not. 
JOHN J. GANN., 
STATE OF VIRGINIA, 1... 
as > ms > 88 ; 
( ily O} Richmond, j 


I, W. Cabell, Trueman, a notary public for the city aforesaid, in 
suid State, and special commissioner of United States circuit 
court for the eastern district of Virginia, do hereby certify that the 
foregoing depositions were duly taken, sworn to, and subscribed be- 
fore me at the times and place mentioned therein. 

Given under my hand this 29th day of September, 1884. 

W. CABELL TRUEMAN, 


N. P. and Special Com’r. 
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106 Notice Attached to Foregoing Depositions. 


To Henry T. Miller & Co.: 

Take notice that I shall, on the 27th day of September, 1884, 
the office of McGuire & Ellett, in the city of Richmond, between 
the hours of 6 a. m. and 6 p. m. of that day, to wit, at 11 o’clock a. 

1., before W. C. Trueman, notary public and special com’r U.S. 
circuit court for the eastern district of Virginia, J will take the depo- 
sitions of Mrs. D. Ellett, Mrs. Milton Allen, and others, to be used 
as evidence in my behalf in a certain cause pending in the circuit 
court of the United States for the eastern district of Virginia, at 
Richmond, Virginia, wherein you are respondents and I am com- 
plainant. If from any cause said depositions be not begun then 
and there, or being begun be not concluded, the taking of the same 
will be continued from time to time and at the same place until the 
same be completed. 

Very truly y’1 R. H. ANDERSON, 
By McGUIRE & ELLETT, 
His Counsel. 


tichmond, Virginia, Sept. 17, ’84. 


Endorsed as follows: 


Executed this 18th day of Sept., 1884, by delivering to H. T. Mil- 
ler & Co. a true copy of the within notice. 
THOS. Ek. BALLARD, 
Dp'ty Marshal. 


107. The deposition of A. D. Irving, filed Feb’y 21st, 1885, on 
behalf of the complainant, referred to in the final decree. 


Affidavit for Dedimus. 


R. H. ANDERson, PI’t., 
v. In Equity. 
H. T. Mitter & Co., D’f’ts. J 


IN THE CLERK’S OFFICE OF THE CrircurIt COURT OF THE 
UNITED STATES FOR THE EK ASTERN District oF VIRGINIA, 
RicuMonpb, Nov’r 26, 1884. 
This day personally appeared before me Tazewell Ellett and made 
oath that A. D. Irving, of Sandy Point, Texas, a witness on behalf 
of the complainant in the above-entitled cause, is a resident of the 
State of Texas and is a material witness for the complainant. 


Teste: M. F. PLEASANTS, Clerk. 
No { 7 Ce. 
To H. T. Miller & Co.: 


Take notice that in the suit in equity depending in the circuit 
court of the United States for the eastern district of Virginia, wherein 2. 
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I am complainant and you are defendant-, I have, in conformity 
with the 57th rule of the Supreme Court of the United States, pre- 
scribed for the use of the circuit courts of the United States, filed 

interrogatories to be propounded to A. D. Irving, a witness in 
108 my behalf, and that on the 28th day of January, 1885, I shall 

apply at the clerk’s office of said court for a commission to 
take the de position of said witness, as the rule aforesaid prescribes 
and meanwhile you can appear in the clerk’s office of said court 
and file cross-interrogatories to be propounded to the said witness if 
you think fit. 

Very resp’fy, R. H. ANDERSON, 

By His Solicitors. 


En lorse d: Executed this 17th day of Jan’y, 1885, by delivering a 
copy of the within writ to Henry T. Miller, one of the firm of H. T. 
Miller & Co. Thos. I. Ballard, dep’ Ly marshal. 


Dedimus. 


UNITED STATES OF AMERICA, a 
, ~ . . vr. . . » SS 
Kastern District of | irginia, § 


The United States of America to James A. Baker, Main near Con- 
gress street, Houston, Texas, Greeting: 

We, reposing special confidence in your fidelity and provident cir- 
cumspection, do hereby authorize and appoint you to take the testi- 
mony in writing of A. D. Irving, whom you are hereby authorized 
and required to bring before you at such time and place as you may 

designate and appoint for that purpose, and that at such time 
109. = and place you will proceed to examine under oath said wit- 

ness upon the interrogatories hereto annexed at the instance 
of the complainant in a certain cause now pending and undeter- 
mined in our circuit court of the United States for the eastern dis- 
trict of Virginia, before the judge thereof, wherein R. H. Anderson 
is plaintiff and H. T. Miller and Wm. Mitchell, partners trading 
under the style and firm name of H. T. Miller & Co., are defendants. 
The answers of the witness to the annexed interrogatories you will 
cause to be reduced to writing in the order in which they shall be 
answered, and shall then be signed by said witness. At the foot 
thereof you wiil add a certificate, subscribed by yourself, stating that 
it was sworn to and subscribed by said witness, and the time and 
place when and where the same are taken, which said examination 
of said witness so taken, with your certificate thereto attached, you 
will send directed to our clerk of our circuit court of the United 
States for the district of Virginia sealed, with the naines of the par- 
ties litigant endorsed thereupon, with early dispatch, together with 
this writ. 

Witness the Hon. M. R. Waite, Chief Justice of the Supreme Court 
of the United States of America, at Richmond, Virginia, this 28th 
day of January, in the year of our Lord one thousand eight hundred 
and eighty-five, and of our Independence the 109th. 

[Seal United States Circuit Court, Eastern District of Virginia. ] 


M, iy PLEASANTS, Clerk. 
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110 Interrogatories Anneved. 
In the United States Cireuit Court for the Eastern District of 
Virginia. 


R. H.-Anperson, a Citizen of Richmond, Virginia, Complainant, 
is, 


H. T. Mririer and Wm. MircHe .t, Citizens of Richmond, Virginia, 
Defendants. 


[Interrogatories propounded by the complainant for the examination 
of A. D. Irving, a witness to be produced, sworn, and examined in 
this cause on behalf of the complainant. 


ist Interrogatory. Were you ever in the gentlemen’s furnishing 
business ; if so, when, where, with whom, and for how long? : 
2nd Interrog. How long, if ever, did you live with H. T. Miller 
& Co., and what were your duties while with them? 
ord Interrog. Did you act as cutter of drawers for H. T. Miller ; 
and, if so, was it your duty to instruct those who made them up as 
to how they should be made? 
4th Interrog. What was the sty!e of drawers that you cut and 
instructed others to make? 
5th Interrog. Did you ever cut any drawers while at H. 'T. Miller’s 
the front facing of which extended beyond the seam ? 
6th Interrog. Were there any drawers made at H. T. Mil- 
111 ~—Jer’s during the time that you lived with him by any of his 
employees the front facing of which extended beyond the 
seam as it does in the pair of drawers filed herewith marked Exhibit 
Q? 
7th Interrog. How was the front facing in the drawers cut and 
made in the establishment of H. ‘Tl. Miller at that time arranged ? 
8th Interrog. When drawers are cut for front facing to stop at 
seam can they be put together so that front facing will extend over 
seam ¢ 
9th Interrog. Do you know or can you set forth any other matter 
or thing which may be a benefit or advantage to the parties at issue 
in this cause or either of them or that may be material to the sub- 
ject of this your examination on the matters in question in this 
cause? If yea, set forth the same fully and at large in your answer. 
McGUIRE & ELLETT, 


Solicitors for Complainant. 


Cross-interrogatories to be propounded to A. D. Irving on behalf of 
the defendants, H. T. Miller & Co. 


Ist X Question. When were you employed by Henry T. Miller? 
2nd X Question. When were you discharged ? 
3d X Question. Where did you do your work for Miller while in 
his employ; was it at his store or at the factory? 
112 4th X Question. Were you ever employed at the factory ? 
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oth X Question. Who was foreman or head cutter at the factory 
while you were in Miller’s employment? 

6th X Question. Why were you discharged ? 

7th X Question. When you were discharged did you not insist 
that you would remain until a year from your first employment had 
expired and claim that you were employed for a year? 

8th X Question. Did not Mr. Miller forbid your return to the store 
or remaining any longer? 

9th X Question. Were the feelings between yourself and Mr. Mil- 
ler friendly when you departed and are they friendly now ? 

JNO. S. WISE, P. D. 


STATE OF Texas, Harris County: 

Answers and depositions of A. D. Irving, taken before me, James A. 
Baker, the commissioner named in the commission heretoattached, 
in answer to interrogatories and cross-interrogatories hereto at- 
tached, and by virtue of said commission, to be read in evidence on 
behalf of the complainant in the case of R. H. Anderson vs. H. T. 

Miller & Co., pending in the circuit court of the United 

115 States for the district of Virginia, at Richmond. 


Said witness, being first duly sworn, in answer to said interroga- 
tories and cross-interrogatories dleposes and Says as follows : 


In answer to the first interrogatory-in-chief he says: I have been 
in the gentlemen’s furnishing business about 12 years in Baltimore, 
Md., and Richmond,Va., Louisville, Ky., and Houston. 

In answer to the second interrogatory-in-chief witness says: I was 
cutter for H. T. Miller & Co. for about 9 or 10 months. I believe it 
was in 1581. 

In answer to the third interrogatory-in-chief witness says: Miller 
& Co. had two cutters at that time, of which I was one. [ cuta por- 
tion of the drawers and gave instructions as to the making up of all 
my work. 

In answer to the fourth interrogatory-in-chief the witness says: 
The style of drawers which I cut cannot be described so well in words 
as by sample. I therefore attach a sample, marked “J. L.D.L.” The 
sample exhibited as part of this deposition shows the front tacing 

in two pieces; the drawers as cut by and made under my 
114. direction had the front facing in two pieces, the same as the 

sample. The difference between the sample and the drawers 
which I cut and had made will appear from the right-hand facing of 
the sample, in that both facings were inclosed in the cross-seam, as 
shown by the right-hand facing of the sample, being pinned at the 
seam. 

[In answer to the fifth interrogatory-in-chief he says: I never did. 

In answer to the sixth interrogatory-in-chief the witness says: Not 
to my knowledge. 

In answer to the seventh interrogatory-in-chief witness says: The 
facing extended to the cross-seam and was closed in with the seam, 
as shown by the front facing of the Exhibit “J. L. D. L.” to this de- 
position, fastened with a pin. 


. «)) 
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In answer to the eighth interrogatory-in-chief the witness says: 

They cannot, because the front facing is cut just long enough to ex- 
tend to the seam. 

115 In answer to the ninth interrogatory-in-chief the witness 
says: | know nothing further. 

In answer to first cross-interrogatory witness says: About March 
first, 1881. 

In answer to second cross-interrogatory witness says: I left there 
about first of November, 1881. 

In answer to third cross-interrogatory witness says: At the store. 

In answer to fourth cross-interrogatory witness says: Never. 

In answer to fifth cross-interrogatory witness says: J. M. Cox. 

In answer to sixth cross-interrogatory witness says: Miller and I 
disagreed about several matters. 

In answer to seventh cross-interrogatory witness says: I claimed, 
according to my contract, that I was employed for a year and would 
expect my salary up to the date of the expiration of the year. 

In answer to the eig-th cross-interrogatory witness says: I don’t 
remember; I believe not. 

In answer to ninth cross-interrogatory witness says: No; 
116 ~they were not. I have got no feeling whatever of any kind 
towards Mr. Miller now. 

And now, having fully answered, I here sign my name. 


A. D. IRVING. 


STATE OF Texas, Harris County: 


i, James A. Baker, the commissioner named in the commission 
hereto attached, do hereby certify that the above and foregoing an- 
swers of the witness, A. D. Irving, to the interrogatories and cross- 
interrogatories hereto attached were this day taken by me at my 
otfice,on Main street, in the city of Houston, in the county aforesaid, 
after said witness was first duly sworn, as mentioned in the caption ; 
and, after said answers were printed, in my presence the witness 
read them over in my presence, and swore that the same are correct, 
and signed them in my presence at the time and place where taken ; 
to certify which I here sign my name. 

Dated Houston, Texas, February 21, 1885. 

JAS. M. BAKER, 


Commissvoner. 
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117  Depositions on Behalf of Defendants, Filed April 3rd, 1885, Re- 
fe rred lo in Final Decree. 


In the Cireuit Court of the United States for the Eastern District of 
Virginia. In Equity. 


R. H. AnperRson v. H. T. Minter & Co. 


The depositions of Sarah E. Blunt, J. M. Cox, and Lottie M. Blunt, 
taken before me, A. W. Patterson, a notary public in & for the city 
of Richmond, State of Virginia, to be read as evidence on behalf 
of the defendants in the above-entitled cause & court. Said depo- 
sitions are taken, without formal notice, by agreement between 
Messrs. ‘Tazewell Ellett, counsel for complainant, and John S. 
Wise, counsel for defendants, at the office of John S. Wise, in the 
city of Richmond, Va., this 2nd day of April, 1885, beginning at 
2 o'clock p. m. 

Present: Mr. Tazewell Ellett, for complainants; John 8. Wise, for 
defendants. 


Complainant, by counsel, objects generally to taking of this 
118 deposition, but not to the form of the above notice or to time 
1% place. 
Miss Saran E. Brunt, a witness of lawful age, being by me first 
duly sworn to testify on behalf of defendants, & interrogated by JOHN 
». Wis! : cd poses WN Says. 


. 


By Counsel Joun 8S. Wise, for defendant- : 


1 Ques. Please state your name, residence, & occupation. 

Ans. Sarah E. Blunt; 316 South 4th St., city of Richmond, Va.; 
have no occupation. , 

ys (ues. by same. Please look at the two pairs of drawers now 
shown you «& tell me all you know about them, to wit, one pair 
marked Ira W. Blunt and one pair marked Walter J. Blunt. 

Ans. These marked Walter J. Blunt were cut by Mr. Cox. | 
bought the linen & carried it to him myself, & my brother went 
thie re W had his measure taken. minade them myself in August, 
S79. Mr. Cox sent them to me after they were cut. These marked 
Ira W. Blunt—I know that Mr. Cox cut those, too, & that they were 
made at home. We never put out any work, but always make it 
at home. They were made the same fall, 1879; I don’t know what 

month. 
119 5srd Ques. by same. Had you any measure by which you 
cut these drawers? «, if so, please produce the same. 

Ans. I had no measure, except the pattern—I mean I| had no 
measure. I only had the drawers just as they were cut by Mr. Cox. 
I now file a pattern which I cut myself from the drawers to save 
the expense of ‘having any more drawers cut by him, Mr. Cox. 


Filed, marked 8. E. Blunt. 


F issenieait anes aiken aaa, See m 
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4th Ques. by same. State what you know of the pattern now shown 
vou, marked “* Exhibit M. A. Blunt.” 

Ans. Mr. Cox cut this pattern in the fall of 1879. These are my 
older brother’s, Ira W. Blunt, & the drawers were cut by this pattern 
& made at home. 

5th Ques. by same. State whether or not since 1879 you have from 
year to year been making the drawers of your brothers of the same 
pattern as those above exhibited. 

Ans. I have; have some at home now; cut & not made. 


Cross-examination by Mr. ELLetr : 


1 X Ques. You say that Mr. Cox cut these drawers. How do you 
know that he cut them ? 

Ans. Because Mr. Miller had no other cutter at the time. 
120 2d X Ques. by same. Are you certain that Mr. Miller had 
no other cutter ? 

Ans. None that | know of; & I took the linen to him to cut the 
drawers. I wasin.the habit of buying for my brother & taking 
the goods or sending them to Mr. Cox to cut. 

3rd X Ques. by same. Are you familiar with the men employed 
by Mr. Miller at that time ? 

Ans. None but Mr. Cox. I never knew any of the men who 
worked for Mr. Miller, except Mr. Cox. I was only personally ac- 
quainted with Mr. Cox. 

4th X Ques. by same. Were you present when your brother’s 
measure was taken ? 

Ans. I was not. 

Sth X Ques. by same. You do not know, then, of your personal 
knowledge, who took your brother’s measure ? 

Ans. No, sir; I do not, but suppose that Mr. Cox did, as they had 
no other cutter at that time. I do know that they had no other 
cutter at that time. 

6th X Ques. by same. Do you make all of your brother’s 
drawers ? 

Ans. Yes; I have done so ever since the war. 

7th X Ques. by same. Since you made this pattern have you made 

all of his drawers of this stvle? 
121 Ans. I have. 
8th X Ques. by same. Do you know that these drawers, 
“Exhibit Ira W. Blunt,” were some of the first that were made by 
you? 

Ans. No; I never made them, but I know that they were made 
by this pattern. My brother’s wife made them & I assisted her. | 
live with my brother, Ira W. Blunt, & whenever his wife needs my 
assistance I help her. : 

9th X Ques. by same. May not the pair exhibited be one of a later 
set made for him? 

Ans. They are the first that were made. 

10th X Ques. by same. How do you know that they were the first 
that were made? 

Ans. Because I asked her for a pair of the first when Mr. Miller 
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sent for me by my niece, as she had told Mr. Miller that I had made 
the drawers by the pattern. [asked her for a pair of the first & she 
gave ine these of Ira Blunt’s. As to Walter Blunt’s, ] have had 
charge of his clothes & I know my work & know his clothes. 

lith X Ques. by same. I understand, then, that all that you know 
of Ira W. Blunt’s drawers is what his wife told you? 

Ans. Yes, sir; when she gave them to me. 

12th X Ques. by same. How do you know that this is a 
122 ~=—spair of the first drawers made by said pattern for Walter J. 
Blunt ? 

Ans. Because I made them myself. ‘Those are the first that I 
made him by the pattern & I have never made him but one pair 
since, because he wears flannel & never wears these more than two 
months in the year. 

lSth X Ques. by same. Did you ever make any for anybody else 
of this pattern ? 

Ans. Never. 

l4th X Ques. by same. Do you know where Miss Lottie Blunt 
was employed in August, 1879—that is, at the time that you claim 
these exhibits were cut? 

Ans. By Mr. Miller. 

L5th X Ques. by same. How long had she been employed there 
at that time? 

Ans. I could not say. 

Nore.—The counsel for def’t- objects to the foregoing two ques- 
tions & all others of similar character unless the plaintiff makes the 
witness his own. 


ISth X Ques. by same. How do vou know that you cut these 
drawers in August, 1879? 

Ans. I know by the death of a friend of mine, who died in Wash- 
ington at the time. Mr. Cox cut them & i made them right 

away. 
125 l4th X Ques. by same. What time did your friend die & 
what was her name? 

Ans. She died in July; Mrs. Nott was her name. 

15th X Ques. by same. How does this enable you to fix the time 
of the cutting of the drawers ? 

Ans. I must confess that I never take much notice of dates, but 
[ know that this friend of mine died in July & I made the drawers 
In August. 

16th X Ques. by same. Did the death of your friend have any 
connection with the making of the drawers ? 

Ans. No, sir. 

17th X Ques. by same. Do you know where Mrs. Nott was buried? 

Ans. She was buried in Ilollywood. She was brought to my 
brother’s house & taken from there to Broad-Street church, & from 
there to Hollywood. 

18th X Ques. by same. When were you first approached concern- 
ing the production of these exhibits & by whom? 

Ans. I couldn’t say exactly when, but by my niece, Miss Lottie 
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Blunt, & Mr. Miller also. As nearly as I can remember, it was in 
January of this year. 
19th X Ques. by same. Was Miss Lottie Blunt then & 1s she now 
employed by H. T. Miller & Co. ? 
Ans. She was « is still. 
124 20 X Ques. by same. Where did you get the Exhibit Walter 
J. Blunt & from whom, & where? 

Ans. I got them from my brother Walter himself. I told him I 
wanted them, & he told me to take them. It was in December, I 
think, at his home, 303 E. Main St. I do not live with him; he is 
married. 

21 X Ques. by same. What motive had. you in asking him for 
them at that time? 

Ans. My niece, Miss Lottie Blunt, asked me to get them. It was 
in January that Mr. Miller asked me about them. 

22d X Ques. by same. State what passed between your brother & 
yourself when he gave vou the drawers. 

Ans. I asked him for those linen drawers that Mr. Cox cut. He 
told me to go & get them, & I told him that I did not like to come 
to court. He says, O, pshaw, go & do anything you can for Henry; 
that he would go himself if it was necessary. 

23d X Ques. by same. You identified these drawers yourself & 
did not depend on what your brother told you about them ? 

Ans. Yes, sir; I went & got them out of the drawer, I think, my- 
self. 

24th X Ques. by same. You say, in answer to the Sth question, 

that you have from year to year been making the drawers 
125. of your brother & you afterwards state that you have only 
made two sets for them; explain this. 

Ans. From this pattern, I said. 

25th X Ques. by same. In answer to the 5th question, which reads: 
“State whether or not since 1879 you have from year to year been 
making the drawers of your brothers of the same patterns as those 
above exhibited,” & you answer, “I have; have some at home 
now, cut & not made,” & afterwards say on cross-examin ation 
that you have only made them two sets. Please reconcile these 
two statements. 

Ans. I never made any for Ira W. Blunt by myself—always make 
Walter’s. I make them whenever he needs them. I didn’t say 
that I made them two sets. I said I had made Walter two sets. 

26th X Ques. by same. Am I to understand, then, that you have 
never made Ira W. Blunt any drawers of this pattern & have only: 
made Walter J. Blunt two sets. ? 

Ans. That is what | mean & have said all the time; I have assisted 
Ira Blunt’s wife in making them always. 


And further this deponent saith not 


SARAH E. BLUNT. 


126 J. M. Cox, a witness of lawful age, being by me first duly 
sworn, deposes and says: 


w- 
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By Joun 8. Wise, Esq., for def’t-: 


Ist Ques. Look at the “Exhibit M. A. Blunt” & state what you 
know about it; it was filed with Miss 8. E. Blunt’s deposition. 


Nore.—Counsel for plaintiff excepts generally to the deposition 
of Mr. J. M. Cox. 


Ans. I cut the pattern in 1879 for Mr. Blunt. That is all that I 
know about it. I know this is the pattern that I cut. 

2d Ques. by same. How do you know that this is the same pat- 
tern ¢ 

Ans. By my handwriting on it, & by the system on which it is 
cut, & that I never cut any other for him at that time. 

3d Ques. by same. Look at the drawers now shown you, marked 
“ Dr. Bargess,” two pairs, & state what you know about them. 


(Question withdrawn.) 


4th Ques. by same. Were you in the employ of Mr. Miller at the 
time that Mr. A. D. Irving was there? 

Ans. I was. 

5th Ques. by same. Look at the drawers now shown you, marked 
“Irving,” & state who cut them. 


(Question excepted to as being secondary evidence.) 


127 Ans. They are cut under the same system that Mr. Irving 

cut, & look like Mr. Miller’s work. For a long while after 
Mr. Irving left there were some drawers made as samples in the 
store, & think this is a pair of those drawers, cut by Mr. Irving & 
made up under my supervision. 

6th Ques. by same. State whether or not, during the entire period 
of Mr. Irving’s employment by Mr. Miller, you were cutting & mak- 
ing drawers for Mr. Miller of the pattern like the “ Exhibit M. A. 
Blunt,” with the reinforcement extending over the crotch seam. 

(Question excepted to as being secondary evidence.) 

Ans. I was. 

7th Ques. by same. Where were you employed & where was Irving, 
& did your employment ever bring you together? 

Ans. I was employed in the factory; had supervision of the 
factory, & stayed there. Mr. Irving stayed in the store. I had 
supervision of his work also, being manager of the shirt & drawers 
department of the business. Mr. Irving had nothing to do with the 
managing or making. We were frequently brought together. 

Sth Ques. by same. What opportunity had Irving to know what 

sort of drawers you were cutting ? 
128 Ans. The only opportunity he had was by examining the 
drawers after they were made & sent to the store from the 
factory. He was prohibited from going into the factory. 

Yth Ques. by same. During your joint service what proportion of 
the cutting of drawers was done by you, respectively ? 

Ans. Mr. Irving cut only a few. 
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Cross-exam’n by TAZEWwELL ELLett, Esq. : 

Ist X Ques. How do you fix the date on which the “ Exhibit M. 
A. Blunt” was cut ? 

Ans. I know that I cut it the first summer that I became ac- 
quainted with the family, which was in 1879. 

2nd X Ques. by same. Do you not daily cut a great many pat- 
terns and drawers ? 

Ans. I do not cut many patterns of drawers; do cut a good many 
drawers. 

3d X Ques. by same. Was there anything special that attracted 
your attention to the time of the cutting of this pattern for Mr. 
Blunt? 

Ans. I remember it well because Mr. Blunt’s family was one of 
the few that I knew at the time. There was nothing further to fix 

the time than that I cut it shortly after becoming acquainted 
129 ~—srwith the family. 
4th X Ques. by same. Could not drawers cut upon a pat- 
tern for the front facing to stop at the seam be easily extended slightly 
over the seam in the making? 

Ans. The facing could be carried either into the seam or across 
the seam, but if across the seam it could not be carried very far— 
half an inch or so. 

oth X Ques. by same. State whether or not the relations existing 
between Anderson & yourself are friendly or unfriendly. 

Ans. Not very friendly, | wouldn’t suppose. 

6th X Ques. by same. Why not? 

Ans. I never had any difficulty; there is no special enmity. | 
understand, generally, that he dislikes me & I reciprocate. 

7th X Ques. by same. Did not high words pass between you on 
one occasion in Anderson’s factory ? | 

Ans. J went into Mr. Anderson’s factory to see Mr. Dean, & Mr. 
Anderson spoke to me in his place in an ungentlemanly manner. 
I scratched him off my roll of gentlemen & took no further notice 

of him. There were no high words on my part. 
130 Sth X (Jues by same. Did you not then say that you would 
get square with him some time in future? 

Ans. I don’t remember the exact words that passed between us. 


And further this deponent sait- not. 
J. M. COX. 


Miss Lorrie M. Brunt, a witness of lawful age, being first duly 
sworn, deposes & says: 


By Capt. Joun S. Wise: 


Ist Ques. Please state your name, age, residence, & occupation. 

Ans. My name is Lottie M. Blunt; my age is 23; my residence 
is 316 South 4th St., Richmond,Va., & my occupation is forelady for 
H. T. Miller & Co. 

2d Ques. by same. How long have you been at the head of Mr. 
Miller’s factory ? 
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Ans. Ever since 1881; some time in March. 
Jd Ques. by same. State what your duties are. 
Ans. ‘To give out & receive all work cut, & to examine the work 
& send it down to the store. 
4th Ques. by same. State whether drawers like those made by your 
aunt for Waiter J. Blunt have been made at the factory since you 
have been there; &, if so, since when. 
131] Ans. They have been made there ever since I have been 
there—that is, since 1881. 


And further this deponent saith not. 


LOTTIE M. BLUNT. 


The foregoing depositions were duly taken, sworn to, & subseribed 
before me at the time, place, & under the circumstances set out in 
the caption thereof. 

Given under my hand this 2nd day of April, 1885. 


A. W. PATTERSON, W. P. 
152 Letter of Henry Orth, Referred to in Final Decree. 


Wasuineton, D. C., March 22d, 1882. 
Rh. H. Anderson, Esqr., care of R. H. Anderson & Co., 1009 Main 

St., opposite post office, upstairs, Richmond, Va.: 

| herewith send you petition, power of attorney, specification, and 
oath for your signature and those of proper witnesses and notary. 

Petition —This you will please sign as indicated and have your 
slonature certified to by those of two witnesses in the place Indi- 
cated. 

Specification —This is to be executed the same as the petition in 
the places indicated. 

Oath.—To be signed before a notary public and the latter to ad- 
minister the oath and certify to that effect by his signature and seal 
or other indication of authority. 

| will meanwhile prepare the drawings, so that the case may be 
filed on return of the papers, if at all possible, as I am exceedingly 
busy and have already dropped everything to prepare your case. 

With the papers you will please remit as follows: 

Preparing application (petition, power of attorney, specification, 
oath, and drawings) and prosecuting the said application 


before the Primary CRAM .nccns ccnccsceccestamsse, Se 
Govern t fee on filing the application eames cinend wibintns Lo 


133 that is to say, you will please remit $45.00 for first costs; the 

balance or second Govern’t fee of $20.00 can be paid when 
the application is allowed or within six months from the date of the 
allowance and before the patent will be issued, making the total cost 
of the patent $6o. 


Yours respectfully, HENRY ORTH. 


P. S.—Please send me another sample, as I had to rip the one you 
sent. 
S—130 
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Endorsement on foregoing letter: “Filed May 2d, 1855, on the 
hearing, by leave of court and without objection, as part of deposition 


of R. H. Anderson. Ro. W. Hughes, judge.” 


134 UNITED States OF AMERICA, Jo wit: 


The President. of the United States to the judge of the circuit court 
of the United States for the eastern district of Virginia, Greet- 


ing: 


Because in the record and proceedings and also in the rendition of 


the judgment of a plea which is in the said court before you, be- 
tween Robert H. Anderson and Henry 'T. Miller and Wm. Mitchell, 
partners trading under the firm name and style of H. T. Miller & 
Co., a manifest error hath happened, to the great damage of the said 
Robert H. Anderson, as by complaint appears, we, being willing 
that the error, if any hath been, should be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington, in the District of Columbia, on the second 
Monday of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done therein 
to correct that error which of right and according to the laws and 
customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 12th day of June, in the year 
of our Lord one thousand eight hundred and eighty-five. 

[Seal United States Circuit Court, Eastern District of Virginia. ] 
! M. F. PLEASANTS, 
Clerk of the Circuit Court of the United States 
for the Last. District of Virginia. 


155 [Endorsed :| No. 841. United States circuit court, district 
of Virginia. Robert H. Anderson vs. H.'T. Miller & Co. Ap- 
peal to—. Filed June 12,1885. M. F. Pleasants, clerk. 


136 Circuit Court of the United States of America for the Eastern 
District of Virginia. 


Rospert H. ANDERSON 
US, 
Henry T. Mitten & Wm. Mircnuett, Partners Trading under the 
Firm Name of H. T. Miller & Co. 


Know all men by these presents that we, Robert H. Anderson and 
Otis H. Russell, are held and firmly bound unto Henry T. Miller in 
the sum of two hundred dollars, to be paid to the said Henry , 7 
Miller & Co., their heirs, executors, administrators, or assigns; to 


oe 
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which payment, well and truly to be made, we bind ourselves and 
each of us, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, firmly by these presents. 
Sealed with our seals and dated this 18th day of June, A. D. 1885. 
Whereas the above-named Robert H. Anderson hath prosecuted 
an appeal to the Supreme Court of the United States to reverse the 


judgment rendered ,in the above-entitled suit by the circuit court of 


the United States for the eastern distriet of Virginia: 

Now, therefore, the condition of this obligation is such that if the 
above-named Robert H. Anderson shall prosecute his said appeal to 
effect and answer all damages and costs if he shall fail to make good 
his plea, then this obligation shall be void; otherwise the same 
shall be and remain in full foree and virtue. 

R. HUNTER ANDERSON. [seaz.! 
OTIS H. RUSSELL. wes 


Sealed and delivered in presence of & approved by— 


M. F. PLEASANTS, Clerk. 


137 | Endorsed :] No. 341. United States — court, district of 
Virginia. Robert H. Anderson vs. Henry T. Miller & Co. 
Bond. Filed June 18,1885. M. F. Pleasants, clerk. 


138 UNITED STATES OF. AMERICA, - 
kasvern District of Virginia, } pg 

[, M. F. Pleasants, clerk of the circuit court of the United States 
for the eastern district of Virginia, hereby certify that the foregoing 
is a true and complete copy of the record and proceedings in the 
cause in the caption hereof mentioned as the same remains on the 
files of my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Richmond, Virginia, in said district, this 
7th day of October, A. D. 1885. 

[Seal United States Circuit Court, Eastern District of Virginia. ] 


M. F. PLEASANTS, Clerk. 


Endorsed on cover: E. Virgina C.C.U.S. No. 185. Robert H. 
Anderson, appellant, vs. Henry T. Miller and William Mitchell, 
partners under the firm name of H. T. Miller & Company. Filed 
October 16, 1885. 


INN THE 


Supreme fjourt of the Ynited States, 


OCTOBER TERM i888. 
No. 135. 


ROBERT H. ANDERSON, Appellant, 
Us, 
HENRY T. MILLER and WILLIAM MITCHELL, Partners, 
under the firm-name of H. T. MILLER & CO. 


BRIEF FOR APPELLANT. 


CHAS. S. WHITMAN, 


Counsel for Appellant. 


ieettenmnetiimmaal 


homas Me tsill & ' b’rimt 


IN THE 


Supreme Court of the United States. 


October Term 1888. 


Ropert H. AnpDeERsON, Appellant, | 
Vs. } 

Henry T. Mitterand Witiiam MircuHe.y,: No. 135. 
Partners, under the firm-name of H. tr.) 
Miller WX Company. 


Brief for Appellant. 


STATEMENT OF THE CASE. 


This is an appeal from the decree in equity of the Cir- 
cuit Court of the United States for the Eastern District 
of Virginia, dismissing the bill of the appellant, who was 
the complainant in that court. The case is a suit upon 
letters-patent No. 265,733, for an Improvementin Drawers, 


granted to the complainant on the 10th day of October, 
1882, upon an application filed June 24th, 1882. The 
bill of complaint is in the usual form of such bills, and 
alleges that Robert H. Anderson, the appellant, was the 
original and first inventor of the invention patented, and 
charges that the defendants have infringed the invention 
patented, and prays In the customary form for an injune- 
tion and account of profits. The answer, printed Record, 
page 9, is as follows: 

“These respondents, without Walving the demurrer, 
answer this bill as follows: 


2 
“They deny, traverse, and put in issue every allega- 
tion of the bill as fully as if the same were set forth and 
denied in detail. 

“Further answering, they say it Is not true that said 
Anderson was the true original, and first Inventor of the 
og ment in drawers, for which he Pol the patent In 
the bill mentioned. It is not true that the improvement 
had not been in public use or on sale more than two 
years prior to his application. Respondents aver, on the 
contrary, drawers reinforced as described in his letters- 
patent had been made and in public use and on sale by 
sundry and divers persons for many years prior to his 
application. 

“Respondents deny that they are using or ever have 
used the complainant’s patent or any part thereof, identi- 
cally or substantially. These respondents say that Henry 
T. Miller and Henry T. Miller & Co. have been manu- 
facturing one particular kind, and only particular kind, 
of reinforced drawers for more than five years hitherto 
continuously, a specimen of which drawers manufactured 
by him is herewith filed as ‘Exhibit A” and prayed to 
be taken as part hereof, and they solemnly aver that 
these are the only kind of reinforced drawers that have 
been manufactured by them, or either of them, during 
the last five vears. 

“They also file, as ‘ Exhibit B, a pair of drawers of the 
manufacture of the eens. 

“They also file, as ‘ Exhibit Cy a pair of drawers man- 
ule uctured by Levis wei r patent of March 4th, 187! 

‘The Vy also file the affidavits of their two e ta I's, F J. 
Dean and Joseph M. Cox, all of which they pray be taken 
as part of this bill. 

“Respondents further answer and say, in the first 
place, that ae utterly deny and repudiate the allega- 
tion of the bill that the drawers manufactured by them 
interfere with or infringe upon the patent rights of the 
plaintiff in any way, and in the second place that even 
if the drawers manufactured by them are either identi- 
cal or substantially the same as those manufactured by 
the complainant, he is entitled to no relief whatever 
against them, because these respondents ure prepared to 
prove that Henry T. Miller & Co. and Henry T. Miller 
have hitherto continuously, for over five years, manu- 


factured the identical reinforced drawers filed as ‘ Ex- 
hibit A,’ and that for over four years prior to the appli- 
cation for the said patent they used and sold reinforced 
drawers of the pattern and design of those now filed as 
‘Exhibit A, and none others. 

“In answer to the complainant’s interrogatories they 
Say. 
|. To the first Interrogatory they answer — Yes.’ 
. To the second Interrogatory thev answer * No.’ 

To the third interrogatory they answer ‘ No. 
. To the fourth Interrogatory thev answer * No.’ 
5. To the fifth interrogatory they answer ‘ No. 

6. To the sixth interrogatory they answer ‘ No.’ 

“ Now, having fully answered this bill of complainant, 
they pray to be hence dismissed, with their costs in this 


) 
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behalf expended.” 


R. H. Anderson, the complainant, testifies that he 
made the invention in the fall of S78 (Record, page 25), 
and il letter from his solicitor shows that his application 
for a patent Was completed Mareh 22d, LSS2. (Record, 
page o6.) 

The evidence introduced by the defendant consists of 
depositions attempting to establish that the Invention 
patented was in public use and on sale for more than 
two years prior to the filing of his application. The 
cause having been set down fora hearing, and having 
been hearad On) the pleadings and proot before the Hon. 
Robert W. Hughes, Judge, a decree was entered, dismiss- 


Ing the bill of complainant. (Record, pupe 1].) 
SPECIFICATION OF ERRORs. 
1. The court.below erred in overruling a motion made 
at the hearing to strike out the testimony of the wit- 
nesses for the defense who testified to the prior use of the 


patented article. 


2. It erred in adjudging “ that, on the facts proved, the 


detendants. by reason ot the prior use of the article 


manufactured by them in the bill and proceedings men- 
tioned. for 9 period ot over two Vears prior LO the vrTrant- 
Ing of the patent tO the complaimant, are entitled to 


judgement.” 
> — . _— 4 — 
BRIEF OF THE ARGUMENT. 


By referring to the answer (printed Record, page 9), 
there is not statutory notice of want of novelty, or of 
two vears’ public Use prior LO the filing ol the appli- 


eation. The answer avers ~ that if Is not true that sald 


| 


Anderson Wiis the true, original, ana first inventor 


of the Improvement in drawers for which he got the 


g1ve the 


patent in the bill mentioned,” but it does not 


hAamMmes and residences ot the persons alleged LO have 


had the prior knowledge of the thing patented, or where 
or by whom it was used. The answer proceeds to say: 
“It is not true that the improvement had not been in 
public use or on sale more than two years prior to his 
application. Respondents aver, on the contrary, drawers 
reinforced as described in his letters-patent had been 
made and in public use and on sale by sundry and 


divers persons for many years prior to his application ;” 


but here the allegation ends, No intimation 1s cvivel ot 


the hahies and residences of thre Persons alleged LO have 
had the prior knowledge of the publie Use or sale, or 
where or by whom it was put in public use or on sale. 

The only allegation in the answer about a prior patent 
is as follows: “They also file, as ‘Exhibit fh ul pair of 
drawers manufactured by Levis under patent of March 
4th, 1879: ” but there is no alleg: tion of the name of the 
patentee or the date of the patent. 

In denying the infringement, the answer is as follows: 

“Respondents further answer and say: in the first 
place, they utterly deny and repudiate the allegation of 
the bill that the drawers manutactured by them interfere 
with or infringe upon the patent right of the plaintiff in 


any Way , and, mn the second place, that. evel if the 
drawers manufactured by them are either identically or 
substantially the same as those manufactured by the 
complainant, he Is rntitied to no relief whatever against 
them because these respondents are prepared to prove 
that Henry T. Miller & Co. and Henry T. Miller have 
hitherto continuously for over five years manufactured 
the identical reinforced drawers filed as Kx! bit A’ and 
that for over four vears prior to the appli ition for the 
said patent they used and sold reinforced drawers of the 
pattern and design of those now on file as ‘ Exhibit _ 
and none others.” 


lt is evident that such language as this cannot be tor- 
tured into a notice that the invention “had been in 
public use or on sale in this country for more than two 
years before his application lor a patent ™ The detend- 
ant evidently do not here assall the pacent on this 
ground, for if, as they say, the drawers manufactured by 
them do not infringe the’ patent, they do not anticipate 
it; moreover, this allegation does not state where and by 


. 


whom the Invention was used: although if is alleged that 

the articies were manutactured. if is not sald t | 
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The decisions of this court upon the subject | 


‘| LET e rliLVeé been 
uniform In Evans v. Eaton (38 Wheaton. 454) Chief 


| ' ee : 
Justice Marshall said in reference to the sixth section of 


the pret nt act of 1,93: 


‘Notice is directed for the security of the plaintiff and 
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In Philadelphia and Trenton R. R. Co. +. Stimpson 


(14 Pet., 448,) Mr. Justice Story, in. commenting on 


both section ot the act of ISS6. said : 


“The object of this most Sarutary. pro\ IsIO Is to pre- 
vent the patentee being surprised at the trial of a caus 
by evidence ot a hature which they could hoi be Pre- 
sumed to know or to be prepared to meet, and the reby 
subject them either tO most expensive delays or loss of 
their cause.” 


In Agawam Co.-7. Jordan (7 Wall, 583), Mr. Justice 
Clifford said: 


‘Persons sued as infringers biay plead the general 
issue In suits at law, and may prove, as a defense to the 
charge, if they have given the plaintiff thirty days’ 
notice of that detense before the trial, that the patentee 
was not the original and first inventor of the thing pa- 
tented: but the same section which authorizes such a 
defense provides that, whenever the defendant relies 11) 
his defense on the fact of a previous invention, knowl- 
edge, or use of the thing patented, ‘he shall state in his 
notice ot special matter the hahies and plac CS ot residence 
of those whom he intends LO prove to have possessed 7 
prior knowledge ot the thing, and mhere the san had he hi 
used.” (Wilton v. Railroad, 1 Wallace. Jr., 195.) 

“ Evidence to prove such a defense, in a suit at law, is 
not admissable without an antecedent compliance with 
these conditions, and the settled practice i) equity is to 
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Inventor of what Is therein described as his Lnprove- 
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ment, and if the respondent should not be required to 
vive notice In the answer that proois Would be offered to 
overcome that presumption and establish the opposite 
eonclusion very great injustice might be done, as the 
COULDNT night re ly Upon that por . Lm ption and frail 
to take anv countervailing proofs.” (Tees Llunting 
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the notice of special matter the names and places ot 
residence of those whom the defendant intends to prove 
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The testimony ts conflicting and trreconcila 

J. M. Cox testifies (Record, page 12) that the drawers, 

exhibit a.” were Cul ana made by Ih) lth O}} the 29th 
day of May, ISSO), for C. A Baldwin, and thev were Fe- 
turned, ana threat the rreat majority of drawers cut and 
made have been drawers Oy] this make ana pattern : that 
he leis made them regularly ania COMIN rush Ol this 
pattern for over five vears, and that he has made ho 
reinforced drawers except upon this patter The testi- 
mony of Cox and that of other witnesses for the defend- 
ant is entirely irreconcilable with the testimony of the 


complainant. 
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Charles L. Sizer testifies as follows (Record, pages 18, 


19, 24, and 25): 


Ist question. State your name, age, occupation, and 
residence. 

Answer. Charles L. Sizer; age, twenty-one ; occupa- 
tion, gents’ furnishing goods; residence, 411 North 
Fourth street. 

2d question. By whom were you employed before you 
accepted your present situation ? 

Answer. By H. T. Miller & Co. I went to live with 
him in 1880, about March, and left in February, 1882. 
I went to work for him again In Septem ber, ISS2, and 
left him again in February, 18853. 

dod question. What were your duties when in the em- 
ploy of H. T. Miller & Co. ? 

Answer. My duty was to stay in the store. I did 
something of everything. 

4th question. Did you act as salesman during these 
periods ? 

Answer. Yes; I sold most of the goods that were sold 
over the counter. 

oth question. State whether or not it was your duty to 
handle and sell drawers. 

Answer. Yes, sir. 

6th question. Were you, as salesman, familiar with 
the different styles of drawers sold by H. T. Miller & 
Uo.7 

Answer. Yes, sir. 

ith question. State whether or not it was your duty, 
in showing these drawers, to set out the advantages to 
customers. 

Answer. Well he never told me to do it. There Was 
no big advantage In it. 

Sth question. Did you or not, as salesman, exhibit 
these drawers to customers, and explain such advantages 
as they possessed, if any ? 

(excepted tO as leading, and as hot helped by the 
insertion of the word “ or” after exception.) 

(NotE.—The word “ or” was inserted prior to the state- 
ment of the grounds of exception by the counse!] for the 
respondents. ) 
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Answer. If I found a customer hard to sell, | did: if 
not, | didn’t. 

9th question. Look at the drawers which I now hand 
you, marked ‘ Exhibit A, and state whether or not you 
ever saw or sold any of similar pattern and style while 
living with H. T. Miller & Co. 

Answer. I never seen any while I was living with 
them. but [ saw them after I left there. That 1s where 
first sii VW them—i1n i. 7. Miller W (‘o,’s, 

LOth question. State whether or not your duties as 
salesman were such that, had this stvle, “ exhibit A,” 
been in stock, you would have noticed it. 

Answer. Yes, sir; if it had been there | would have 
noticed it. 

Lith question. How long have you heen engaged in} 
the gent’s furnishing business ? 
Answer. About five vears. 


l7th question. Look at the style “ Exhibit Q,” which 
| now hand vou, and state whether or not it is one of a 
set of drawers sold by Hl. 'T. Miller & Co. to C. A. Bald- 
win during the time that vou lived with H. T. Miller 
& Co.? 

Answer. No, sir; thev were jean(s) drawers, not linen; 
the ones that I sold him were jean(s) drawers, not linen. 

ISth question. Dic you know of any linen drawers 
going from H.T. Miller & Co. to C. A. Baldwin during 
the time that you lived with them ? 

Answer. No, sir 


mma 


2d question. Did Mr. Miller ever travel while you were 
with him: and,if so, who was salesman in the store and 
In charge of the same during his absence ? 

Answer. Yes, sir; | was in charge of the store during 
his absence. 

Sal question, Did this ever occur shortly after you 
went to live with H. T. Miller? 

Answer. Yes, sir. 

ith question. Do vou claim to he til} expert in iIneus- 
uring and cutting drawers, or as salesman and expert in 
the sty les of the same’? 
Answer. I claim to be in measuring them, but not in 


cutting them; as salesman, also. 
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5th question. When Miller & Cox took the measures 
for drawers, who put them down, as a rule? 

Answer. I did. 

6th question. Were you often absent from H. T. Mil- 
ler’s while in his employ ” 

Answer. No, sir; I had no yacation, but spent about 
one-third of my time m collecting. 

7th question. You state, in answer to the 24th cross- 
question, in reference to C. A. Baldwin’s having given 
but one order for drawers, that “he might. while wasn’t 
there.” have civen other orders. Is if probable that other 
orders were given by C. A. Baldwin, and that they did 
not come under your attention during the course of order- 
ing, making, and delivering ? 

Answer. Asa rule, such would not occur: for I saw 
evervthing that went out of the store. 

Sth question. State whether or not you know posi- 
tively that Hl. T. Miller & Co. made other stvles of draw- 
ers than “ Exhibit A”? 

Answer. Yes, sir; they did make other styles, as they 
did not make any of the style “ Exhibit A” while I lived 
with them. 

9h question. State whose duty it was to look after the 
delivery of all custom-made goods while you were with 
H. T. Miller and H. T. Miller & Co.” 

Answer. It was my sole duty while with H. T. Miller; 
John Christian’s duty while with H. T. Miller & Co. 

LOth question, In answer to question ou, Cross-exXam- 
ination, you say “both the same,” having been asked 
the difference between the size-mark and stock-mark. 
Explain what you mean by this 

Answer. The lower figure, or 32, as in this case, signi- 
fies the stock-mark: the 36 signifies the size: the No. 9] 
signifies custom-make. 

llth question. Look at these drawers. “ exhibit ..” 
and state whether or not a pair of drawers made May 
29th, LSSO, would have the appearance of these. 

Answer. No, sir; it would be impossible. Goods in 
stock that length of time would certainly turn vellow, 
and these look like bran-new ones, just made. 


Robert HH. Anderson te stifles as follows (Reeord, pape 
ee 
15th question. What relations exist between the wit- 


ness (J. M. Cox) and yourself? 


+? 
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Answer. They are Very bad. He Is the sole cause of 
the unpleasantness between Miller and myself. 

16th question. State how these unkind feelings arose. 

Answer. About the fall of ’SO Mr. Cox was cutting for 
me after he quit work at Mr. Miller’s. My attention 
being called during that time to a letter written to one 
of my hands asking her to come and work for him at 
Mr. Miller’s, I felt very much outraged at the double 
dealing of J. \. (ox, ana sO) told him tl thr time. which 
made him an everlasting enemy of mine. When leaving 


$ . 4 
me he vowed venveance If he tlved tone enous 


Charles A. Baldwin testifies as follows (Record, page 
2)): 


Ist question. Please state your age, name, and occupa- 
tion. 
Answer. Am fiftv-elight vears old: Charles A Baldwin. 


and ama merchant. 


2c question, State whethy ror not Vou (*] purchased 


anv drawers from HH. ‘PT. Miller or HH. 'T. M let and Co., 
and the circumstances under which they were purchased. 

Answer. I only remember buving some cotton jean (s) 
drawers. I went in there to buv some linen drawers, 
and Mr. Miller advised me to buy the jean(s) drawers, 


which I did; I don’t remember buying any other drawers 
from them. 


© 


Mrs. D. Ellett testifies as follows (Record, page 4: 


) 
if 


7th question. Look at the drawers which I now hand 
you, marked “ Exhibit Q,” and state whether or not that 
is the style of drawers vou finished off for H. T. Miller. 

Answer. No, sir. 

Sth question. State the difference in the style of “ Ex- 
hibit .” ana the drawers that you finished ott while 
with H. T. Miller. 

Answer. The reinforcement just came down to the 
seam and was stitched across in the drawers I finished. 
In these drawers. gs Exhibit .” if overlaps the seam 

9th question. How many pairs of drawers do you think 
vou finished for H. T. Miller while finishing for him? 

Answer. reckon it would average 23) pairs a week. 


lOth question. State what you mean by “ finishing off.” 
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Answer. Working the button-holes, sewing on buttons, 
and hemming tapes in the crotch and at the back. 

11th question. While hemming this tape in the crotch, 
did you ever finish any of the style of “Exhibit Q”? 

Answer. I don’t remember whether I ever did or not. 

12th question. Did you ever notice any of this style of 
drawers, “ Exhibit Q,” during that time? 

Answer. No, sir; I did not. 


A. D. Irving, a cutter in the employ of H. T. Miller 
& Co. at the same time that Cox was employed, testifies 
that there were no drawers made at H.'T. Miller’s during 
the time that he lived with him thé front facing of which 
extended beyond the seam, as it does in “ Exhibit Q.” 

As was said by Mr. Justice Cox in the case of Ernest 
v. Buffalo Lubricating Oil Co. (20 Fed. Rep., 548)— 


“The evidence of prior use is vague and indefinite. 
It is not of that high character which convinces the court 
beyond a reasonable doubt. Proof which does this 1s 
always necessary.” 

Pitts v. Hall, 2 Blatch., 229. 

Boyd v. Cherry, 4 MeC., 70. 

Graham v. MeCormick, 10 Biss., 39. 

Campbell v. James, 17 Blatch., 42. 

Washburn & Moen Manutacturing Co. v. Haish, 
10 Biss., 65. 

Telephone Cases, 126 U.S. 


CHARLES S. WHITMAN. 


(nunsel for Appellant. 
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Supreme Cowmt of the alnited States. 


OCTOBER TERM, 1888. 
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HENRY T. MILLER & CO 


BRIEF FOR APPELLEES. 


The best statement of the facts of this case is found in the 
opinion delivered by Judge Hughes and made a part of the 
record. 

It was omitted from the record by the appellant, and is 
therefore produced in printed copy as appellees’ argument, 


the original being in court. 


IN THE UNITED STATES CIRCUIT COURT FOR THE EAST- 
ERN DISTRICT OF VIRGINIA 


Rorpert H. ANDERSON 
vs. In Equity 
Henry T. Minter & Co. } 


The complainant obtained in October, 1882, a patent for a 
patch upon drawers, extending from the back 


] 


of the waist- 
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band down under the crotch and up in a split form to the 
waistband in front. Of course it is a patch on new drawers 
before worn. One of the merits claimed for this patch is 
that it laps the seam which runs up one leg of the drawers 
in the inside to the crotch and passes down the other leg. 
It is said that this seam is very liable to rip open in the 
crotch, and the drawers, especially of fat men, are liable to 
tear in that region; and it is claimed that this patch of the 
complainant so strengthens (or, to use the euphemism of the 
Patent Office, “ re-enforces”’) both the seam and the drawers 
as to prevent the catastrophe described, to which they are 
liable in the crotch. 

It strikes me that a patent for a patch upon drawers de- 
signed to remedy the evils of rip and tear, to which they are 
liable in the crotch, ought never to have been granted, in- 
terfering, as it must necessarily do, with the prerogative of 
the housewives of the civilized world to patch the drawers 
of their husbands, fathers, and sons freely in thelr own way, 
with no patentee to molest or make them afraid. 

It seems to me that the complainant's patent, No 269,739, 
for “ re-enforcing the seats of men’s drawers by a double 
thickness of material, and also the fork thereof,” is the re- 
ductio ad absurdum of the patent system of the United 
States. 

It is impossible that the patch can be novel as to the sim- 
ple matter of strengthening the seams and the material of 
drawers in the immediate region of the crotch ; for if drawers 
do continually give way there it would be a reflection upon 
the housewives of civilized society, not to admit that for 
hundreds of years they have been in the habit of patching 
the garment “and the forks thereof” by lapping the seams 
and “re-enforcing” the rents in that region. As to the dis- 
orders of men’s drawers in and near the crotch, which have 
troubled housewives for centuries, I do not think any per- 
son in our day and generation can eimploy a patch for the 
purpose of preventing or curing them that can have any real 


ed 


novelty; and therefore I think the defendants’ demurrer to 
the bill is good. 

But even if the patent of complainant were valid as against 
all other makers and patchers of drawers, it is not good 
against the defendants in this case. 

The especial complaint specified against defendants is 
that they put a patch on drawers, not consisting, it is true, 
of the whole invention of complainant, but infringing it in 
the particular that it Japs the seam in the crotch of the 
drawers by half an inch coming down from the front. But 
[ think the defendants prove, by conclusive evidence, that 
they actually made drawers on which this seam was lapped, 
by il patch extending half ahi inch beyond it irom the front. 


for more than two vears before patent No. 265.733 was 


issued. ‘Their printed order book for drawers shows that 
! they made drawers “ re-enfored” in the seat in May, 1880, 

and some time before; and their cutters and employés, as 
well as exhibits filed, show that this patch, referred to in the 
order book for drawers, was one that lapped the seam inthe 
crotch by half an inch and more, and that the drawers 


which they are now making are, in this respect, just such as 
they made as early as May, LSSO. 

[ think the bill ought to be dismissed, as not maintaina- 
ble against these defendants, even if the patent were good 


against other patchers of drawers. 


| endorsed 3] Opinion. Anderson vs. Miller & Co. Filed 
June 6th, ’85. This opinion may be filed in the record if 
either party thereto requests it. Ro. W. Hughes, judge. 


ANSWER TO APPELLANTS BRIE! 


The discussion as to the defects of answer In averring want 
of novelty and two years’ public use is all aside from the 


issue tried. The question as to the Levis patent was not In- 


volved in the trial. Grant that it was badly plead. No 
evidence was taken concerning it, and it had no bearing on 
the decision. 

One averment in the answer was plain and distinet—could 
not have been made plainer—viz., that Henry T. Miller and 
Henry T. Miller & Co. “ have hitherto continuously for over 
five years manufactured the identical re-enforced drawers 
filed as Exhibit A, and that for over four years prior to the ap- 
plication for the said patent they used and sold re-enforced 
drawers of the pattern and design of those now on file as 
Exhibit ‘A’ and none others.” 

Could the English language make an issue plainer? The 
complainant produces drawers manufactured by the defend- 
ants and says: “These drawers, made in Richmond, Va., 
by H. T. Miller & Co., infringe my patent.” The defendants 
say: “ Yes; we made them, and we have made them for 
many years before your patent was applied for or issued, 
specifying how long, and your invention is therefore not 
novel.” 

How could it: be possible to be more specific? It is true 
they did not say they manufactured them in Richmond. 
Why? Because the complainant himself said that, and.they 
admitted it. | 


LI. 


The citations from Silsby vs. Foote, and P. and T. R. R. Co. 
vs. Stimpson, and Agawam vs. Jordan speak of necessity of 
particular notice so as to prevent surprise at trial at law. 

It is true that in Teese vs. Huntingdon, 23 Howard, it was 
said the defendant must give complainant substantially the 


same information in his answer. 


That rule applying, what difference does it make how 
vague our allusions to other defenses were when our plea of 
our own prior use was so plain and distinct and when all 
the testimony take related to that question and none other 


and the case was argued and decided on that alone? 


IT. 


Suppose the testimony is conflicting and irreconcilable. 
[t is not. There is not a statement of one of Anderson’s 
witnesses that necessarily contradicts Miller's. But suppose 
the evidence was conflicting. Surely no authority need be 
cited to sustain the position that the whole matter of law 
and fact having been submitted to the judge his decision 
stands as the verdict of a jury, not subject to review as to his 
conclusions on the facts. 


But this brief is already too long. 


Respectfully submitted. 


Jno. S. WISE, 


kor Appellees. 
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JOHNSON N. CAMDEN VS. F. L. B. MAYHEW & CO. ET AL. 1 


] At a circuit court of the United States for the district of 

West Virginia, continued and held at Parkersburgh, in said 
district, on the 17th day of November, 1883, the following order or 
decree was: made and entered of record, to wit: 


i’. L. B. MAYHew & Co. 
US. | 
THe West VirGiInrA Orn AND Ort LAND Company, B. 
S. Compton, R. A. Storrs, W: D. Thompson, Heman | 
Loomis, J. H. Carrington, W. H. Beach, A.C. Worth, | 


By njyamin b. Valentine. 


In Equity. 


lhis day the Toledo National Bank, R. 8. Blair, and Benjamin B. 
Valentine presented their petitions to the court, accompanied by 
transcripts of judgments rendered in favor of the petitioners, re- 
spectively, against the West Virginia Oil and Oil Land Company, 
anner and amounts as follows—that is to say: Two judgments 
to R. S. Blair for the sum of five hundred dollars each, with interest 
from the loth day of June, ISS], and $40.50 costs: to the Toiedo 
National Bank the sum of nine thousand seven hundred and seventy- 
thre 7 dollars, with interest from the 17th day of November, 
1885, and 370.30 costs; and to Benjamin B. Valentine the sum of 

elght thousand nine hundred & thirty-one dollars, with In- 


ys terest thereon from the 2d day of October, 1883, and $858.05 


costs, Which petitions, being inspected by the court, are or- 
dered to be filed, and said petitioners are admitted as parti s to this 
suit for the purpose of protecting their interests therein. ‘The excep- 
tions filed by any and all of the parties to the reports of the master 
In this suit are respectively waived, and this cause coming on this 
17th day of November, 1883,to be heard upon the matters presented 
by the record, was argued by counsel and considered by the 
court; and it is adjudged, ordered, and decreed that the following- 
hamed Ppecrsons, respectively, have proved and established claims 
ainst the West Virginia Oil and Oil Land Company, and that 
the debts so established are liens upon the lands hereinafter more 
particularly described of the West Virginia Oil and Oil Land Com- 
pany, and that such debts are liens on said land stated in order of 
priority and amounts, respectively, as follows: 

First. William D. Thompson, the sum of sixty-one thousand two 
hundred & sixty-seven ,/,*; dollars, with interest from the 17th day 
of November, 1883; and Richard A. Storrs, the sum of forty-seven 
thousand six hundred and sixty-three /;*y dollars, with interest from 
the 17th day of November, 1883; and Heman Loomis, the sum of 
thirty-nine thousand four hundred and seventy-six ;°3j dollars, with 

interest thereon from the 17th day of November, 1883, the 
3 said debts of Thompson, Storrs, and Loomis being equal in 
priority and entitled to rateable payment and satisfaction. 

Second. James H. Carrington, the sum of forty-six thousand nine 
hundred & thirty-four 7,3; dollars, with interest from the 17th day 
of November, 1885. 

Third. A. C. Worth, the sum of two thousand six hundred and 


1—bo0 
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fifty -$, dollars, with interest thereon from the 17th day of Novem- 
ber, 1883. 
Fourth. W. H. Beach, the sum of two thousand eight hundred 


and eighty-eight ;'8; dollars, with interest from the 17th day of 


November, 18853. 

Fifth. The Toledo National Bank, the sum of nine thousand eight 
hundred & forty-three saan dollars, with interest from the 17th day 
of November, 1883, and R.S. Blair the sum of five hundred and 
ninety-three +5, doll: “i with interest from the 17th day of Novem- 
ber, 1883, the debts of said bank and of said Blair above mentioned 
being of equal priority and entitled to rateable payment and satis- 
faction. 

Sixth. R.S. Blair, the further sum of five hundred and ninety-two 
6. dollars, with interest thereon from the 17th day of November, 
1883. 

Seventh. senjamin B. Valentine, the sum of nine thousand and 

fifty-six ,°3, dollars, with interest from November 17th, 1883. 


100 


| Eighth. Heman Loomis, the further sum of forty-nine 

thousand one hundred and eleven ;'°; dollars, with interest 
thereon from the 17th day of November, 1885, in addition to the 
sum hereinbefore decreed in favor of said Loomis. 

And it is further adjudged, ordered, and decreed that said Thomp- 
son, Storrs, and Hemanu Loomis as holders of the bonds secured by the 
deed of trust dated October first, 1878, ia the record of this cause 
described, are entitled to have the real estate and property there in 
mentioned sold for the sums of money so » fou | due them, respect- 
ively, and that the ether creditors above named, parties hereto, are 
entitled to have the amounts of money respectively decreed to them 
paid out of the real estate and property of the said The West Vir- 
ginia Oil and Oil Land Company, and to have the said real estate 
sol | in satisfaction of said liens. 

And it is further adjudged, ordered, & decreed that Charles H. 
Shattuck, special receiver in this cause, do proceed to collect and 
reduce into money the oils, accounts, bills receivable, and other 
property in his hands or owing to him as such receiver, and that 
he shall at once apply the funds in his hands and which m: iv here- 
after come into his hands as such receiver as follows: First, to the 
payment of all the costs of this suit, and then to R. A. Storrs the 

amount decreed in his favor in full, the said Thompson 
5 and Loomis assenting thereto, and he shall then apply the 

residue to the payment of the amount due the said Thomp- 
son, the said Loomis assenting thereto, and all other sums coming 
into his hands from money or property due to him he shall apply 
in like manner upon the debts herein decreed in the order of their 
priority, and he shall report the amount so distributed by him and 
the balance due upon each of said debts on which he may have 
made payments to this court on the first day of the month next en- 
suing after the date of this decree. 

And it is further adjudged, ordered, & decreed that tle said de- 
fendant, The West Virginia Oil and Oil Land Company, do pay unto 
the creditors hereinbefore named the several amounts respectively 
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found in their favor, after crediting the funds paid by the receiver, 
as provided above, and the court being of the opinion that the 
several holders of the liens herein adjudicated are entitled to have 
their debts paid out of the land aforesaid and the rents, issues, and 
profits thereof in the respective order of their priority as above set 
forth, it is further adjudged, ordered, and decreed that unless the 
said The West Virginia,Oil and Oil Land Company, or some one 
for it, do, within thirty (80) days from the date of this decree, 

pay unto the several persons, respectively, the sums and 
6 amounts severally due to them and decreed to be paid to 

them as aforesaid, then W. L. Cole and J. B. Jackson, who 
are hereby appointed commissioners for that purpose, shall, after first 
giving notice of the time and place of sale by advertisement printed 
for six successive weeks in some one of the newspapers published, 
each, respectively, in Ritchie county, West Virginia, and in Monroe, 
Michigan, and in Parkersburgh, West Virginia, and by a like notice, 
posted for a like period at the front door of the court-house of Ritchie 
county, sell at public auction, at the Juliann-street entrance of the 
United States court-house and post office in Parkersburgh, West Vir- 
ginia, all the following property and real estate—that is to say: All 
that certain tract or parcel of land situated, lying, and being in 
Ritchie county, in the State of West Virginia, on the waters of 
the Laurel Fork of Goose creek, Alum Cave Run, Short Run, and 
the waters of Oil Spring Run, containing thirteen hundred and 
ninety-seven acres of land; said tract is the eastern part of what 
is called Simons’ Survey No. 27, and is the same tract which was 


conveyed to the West Virginia Oil and Oil Land Company by 


‘Walter Keeler and wife by deed dated July 2nd, 1566, and re- 


corded in the office of the clerk of the county court of 
i Ritchie county, West Virginia, in deed-book No. 10, on pages 

492,493,494, and 495; also all that certain other tract or parcel 
of land situate, lying, and being in the county of Ritchie aforesaid, 
containing one hundred and twenty-four and one-quarter acres, 
which said tract is bounded and described as follows, to wit: Beginning 
ata white oak ina line of Worth’s general survey, and being a corner 
to lands claimed by Walter Keeler, and running thenee north iso 
east 33. poles, crossing Oil Spring Run, to a white oak and beech ; 
thence S. 10° west 148 poles to a beech on the east bank of Oil 
Spring Run to land now or late of George Rutherford ; thence along 
said Rutherford’s line north 86° west 26 poles, crossing said run, to 
a white oak; thence south 12° west 82 poles to an elm tree, corner 
to said Rutherford, standing on the north side of Goose creek at the 
mouth of a small drain; thence down said creek south 61° west 15 
poles toa stake; thence south 10° west 8 poles to a stake; thence 
north 53° west 153 poles to a stake on Keeler’s line; thence north 
463° east 217 poles to the place of beginning; and also all and 
singular the tubing lines belonging tothe West Virginia Oil and Oil 
Land Company on the premises hereinbefore described ; together 
with all and singular the property, improvements, machinery, ap- 

pliances, all the appurtenances belonging thereto and owned 
§ by the West Virginia Oil and Oil Land Company on the 
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property above mentioned and described, all the property aforesaid 
being the same mentioned and described in the papers and proceed- 
ings in this cause. 

The said sale shall be made upon the terms of cash in hand on the 
day of sale; but before said commissioners, or either of them, shall 
proceed to make any sale under this decree they shall enter into a 
bond, with security to be approved by one of the Judges, or by the 
clerk of this court, in the penalty of two hundred thousand dollars, 
conditioned for the faithful performance of their duties as such com- 
missioners under this decree, and for their paying over and account- 
ing for all moneys and other property that may come to their hands 
by virtue hereof. 

And it is further adjudged, ordered, and decreed that until the 
further order of this court the said special receiver shall continue to 
have charge and possession of the property of said defendant com- 
pany and of the rents, issues, and profits thereof, subject to all orders 
and decrees made with reference to such receivership. 

9 On another day, to wit, March Ist, 1884, the following or- 
der was made and entered of record, viz: 


. L. B. Mayvg#ew & Co. 
US. In Equity. 
Tue West Virointa O11 & Orn LAND Company. } 


This day came A. I. Boreman, Esquire, and presented the petition 
of Lavinia H. Austin in this cause, and moved the court for leave 
to file the Same, which leave is grant d and the same Is accordingly 
filed. 
The petition referred to is in words and hour S follow Ing, LO wit: 
In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 


I, L. b. MA YHEW & ( 0. 
Us. 


THe West VirGiInta Orn & Ort LAND Company. 


To the honorable the judg ourt of the United 
States for the district of West Virginia: 

Your petitioner, Lavinia H. Austin, respectfully represents that 

she is a citizen of the State of New York and a resident of 

10 the city of buffalo, in said State; that on the 14th day of 

December, 1883, your ) 

in the circuit court of Ritchie county, State of West Virginia, in 

her own name &«& favor against one Martin V. Bentl AY and The West 

Virginia Oil & Oil Land Company for the sum of $5,096.90 debt, 
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with legal interest thereon from the 29th day of June, 1881, until 
paid, which action was founded on a judgement of the eireuit court 
of the United States for the sixth circuit & eastern district of Michi- 


+ . > . . . m 4 ] ] ] . + 
Pan ; that 1h) sald action oOo a¢ bt. and on the sank day that the same 


was SO instituted, your petitioner sued out and caused to issue from 
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the clerk’s office of said circuit court of Ritchie county, State of 
West Virginia, an order of attachment pursuant to the state of said 


State against the estate of said defendant, The West Virginia Oil & 


Oil Land Company, and to subject the same to 
aforesaid debt of your petitioner, which order 
directed to and placed in the hands of the 


of Ritchie to be levied & executed: that on 
ber, 1SS5. i 2, 
in whose hands the said order of 
aforesaid, levied the same the 

and real estate of sald defendant, 
& Oil Land Company—that is 
or parcel of land situate, lying, and 
Ritchie & 
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Your petitioner further represents that at a term of the said cir- 
cult court of Ritchie county, State of West Virginia, being held on 
the 26th day of February, 1884, the said action of debt came on for 

trial before said last-mentioned court, and it then appearing 

13 to said court from the return of the sheriff of said county of 
Ritchie on the summons to answer said action of debt that 

the said defendant, Martin V. Bentley, was not found in said county 
that he was not served with said summons, & it also appear- 
ing that said Bentley was not a citizen or resident of said State of 
West Virginia, the said action was abated as to said Bent tley: and 
thereupon the said last-mentioned court proceeded to, and did, on 
the day and year last aforesaid, try said action of debt and said at- 
tachment and rendered and gave judgment in said action and on 
said attachment as against said West Virginia Oil & Oil Land Com- 
pany, which judgment in said action was in favor of your petitioner 
against the said di fendant, The West Virginia Oil & Oil Land Com- 
pany, for the sum of fifty-nine hundred and twelve dollars debt, 
with legal interest thereon from the 25th day of February, 1854, 
until paid, and the costs of yo aes titioner in that behalf expended, 
which costs amount to the sum of thirt y-two dollars and ninety-five 
cents; and it was hathesthuneh v then and there adjudged and con- 
sidered that said attachment was — on good and sufficient 
grounds, and by the statute of said State of West Virginia the said 
attachment is a lien on the rtwcntii-amc ah land and real estate of 


sald defendant. The West Virgil 1a Oil vv ( 1 FP tLiie d Company, 
14 from the aforesaid date of the issui ng and suing out of the 
same—that is to say, from the — day f f December. ISS3: and 


it was further by the said ju dgment of the said circult court of said 
county of Ritchie then and there considered and ordered that the 
said land and real estate so levied Ol as aforesaid be sold for eash 
in hand, at the front door of the court-house of said county of 
Ritchie, on a court day, after having first given sixty days’ notice of 
time, terms, and place of such sale by publishing the same for that 
period 1 ra weekly hewspaper published in said county -: Ritchie 
and by posting the same for the same period at some public place 
hear said land and real estate and at the f front t door ot the ‘court: house 
of said county of Ritchie; and it was thereby then and there further 
ordered that the sheriff of said county of Ritchie do make said silt 
upon the terms, at the place, and after the notice in said judem« nt 
and order so as aforesaid set forth: and it was thereby then and 
there ordered that said sheriff should make return & report to 
said circuit court of Ritchie county of his proceedings under said 
order of sale, and that he return therewith the proceeds of such sale; 
and it was thereby then & there further considered and ordered 
that the proceeds of sald sale be applied in satisfaction of the above 

judgment of your petitioner in said action, and that the sur- 


15 plus, if any, be paid to said defendant, The West Virginia Oil 

& Oil Land Company, a copy a wneen judgment and decree 
of sale of said circuit court of Ritchie Br tute of West Virginia, 
is herewith filed, marked Exhibit “ M,” ' made a part of this 


petition. 
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Your petitioner further represents that the land and real estate 
of the West Virginia Oil & Oil Land Company levied on by virtue 
of the aforesaid attachment & so ordered to be sold to satisfy your 
petitioner’s judgment aforesaid is what is known as oil territory, 
and has beneath its surface large quantiti sof natural oil or petro- 
leum, the greater part of which is of heavy gravity & is as valuable 
as any natural oil yet found in this country; that for years past the 
business of producing said oil from said territory by drilling wells 
W operating the same has been carried on by the lessees of said de- 
fendant, The West Virginia Oil & Oil Land Company, and great 
quantities thereof have been produced & sold in the market at 
good prices; that out of all said production the said defendant com- 
pany reserved and has received a rent or ro-alty amounting to 
many thousands of dollars per year, and the said production, sub- 
ject to & paying such rent and royalty, still continues, and said ter- 
ritory is still of great value; all of which fully appears from the 
pleadings & proofs, the reports of the master, commissioner, and 

celver 1D the above-entitled cause of I. L. B Mayli wwW& Co. 
1G against The West Virginia Oil & Oil Land Company and 

othe to which reference is now her ost respectfully 
made. 

Your petitioner further represents that, as she is informed by her 
counsel, and the truth of which is known to the court, the above- 
entitled suit in equity of F. L,.B. Mayhew & Co. against The West 
Virginia Oil & Oil Land Company has been pen ling in this hon- 
orable court for several years, the ob ject : bh 1} se of which has 
been and 1s to subj ct the above-mentions ‘ vale rabl oil property of 
The West Vir o1nl a Oil & Oil Land ¢ ompany tothe payment of cer- 
tuln alleged debts of said company and alleged liens against said 
company, the Justice of which your petitioner does not admit; that 
such proceeding have been had in said last-mentioned suit that on 
the 17th day of November, 1885, this honorable court proncunced 
and entered a decree therein (to which reference is here made) 
vhereby it adjudged that certain debts therein mentioned were 
liens on said oil property, and decreed and ordered the same to be 
sold to satisfy, pay, and discharge said debts « He’ ns, ) terms of 
which sale are in said decree set forth ; and by said | e W. L. Cole 
& J. B. Jackson were appointed special tn Pama rs to meri sald 
sule and to execute said decree, and were thereby required to report 
their proceedings to this honorable court for its further action ; and 
your petitioner represents that said commissioners, pursuant to said 

decree, have advertised and given notice that they will sell 
7 the said property under and by virtue of said decree on the 

first day of March, 1884; and your petitioner is now advised 
and insists that the aforesaid judgment and order of sale by the cir- 
cult court of said county of Ritchie in her favor against said West 
Virginia Oil & Oil Land Company is a lien for the full amount of 
the debt, interests, and costs of said oan from the date of the 
suing out and issuing her = attachment on the said land and real 
estate so de creed to be sold by said decree pronounce <i on the said 
17th day ol f November, 1883, in the above-entitled suit of F. L. b. 
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Mayhew & Co. against The West Virginia Oil & Oil Land Company 
& others, and that if the said land & real estate shall be sold under 
said last-mentioned decree she is advised by counsel and insists that 
her aforesaid judgment and or ) 
ceeds of such sale. 

Your petitioner therefore prays this honorable court that she be 
allowed to file this her petition in the above-entitled suit of F. L. B. 
Mayhew «& Co. against The West Virginia Oil & Oil Land Company 
and others for the purpose of setting up and asserting her aforesaid 
lien against such land and real estate so ordered to be sold as afore- 
said by said decreed in said last /ast mentioned suit; that her afore- 

‘Hhment lien may be decreed LO be il 

18 valid lien against said land & real estate, and that the pay- 
ment of the full amount of debt, interest & costs thereof may 
and against the proces ds 


’ 
i 
] ; } ;, Fe as ‘ . 
ier of Sale 1s a like lien on the pro- 


be enforced against said land & real estat 
of the sale thereof, if a sale shall take place under the said decree 
last aforesaid or under or by virtne of any other order or decree in 
the said suit of F. L. B. Mayhew & Co. against The West Virginia 
Oil and Oil Land Company & and others; and the further prayer 
of your petitioners Is that this honorable court will grant unto her 
such other, further, and general relief in the premises as to equity 


"eo 


and this honorable court may seem meet, and as in duty 
petitioner will ever pray, We. 
LAVINIA H. AUSTIN, 
By Counsel. 
A. I. BOREMAN, | 
Solicitor & Counsel for Petitioner. 


UNITED STATES OF AMERICA, To wit 
; : . , ve i hs co . . , QO WU: 
Stale Ww District O} lH est irgtiia, ( ounty O} 1] ood. j 


A. I. Boreman, being duly sworn, on oath says that he is solicitor, 
counsel, & attorney for the petitioner named in the foregoing peti- 
tion; that he knowsall the material facts & allegations therein : that 
said material facts & allegations are true, and the other facets and 
allegations he is informed & believes to be true. 


A. I. BOREMAN. 


Taken, subscribed, and sworn to before me this 1st day of March, 
1884. 
L. B. DELLICKER, 
Cleré C. C. U.S., D. W. Va. 
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19 Exhibit “M” is in words and figures following, to wit: 


In the Cireuit Court of Ritchie County, West Virginia, Feb. 26th, 
1SS4. 


LAVINIA H. AvustTINn 
Us, 
Martyn V. Bentitey and Tue West Viroinra Ort & Ort LAND 
COMPANY. 


In debt. 


This day came the plaintiff, by her attorney, and it appearing to 
the court from he return of the sheriff of this COU Ly of Ritehie, on 
the summons issued In this action, that the said defendant, Martin 
V. Bentley, is not found in said county of Ritchie, and it also ap- 
pr aring that he is not a resident of said county or of this state, on 
irotion of the plaintiff, it is ordered that this action abate as to said 
Bentley ; and it also appearing that said defendant, The West 
Virginia Oil & Oil Land Company, is a foreign corporation and a 
non-resident of this State, and that said corporation has land and 
real estate situated in said county of Ritchie, and that an order of 
attachment issued on behalf of the plaintifl in this action at the 
commencement the reof, to wit, on the 1] ith day Ol December, LSS5, 
W that the same has be Cl) rf \ ied Ol) said land and real estate by the 

sheriff of the said COUDLY OI Ritchie to subject the same to the 
20 plaintiff’s debt and claim herein, and it also appearing that 
| blicat ion 1n said action and attachment has 


~ 
- 
~~ 
a 
ee 
— 
~- 


been legally entered and executed ugvalnst s&s aid defendant COPpora- 
jUPrY here In, the court proceeded 
to uscertain the amount the plaintill is entitled to recover in this 

| } ’  . | —s } . + +} >? ] ° ti 2 » yf j thy 4 ’ "7 . . | 
action, aud, baving heard the evidence, the court doth ascertain an 
consider that the plaintifi recover against the said defendant, he 


Wes Virginia O1| & Oil Land Company, the sum of fiftv-nine hun- 
qadred ¢ na Lweive dollars. cit bt. with legal inte rest thie reon from this 
25th day of February, 1554, until paid, and her costs about her suit 
in this beh oon ended; and it appearing from the return of D. F. 
Haymond, sheriff of said county of Ritchie, endorsed on the order of 


attlac ye nt issued in this action, that on the 18th day of December, 
LSS5, he levied sald order a yor nt on the foll wing-described 
land and real estate of the said defendant, The West Virginia O11 & 
Oil Land Company—that is to say, “all that certain tract or parcel 


ol land situate, lying, and being 1 in Ritchie connty, in the State of 
West Virginia, on the waters of La rel Fork of Goose creek, Alum 
Cave Run, Short Run,and the waters of Oil Spring Run, containing 


fourteen hundred and siaaee nena acres, more or less, which said 
tract is the eastern part of what is called Sims’ Survey No. 27, it 
being the same tract of land conveyed by Walter Keeler to the West 
Virginia Oil & Oil Land Company by deed bearing date on 
21 the 2nd day of July, 1866, and recorded in deed-book No. 10, 
pages 7 493, 494. and 495, county court clerk’s ofhee, 
Ritchie count . West Virginia, and is bounded and deseribed 
) 65) 


“ ee aN Bt lie a Alte OD 


ne rene 2 Bae me ee 
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follows: On the west by a line of the Morgan Jones one-thousand- 
acre tract, &c., &c., except out of the tract above described one hun- 
dred acres at the northwest corner thereof, heretofore sold to one 
Humphrey Mountz; also all the right, title, and interest of the 
West Virginia Oil & Oil Land Company in and to a certain piece 
or parcel of land near Petroleum, in Ritchie county, and bounded 
as follows: Beginning at a white oak in a line of Worth’s general 
survey, and being a corner to lands claimned by Walter Keeler, suce- 
cessor to John Harris, thence north seventy-three degrees east 
thirty-three poles, crossing Oil Spring Run, to a white oak and beech ; 
thence south ten degrees west one hundred and forty-eight poles to 
a beech, on the east bank of Oil Spring Run, corner to George 


Rutherford, successor of Richard ‘Tasher; thence with two of 


Rutherford’s lines north eighty-six degrees west twenty-six poles, 
crossing said run, to a white oak, south twelve degrees west eighty- 
two poles to an elm tree, corner to said Rutherford, standing on the 
north side of Goose creek at the mouth of a small drain; thence 
down sald creek south sixty-one degrees west elghteen poles toa 
stake; thence south ten degrees west eight poles to a stake; 
22 thence north fifty-three degress west one hundred and fifty- 
three poles toa stake on said Keeler line or Worth’s line ; 
thence north forty-six and a half degrees east two hundred and 
seventeen pules to the beginning, containing one hundred and 
twenty-five acres, more or less, excepting, however, about three- 
fourths of an acre of said land conveyed to Burchard. Reference 
is had to deed-book No. 10, pages 359, 360, and 361, county court 
clerk’s office, Ritchie county, West Virginia, for other particulars 
with reference to said lands. 
It is, therefore, considered and adjudged by the court the said 
attachment issued on good and sufficient grounds, and that the 


plaintiff has a lien from the aforesaid date of the issuing thereof 


for her interest and costs aforesaid on the land & real estate so levied 
on; and it is further considered and ordered that the said land and 
real estate so levied on as aforesaid be sold for cash in hand at the 
front door of the court-house of said county of Ritchie, on a court 
day, after having first given sixty days’ notice of the time, terms, 
& place of such sale by publishing the same for that period in a 
weekly newspaper published in said county of Ritchie, and 
by posting the same for the.same period at some public place 
near said land and real-estate and at the front door of the court- 

house of said county of Ritchie; and it is further ordered 
23 that the sheriff of said county of Ritchie do make said 

sale upon the terms, at the place, and after the notice 
herein set forth, and that said sheriff make return and report to 
this court of his proceedings under this order, and that he also re- 
turn therewith the proceeds of the sale of said land and real estate 
so made by him; and it is further considered and ordered that the 
proceeds of said sale be applied in satisfaction of the above judg- 
ment of the plaintiff in this action, and that the surplus, if any, be 
paid over to the said defendant, The West Virginia Oil & Oil Land 
Company, but no sale shall be made under this order until the 
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plaintiff, or some person for her, shall give bond, with sufficient se- 
curity, to be approved by the clerk of this court, in a penalty of six 
thousand dollars, with condition that the plaintiff will perform — 
further order as may be made by the court In this action in case 
the defendant appear and make defense within the time aeeneelivel 
by law. 


West VIRGINIA, 88: 


I, Wil] A. Strickler, clerk of the circuit court of Ritehie county, 


¥ in the State aforesaid, do certify that the foregoing 1s a true copy 
from the records of said court, entered In law order book No. 6, 
pages 196, 197, and 198, on the 26th day of February, 1884. 
ain testimony whereof [ have tet set my hand and affixed 
the seal of said court this 27th day of lare 1SS4. 
WILL A. STRICKLER, 
Clerk: of the Circuit Loui ge Ritel Lie Co., W. Va. 
24 [In the Cireuit Court of Ritchie County, West Virginia. 
LAVINIA H. Avastin 
is. 
M. V. Bentrey & THe West Virernta O11 & Orn LAND Company. 
T 
~~ In debt 
Plaintiff's costs: 
RIES -.-.. wiciies Mie eediiede see commande Eee 
ST sitivity ial alll salen putea vets omenis eecesiehiniai aii * 
Cl’k U.S. court, east. dist. Mich., for copies ' seedieeeien 6 3o 
TN SFE RS PS ee ee 3 Paememre 
Pan Onn ee ROSA IE ere Fe ATR eee 5a eR Ce I S 60 


| SEAL. | WILL A. STRICKLER, Clerk. 
25 On the same day, to wit, March Ist, 1884, the following 
order was made and entered of record, to wit: 


I’. L. B. Mayuew & Co. ) 
~~ vs. >In Equity. 
Tue West Vireinra Ort & Or, LAND ComMPANY. 


This day came A. I. Boreman, Esquire, and presented the petition 
of C. W. Pe any in this cause and moved the court for leave to file 
the same, which leave is granted, and the same is accordingly now 


) filed. 


iar nes mans a tn NOON EAN: Meo A ne re “ a . om oo a - - “ . ‘ “ seggeyeraniereaneetnramaten — ney 
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The petition referred to is in words and figures following, to wit: 
In the Circuit Court of the United States for the District of West 
Virginia. In Equity. 

I’. L. B. Maynew & Co. 
US. 
Toe West Viroinia Orn & Orn LAND CoMPANY. 
To the honorable the judges of the said circuit court of the United 
States for the district of West Virginia: 
Your petitioner, C. W. Penny, respectfully represents that he is a 


citizen of the State of Michigan and a resident of the city of 


26 Jackson, in said State; that on the 1I8th day of December, 

1883, your petitioner instituted an action of assumpsit in the 
circuit court of Ritchie county, State of West Virginia, in his own 
name and favor, against The West Virginia Oil & Oil Land Com- 
pany for the sum of $3,271.25 damages, with legal interest thereon 
from the 14th day of December, 1883, until paid; that in said ae- 
tion of assumpsit and on the same day that the same was so insti- 
tuted your petitioner sued out and caused to issue from the clerk’s 
office of said circuit court of Ritchie county, State of West Virginia, 
an order of attachment, pursuant to the statute of said State, against 
the estate of said defendant, The West Virginia Oil & Oil Land 
Company, and to subject the same to the payment of the aforesaid 
demand of your petitioner, which order of attachment was directed 
to and placed in the hands of the sheriff of said county of Ritchie 
to be levied and executed; that on the 19th day of December, 1585, 
D. F. Haymond, sheriff of said county of Ritchie, in whose hands 
the said order of attachment was so placed as aforesaid, levied the 
same on the following-deseribed land and real estate of said defendant, 
The West Virginia Oil & Oil Land Company—that is tosay: All that 
certain tract or parcel of land situate, lying, and being in said county 


of Ritchie and State of West Virginia on the waters of Laurel Fork of 
Goose creek, Alum Cave Run, Short Run, and the waters of 


27 Oil Spring Run, containing fourteen hundred and ninety- 

seven acres, more or less, Which said tract is the eastern part 
of what is called Sims’ Survey No. 27, it being the same tract of land 
conveyed by Walter Keeler to the West Virginia Oil & Oil Land 
Company by deed bearing date on the 2nd day of July, 1866, and 
recorded in deed-book No. 10, pages 492, 493, 494, and 495, county 
court clerk’s office, Ritchie county, West Virginia, and is bounded 


and described as follows: On the west by a line of the Morgan Jones . 


one-thousand-acre tract, wC., XC., excepting out of the Lract above 
described one hundred acres at the northwest corner thereof, here- 
tofore sold to one Humphrey Mountz; also all the right, title, and 
interest of the West Virginia Oil & Oil Land Company (the said de- 
fendant) in and to a certain piece or parcel of land near Petroleum, 
in said county of Ritchie & State of West Virginia (adjoining the 
above-mentioned tract), and bounded as follows—that is to say: 
Beginning at a white oak in line of Worth’s general survey, and 
being a corner to lands claimed by Walter Keeler, successor to John 


a 


ww 


oe 
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Harris; thence north seventy-three degrees east thirty-three poles, 
crossing Oil Spring Run, to a white oak and beech; thence south ten 
degrees west one hundred and forty-eight poles to a beech on the 

east bank of Oil Spring Run, corner to George Rutherford, 
25 successor to Richard Tasher; thence with two of Rutherford’- 

lines north eighty-six degrees west twenty-six poles, crossing 
said run, to a white oak; south twelve degrees west eighty-two poles 
to an elm tree, corner to said Rutherford, standing on the north 
side of Goose creek at the mouth of a small drain; thence down 
suid creek south sixty-one degrees west eighteen poles to a stake; 
thence south ten degrees wesi eloht poles io a stake: thence north 
fifty-three degrees west one hundred and fifty-three poles to a stake 
on said Keeler’s line or Worth’s line; thence north forty-six and a 
half degrees east two hundred and seventeen poles to the beginning, 
containing one hundred and twenty-five acres, more Or less, except- 
ing, however, about three-fourths of an acre of said land conveyed 
to Burchard, as may be seen from the deed therefor on record in the 
clerk’s office of the county court of said county of Ritchie, in deed- 
book No. 10, pages 309, 360, and 361, to which reference is here 
made. 

Your petitioner further represents that at a term of said circuit 
court of Ritchie county, State of West Virginia, being held on the 
26th day of February, 1884, the said action of of assumpsit came on 
trial before said last-mentioned court, and thereupon the said last- 
mentioned court proceeded LO, and did, on the day and Vvear last 

aforesaid, trv said action of assumpsit and said attachment, 
29 and rendered and gave judgment in said action and on said 

attachment against said West Virginia Oil & Oil Land Com- 
pany; which judgment in said action was In iavor of your peti- 
tioner against the said defendant, The West Virginia Oil & Oil Land 
Company, for the sum of thirty-three hundred and nine 3°; dollars’ 
damages, with legal interest ther-on from the 25th day of February, 
1SS4, until paid, and the costs of your petitioner in that behalf ex- 
pended, which costs amount to the sum of twenty-six 75), dollars ; 
and it Wis further ther by then and there adjudged WX considered 
that said attachment was issued on good and sufficient grounds, and 
by the statute of said State of West Virginia the said attachment is 
a lien on the above-described land & real estate of the said defend- 
ant, The West Virginia Oil & Oil Land Company, from the aforesaid 
date of the issulng WX suing out of the same—that is to sav, from the 
— day of December, 1885; and it was further, by the said judgment 
of the said circuit court of said county of Ritchie, then and there 
considered and ordered that the said land and real estate so levied 
on as aforesaid be sold for cash in hand, at the front door of the 
court-house of the said county of Ritchie, on a court day, after 
having first given sixty days’ notice of the time, terms, and place of 

such sale by publishing the same for that period In a weekly 
30) newspaper published in said county of Ritchie, and by post- 

ing the same for the same period at some public place near 
said land and real estate and at the front door of the court-house of 
suid county of Ritchie; and it was thereby then & there further 
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ordered that said sheriff of said county of Ritchie do make said 
sale upon the terms, at the place, and after the notice in said judg- 
ment & order so as aforesaid set forth; and it was thereby then «& 
there ordered that said sheriff should make return & report to said 
circuit court of Ritchie county of his proceedings under said order 
of sale, and that he return therewith the proceeds of such sale; and 
it was thereby then & there further considered and ordered that the 
proceeds of said sale be applied in satisfaction of the above judg- 
ment of your petitioner in said action, and that the surplus, if any, 
be paid to said defendant, The West Virginia Oil & Oil Land Com- 


pany, and you r petitioner files herewith a legally-certified copy of 
said judgment & order of sale of said cireuit court of said county of 


Ritchie, State of West Virginia, marked “ Exhibit N,” & making 
the same sow of this petition. 
Your petitioner further represents that the land and re eal estate of 
the West Vi irginia Oil & Oil Land Company levied on by virtue of 
the aforesaid attachment & so ordered to be sold to satisfy 
ol vour petitioner’s judgment aforesaid is what is known as oil 
territory, and has beneath its surface large quantities of 
natural oil or petroleum, the greater part of which is of heavy 
gravity & is as valuable as any natural oil yet found in this country ; 
that for years past the business of producing said oil from said ter- 
ritory by drilling wells & operating the same has been carried on 
by the lessees of said defendant, The West Virginia Oil & Oil Land 
Company, and great quantities thereof have been produced & sold 
in the market at good prices; that out of all said production the 
sald defendant company reserved and has received a rent or royalty 
amounting to many thousands of dollars per year, and the said pro- 
duction, subject to & paying such rent or royalty, still continues 
and said territory is still of great value, all of which will fully ap- 
pear from the pleadings & proofs, the reports of the master, commis- 
sioner, and receiver in the above entitled cause of F. L. B. Mavhew 
& Co. against The West Virginia Oil & Oil ‘yal: Company and 
others, to which reference is now here inost respectfully made. Your 
petitioner further represents that, as is known to this court, the 
above entitled suit in equity of F. L. B. Mayhew & Co. against The 
West Virginia Oil & Oil Land Company has been pending in this 
honorable court for several years, the object and purpose of which 
has been and is to subject the above-mentioned valuable 
o2 property of the West Virginia Oil & Oil Land Company to 
the payment of certain alleged debts of said company and 
alleged liens against said property, the justice of which your peti- 
tioner does not admit; that such proceedings have been had in said 
last-mentioned suit that on the 17th day of November, 1883, this 
honorable court pronounced and entered a decree therein (to which 
reference is here made), whereby it adjudged that certain debts 
therein mentioned were liens on said oil property, and decreed and 
ordered the saine to be sold to satisfy, pay, and discharge said debts 
and liens, the terms of which sale are in said decree set forth, and 
by said decree W. L. Cole and J. B. Jackson were appointed special 
commissioners to make said sale and to execute said decree, & were 
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thereby required to report their proceedings to this honorable court 
for its further action; and your petitioner represents that said com- 
missioners, pursuant to said decree, have advertised and given notice 
that — will sell the said property under & by virtue of said decree 
on the first day of March, 1884; and your petitioner is now advised 
and insists that the aforesaid judgment and order of sale by the cir- 
cuit court of said county of Ritchie in his favor against said West 

Virginia Oil & Oil Land Company is a lien for the full 
oo amount of the damages, interest, & costs of said judgment 

from the date of the suing out and issuing of his said attach- 
ment on the said land and real estate so decreed to be sold by 
said decree pronounced on said 17th day of November, 1883, in the 
above-entitled suit of F. L. B. Mayhew & Co. against The West 
Virginia Oil & Oil Land Company &« others; and that if the said 
land and real estate shall be sold under said last-mentioned decree 
he is advised by counsel & insists that his aforesaid judgment aud 
order of sale is a like lien on the proceeds of such sale. 

Your petitioner therefore prays this honorable court that he be 
allowed to file this his petition In the above-entitled suit of F. L. B. 
Mayhew & Co. against The West Virginia Oil & Oil Land Company 
and others for the purpose of setting up and asserting his aforesaid 
lien againstsaid land /andand real estate so ordered to be sold as afore- 
said by said decree in said last-mentioned suit; that his aforesaid 
judgment & attachment lien. may be decreed to be a valid lien 
against said land and real estate, and that the payments of the full 
amount of the damages, interest, & costs thereof may be enforced 
against said land and real estate and against the proceeds of the 
sule thereof, if a sale shall take place under the decree last afore- 

said, or under and by virtue of any other order or decree in 
34 the said suit of F. L. B. Mayhew & Co. against The West Vir- 

ginia Oil & Oil Land Company & others; and the further 
prayer of your petitioner Is that this honorable court will grant unto 
him such other, further, and general relief in the premisesas to equity 
and this honorable court may — meet. 

And as|in duty bound he will ever pray, «ce. 

: C. W. PENNY, 
By Counsel. 

A. I. BHOREMAN, 

Solicitor A Counsel for Petitioner. 


UNITED STATES OF AMERICA, ly awit - 
Slate Ww District of West irginia, Wood County, } silane 
C. W. Penny, the petitioner named in the foregoing petition, being 
duly sworn, says that the facts and obligations therein contained are 
two, except So lur as they are therein stated to be Upon information, 
—he believes them to be true. 
C. W. PENNY. 
Taken, sworn to, and subscribed before me this Ist day of March, 
L554. 
L. Bb. DELLICKER, 
Clerk C. C. U. &., Dist. W. Va. 
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OO Exhibit “ N” is in words and figures following, to wit: 


In the Circuit Court of Ritchie County, West Virginia, February 
26th, 1884. 


C. W. PENNY 
Us. 
Tue West VirGIniA O11 & Orn LAND COMPANY. 
In assumpsit. 


This day came the plaintiff, by his attorney, and it appearing to 
the court that the said defendant, The West Virginia Oil X Oil Land 
Company, is a foreign corporation and a non- resident of this State. 
and that said corporation has land and real estate situated in this 
county of Ritchie: _ that an order of attachment issued on be- 
half of the plaintiff in this action at the commencement thereof, to 
wit,on the 18th da nad December, 1883; and that the same has 
been levied Ol} said land and real estate | 2 the sherifl of sald 
county of Ritchie, to subject the same to Dp Naintitl’ s debt and 
claim herein; and it also appearing that an geet of publication in 
said action and attachment has been legally entered and executed 
against said defendant corporation; and neither party requiring a 
jury herein, the court proceeded LO necertain the amount the plain- 
tiff is entitled to recover in this action, and having heard the evi- 
dence the court doth ascertain and sanaiinettial the rallied i] ntifl recover 
iwainst the said defendant, The West Virginia Oi] & Oil Land Com- 


pany, the sum of thirty-three hundred and nine dollars and 
36 ninety cents damages, with le sail tiadiguiea thereon from this 25th 


day of February, 1554, until paid, and his costs about his suit 
in this behalf expen: ded; and it appearing from the return of D. F. 
Haymond, sheriff of said county of Riteli endorsed on the order 
of attachment issued 1) this action that, Ol} the 19th day of Dec lll- 
ber, LSSS, he levied sald order of attach m« Ht on thi following-de- 
scribed land und real estate of sic i fe ndant, The Wi S| Virginia 
()i] X Oil Lu nd Company—t that Is LO Say: All the ee riain tract or 
parcel of saad situate, lying, and being in Ritchie county, in the State 
of Wes { Virginia, Ol) the waters ol the Laurel ork of Goose creek, 
Alum Cave Run. Short Run, and the waters of Oil Spring Run, con- 
taining fourteen hundred and ninety-seven acres, more or less, 
which said tract is the eastern part of what is called Sims’ Survey 
No. 27, it being the same tract of land conveyed by Walter Keeler 
to the West Virginia Oil and Oil Land Company by deed bear- 
Ing date on the 2nd day of July, 1S66. and recorded in deed- 
book No. 10, pages 2. 195, 4. and 195. COUNLY court clerk’s 
office, Ritchie county, West Virginia, and is bounded and de- 
scribed as follows: On the west by a line of the Morgan Jones 
one-thousand-acre tract, We., Xe., excepting out of the tract above 
described, one hundred acres at the northwest corner thereof, 
heretofore sold to one Humphrey Mountz: also all the night, title, 
and interest of the West Virginia Oil & Oil Land C ompany 
in and to a certain piece or parcel of land near Petroleum, in 
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O71 Ritchie county, and bounded as follows: Beginning at a 

white oak in line of Worth’s general survey and being a cor- 
ner to lands claimed by Walter Keeler, successor to John Harris, 
thence north seventy-three degrees east ee poles, crossing 


Qi] Sprin OG Ru 1toa white oak and beec! : thence south ten degrees 
west one hut ae dd and forty-eight poles to a beech on the east bank 


of O11 Spring tun, corper to George Rutherford, successor to Rich- 
rd Tasher; thence with two of Rutherford’s lines north eighty-six 

rees west twenty-six poles, crossing said run to a white oak south 
lve degrees west elghty-two poles to an elm tree, corner to said 
utherford, standing on the north side of Goose creek at the mouth 
of a small drain; thence down said creek south sixty-one degrees 


: ] ] 4] + , . . . e . 
west elgiteen poles to a stake: thence south ten degrees west elght 
' , : % ’ . ] . . ° * 
poles to a stake; thence north fifty-three degrees west one hundred 


and fifty-three poles to a stake on said Keeler’s line or Worth’s line; 
thence north forty-six and a half degrees east two hundred and 
seventeen poles to the beginning, containing one hundred and 
twenty-five acres, more or less, excepting, however, about three- 
fourths of an acre ol said land conveyed LO Burchard. Reference is 
had to deed-book No. 10, le = 909, 360. and OO, county court 
K's ollie itchie county, West Virginia, for other particulars in 
the reference to said See 
It is, therefore, considered and adjudged by the court that the said 
attachment issued on good and suflicient grounds, and that the 
null has a lien Irom the ior said date of the Issuing 
hereof for his damas (es, interest, & cost aforesaid on the land 
and real estate so levied on: and it is further considered and 
Cracnre ' that the said land and real estate so rf vied Ol) as aforesaid 
be s id for cash in hand at the front door of court-house of sald 
county of Ritchie, on a court day, after having first given sixty days’ 
notice of the time, terms, and place of such sale by publishing the 
same for that period in a weekly newspaper published in said county 
of Ritchie, and by posting the same for the same period at some 
ublic place near said land and real estate, and at the front door of 
he court-house of the said cOounTLY of Ritehie: and it is further 
ordered that the sheriff of the said county of Ritchie do make said 
sale upon the terms, at the place, and after the notice herein set 
forth; that said sherifi make a return and report to this court of his 
proceedings und this order, and t xe also return therewith t he 
| land ied gre estate so made by him; 
apd it is further considered and ordered that the proceeds of said 
sale be apypolie (| in satisfaction of the above ju dg ment of the plaintiff 
in this action, and that the surplus, if any, be paid over to the said 
defendant, The West Virginia Oil & Oil Land Company; but no 
no saie Shall ve Mm ide und r this order until the plaintiff, OF SOTUC 
Person for him, shall rlve bond, with suthicient security, LO be ip- 
roved by the clerk of this court, in a penalty ty of thirty-five 
iundred dollars, with condition that the plaintiff will per- 
orm sue ‘ further order as tnay be made by the court in this 
action in case the defendant appear and make defense within the 
time preserib d by law. 


proceeds Ol bese saat ot sili 
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STATE OF West VIRGINIA, | 
Couniy of Ritchie, j 
I, Will A. Strickler, clerk of the ¢i1 
in the State aforesaid, do ec rtify that the { 
from the records of said court, law order book No. , )) 
199 and 200, February 26th, 1854 
In testimony whereof I have hereunto 
seal of said cireuit court of Ritchie county, West Va., this 27th day 
of Feb’y, 1S54. 
[SEAL. | WILL A. STRICKLER, 


Clerk of thie Cure it ¢ purl of Pitch County, lV, Va. 


ages LYS W& 


40 [In the Cireuit Court of Ritehie County, W. Va. 


a 


C. W. PENNY 
vs. 
Tue West VirGinra O11, & OIL, LAND CoMPANY. 
In assum psit. 
Plaintiff’s costs: 


SS RELA CARIES S5 00 
NS Sa rE fC 
RS ee 
Clerk BOA kage ee RL RR Sealy MN em ORI Pa ' OS) 

2) OOD 


Attest: 
[SEAL. | _ WILL A. STRICKLER.,. Cle 


4] On the same day, to wit. March Ist. 1SS4. the fo 
order was made and entered of record. to wit: 


F. L. B. Maynew & Co. ) 


US. ln equity 
Tae West Virainta Orn & Orn LAND Company. } 

On this first day of March, 1884, came Charles D. Coleman, in his 
OWll proper person, and presented In open court lis petition and 
accompanying exhibits, praying relief in the premises, and, upon 
his motion, it is ordered that such petition and ace 
hibits be, and the same are hereby, so filed. 


The petition referred to is in words and figures following, to wit: 


OI panying CA? 


In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 
FRANCIS L. B. MAYHEW and Others 
ve. 
Tue West VirGinrA Orn & Orn LAND Company & Others. 
To the honorable the judges of the circuit court of the United States 
for the district of West Virginia, setting: 


The petition of Charles D. Coleman, of Plymouth, Michigan, re- 


-~_- ee , i}. : , . 
eirculit court of Ritehie eountvy. 


oregoing 18 a true Copy 


seb mV hand and athx the 
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spectfully states and shows that he is a elitizen of the United 


y Stat 


ae residing in the State of Michigan, : and as SUC ‘h is a cit- 
zen of the State of Michicat a that he Is il judgeme nt 
creditor of the West Virginia Oil & Oil Land Company, one of the 
defendants named in the above-entitled cause; that said judgment 
has been obtained during the pending of this suit; that said judg- 


_~ 
? 


ment was rendered in favor of this petitioner in the circuit court for 
the county of Ritchie, West Virginia, on or about the 12th day of 
July, 1S82, with interest thereon from on or about November 18th, 
ISSI, and coasts of suit to be taxed, and which have been taxed, as 
your petitioner is informed and believes, at the sum of 8—; that the 
action in which said judgment was rendered was commenced tn thi 


said cireuit court for the county of Ritehie on or about the 4th day 
fo er -= ' } , . . — 
of November, A. D. 1875, and was so commenced by an order or writ 


of attachment issuing outof said court by the clerk thereof, upon an 

aflidavit showing that the West Virginia Oil & Oil Land Company 
was a for gn cn rporation and a non-resident ef the State of West 
Virginia: it such attachment was duly levied upon the real estate 
of suid defendant corporation situate in the said county of Ritchie, 
and be Ine the ss ( al estate di scribed In thie mortgage or deed of 
e pleadings in the above-entitled cause, on the 
vember, 1875, as will more fully appear by reference to 
exhibit 3 Py filed and present d here with. and to whie h pe tition ner 
prays leave to r fer for greater Ce rtainty if nee ssary ; that such pro- 
ttachment and in such 


ime |] 

tren ¢ ocne i 1} + | 

rust relerred bo lll tl 
’ 


ceedings were thereafter had upon such at 
i3 action that such cause was brought on to trial before the said 
circuit court for the said county of Ritchie and a jury, ina 
trial at lav la verdict and judgment was rendered therein on 


or about November 18th, 1881, for the sum of sixteen thousand five 
hundred and thirteen dolla rs and seventyv-one cents ($16,515.71), 
with costs, to be taxt d: that afterwards the defendant in said iit- 
tachment and action filed a motion for a new trial therein, which 
cume on to be hye ara Ly fore Sil d court and Wis OV’ rruled and deni d, 
and said court thereupon and on or about July 12th) 1882, rendered 

judgment in said action In favor ot your petitioner and against 
the \\ est Virginia Oil & Oil Land Company for the sum of sixteen 
thou isand five hundred and thirteen dollars and seventy-one cents 
913.71), with interest thereon from November 18th, 1881, and 
costs, to be taxed, and said court at the same time adjudged and 


] : : ‘] ; : ° beds " 7 . scl sy 4 ct ' + 1 1; " 
qerermined Ltictt Vou! Peulioners sili iulais Pict CONSLILULCE il i} il 


upon the real estate of the said defendant corp ration from the Sth 
dav of November. 1875. the time of levv underand by virtue of such 


attachment as aforesaid, as will more fully appear by a reference to 
exhibit “ BL” whieh is filed herewith, or will be, in case the same is 
recelved in time, as sithoush ordered long ago, as your petitioner 1s 
informed and believes, has not been yet received, and to which, when 
so filed, your petitioner prays leave to refer for greater cer- 
1} tulnty lt necessary, said Exhibits “A” and “B” being raade 
a part of this petition as if the same were set forth and Incor- 
porated herein. 
Your petitioner further respectfully states and shows that his said 
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attachment was also levied upon a large amount of personal prop- 
erty situate upon said real estate as the prope rty of the said de- 

fendant ¢ orporation, as will also ap pear by refere nee to said Exhibit 
“A” as aforesaid, all of which has since been sold and disposed of 
and spirited away and removed out of this State, as your petitioner 
is informed and verily believes, and that the said defendant corpo- 


ration has now ho other property , re al or E mangpaie. Situate 1n this 
’ ’ - ‘ . 7. , » set i] y* j 
State or elsewhere, out of which said } nt, or any part thereof, 


} yar F . ier 
Cah be collected Or enforced, except * ate real estate of snid’ defendant 


— 
~_ 
~ 
~ 
—~ 
- 
- 
-_ 
j 


; “ae . 
corporation hereinbs fore referred t | 
H. Shattuck, Esq’r., the receiver appointed by this honorable court 
1n the above-entitled cause 
4 7 ¥- et , 8 1 er A Sse 
\ our petitioner further states and shows that he Is intormed and 
believes that a reference Was ordered and mace by th) “ hye noravie 


court to one of the master commissioners oO! this court vo aseertaln 
and report the sey ¢ ral liens against the said | estate of the s uid 
defendant corporation, and the priority of such several lens in 

point of time, and that by the report of said master commis- 
Ld sioner It appears and 1s shown that your petitioner | lai at 11eCN 


pay PRO TAM vend 


Upor said real estate of sald defendant COPPOPALL , Eocene 

LO hereinbefore, Upon and from November 5th, 1875, and long prior 
to the liens of several of the creditors, who are provided for and 
directed to be paid out of the proceeds of the sale of the PrOpPerey O 
the said defendant corporation under and by virtue of the decree of 
this court declared and rendered in the above-entitled cause on or 
about November 17th, 1855, as, by reference to the said report of 
said master commissioner and said decree will more fully appear 
and to which he prays leave to refer for greater certainty if neces- 
sary. 

Your petitioner further respectfully r oe sents to this honorable 
court that he 1S entitled LO priority in the lie nof hissaid attachme lit 
and judgment over the liens of several of the judgment creditors 


provided for and adjudged to be paid by said decree, and that he is 
entitled to be allowed and paid the amount of his said judgment 
out of the proceeds which may arise out of said sal prior ana in 


preference to any of the judgment creditors provided for and 
rected to be paid by said decree. and he prays that he may De 
allowed to file this his petition and the exhibits referred to therein 
and presented therewith, and that this honorable court will ascer- 
tain, adjudge, and determine that your petitioner is eutitled to pri- 
ority in the lien of of hissaid att uc hm an and judgme hntagvalhst 
AG said real estate as and from November 5th, 1875. as deter- 
mined by the said cireuit court of Ritehi county, an i that 
he is entitled to be paid the amount of his said judginent out of the 
proceeds which may be realized upon and from the sale of said real 


estate according LO such date and accord) lg to the Propel pI OTIL\ 
thereof, and prior to either or any of the several judgement cred- 


itors provided for and directed to be paid under and by virtue of 
said decree, and that your petitioner may have such other relief 
and né Ly hi ave SUC ‘h fu rther relief in the premises ius the nature of 
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the case may require and as shall be agreeable to equity and good 
consclelhce, 
And as in duty bound he will ever pray, &c., €e. 
C. D. COLMAN, 


Nol’s WV of Counsel. 


In person, C. D. COLMAN. 


STraTe oF West VIR@INIA,) 
County of jVood. } _ 


Charles D. Colman. being duly sworn, savs that he has read the 


bem | 


: . ‘ . . y . a . 
foregoing petition subscribed by him and knows the contents thereof, 
’ . 


} 
I 
ana | aie tition and 
citilt Libel “ilidl PCULILION ana 


ne matters thereln as state d are true ac- 
ve & belief. and further savs not. 


C. D. COLMAN. 


a — . 
cording iQ ibiIS [DCs 


; i ] . ] : ‘ ‘ se ff ] = 
In testimonv whereof | have hereunto set mv hand and affixed 


° , 7 ° ° ’ ’ 
, . i _ / . ° 7; “7 — 4 . T. P ° 
mv notarial seal. in said eounty. the dav and vear last above 


[SEAL.] C. Db. MERRICK, 
Notary Publhie. 


— 7 ’ 4 é » 29 - . ’ = i ‘ Fh , . 1? a - _* : 
7 Exhibit “B” 1s in words and figures following, to wit: 


In the Cireuit Court of Ritchie County, West Virginia, July 11th, 


THe West VirornrA Ort & Or, LAND Company. 


) , , '* | 
In qgecy Upon I \ i)! 
Phy ] ‘ , t | ’ »7 t | > > yTrTrorryv ,} } +] \? : , the 
bis ¢ ( re Lis LD ico. WY MiP a ue - Lal LHUECTeEUDON Lil 
. i 
] ; ] ; , | — . | i 7 
iefenadal Ss attorl v. moved the eour to quash the attachment 
} | +* P } . } . ’ 
sued out ll = se because the affidavit upon which this attach- 
P 2 - i = 42:2 4 ! _ ! 
myey ~ | €LOcCs ata) LTppne LO rive wy , Of] med to nave Deer) 
] } ie 29 ; ' } . 
rrpedai y & Creaiut person i ire u pet DEIN heard 
] | | . 
nereon ene . i Moon t me ist) Vili? vo mitted to the 
eourt. on eonsideration whereotl, thie Court «cdot overrule the said 
' } } ’ . } ' 
rie (>] | = Lhel Ore OFPUeCreQ t | at wl = 1) be ind Line 
} | . . —— - | —~ , +t . . > 
same 38 nereody, OVerruread: ANd Wb TUPLIer al CATING to the eourt 
+] | t 7 Ly +} +} c evn? re he "Fr - } | } ‘ 
Lhe Live attachment itl Lbs Cause Was proper! \ ” ;oubtanad Lnatt if 
1 ¢ FE be . oh + —_— 
defendant named in said attachment — and was at the time of suing 
, : . ' , : 
out of the same a non-resident of the Stat ind it further auppear- 
. ry ' ; a * 9 c »s } : , > ia 
Ing that J.T. Utterback, constable of Ritchie eounty, to whom this 


attachment Was dire ected, I vied (pon the prop rey ¢ ndorsed Ol) sid 
attachment by him Ol) the ot! day Ol Novem bi lr’, IS7o, between the 
hours of 9 o'clock tl. WN). and o clock pp. I. ¢ t that day, which said 
attachment and return of thi said officers is made a part of 

this order, and the plaintiff has alien on the same for the 
48 payment of the sum of $16,515.71, with interest thereon from 

the 18th day of November, 1881, Loge ther with the costs of 
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this suit, and that he is entitled to have the same sold, or so much 
thereof as will satisfy the debt, interest, and cost aforesaid, and it 
being suggested to the court by a decree properly certified and en- 
tered of record by the circuit court of the United States for the dis- 
trict of West Virginia, on the 19th day of March, 1881, in the case 
of F. L. B. Mayhew & Co. vs. The West Virginia Oil & Oil Land 
Company and others, in equity, that William IE. Stevenson had 
been appointed a receiver of all the property and assets of the said 
The West Virginia Oil and Oil Land Company mentioned and In- 
cluded in a deed of trust mentioned in and filed with the bill in 
said cause, and which decree is filed in the pages of this cause, 
marked gs Oy no order of sale of the attached property shall take 
place at this time, the court not being fully advised as to the extent 
and power of said decrees hereinbefore referred to, and thereupon 
doth continue the hearing of said motion to sell said property until 
the next term of this court. 


West VIRGINIA, 88: 


I, Will A. Srickler, clerk of the circuit court of Ritchie county, 
in the State of West Virginia, do certify that the foregoing is a true 
copy of an order entered of record in the cause of C. D. Colman vs. 
The West Virginia Oil & Oil Land Company, in said court, on the 
lith day of July, 1882, in law order book No. 5, pages 754 and 
700. 7 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this 28th day of February, 1884. 

[ SEAL. | WILL A. STRICKLER, 
Clerk of the Circuit Court of Ritchi Co., W. Va. 


4) And on the same day, to wit, on the Ist day of March, 
1884, the following order was made and entered of record, to 
wit 
i’, L. B. Mayvuew & Co. 
Us. | er 
THe West VirainrA Or, & Orn LAND Company & pia Equity, 
Others. 


On reading and filing the petition of Charles H. Walker, trustee, 
and others, praying, for reasons therein set forth, that the sale of 
said West Virginia Oil & Oil Land Company’s lands and property 
be postponed for the period of thirty-one days from the time when 
the same is advertised to be sold underand by virtue of a decree, 
and also on reading and filing the answer to said petition, and due 
deliberation being had thereon, ordered by the court, on this first 
day of March, 1854, that the sale of the said property of the said 
West Virginia Oil & Oil Land Company under the decree passed in 
this action by the court on the 17th day of November, 1883, be post- 
poned for the period of thirty-one days from the time at which such 
sale is now advertised to be held, so that the same shall be held on 
the first day of April, 1884, at the same place and time of day as 


_— 
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specified in the present advertisement of sale, and that W. L. Cole 
and J. B. Jackson, the commissioners appointed to make such sale, 
are hereby ordered to adjourn and postpone said sale in accordance 
with this order. 
This order is made on condition that said petitioners pay the 

costs and expense of such adjournment, and continue the ad- 
oO vertisement thereof, to said commissioners on or before two 

o'clock in the afternoon of the first day of March, A. D. 
1884. 

(Signed). HUGH L. BOND, 

| C’t Judge. 


The deposit required is one hundred dollars. 
J. J. JACKSON. 
Dist. Judge. 


And on another day, to wit, March 31st, 1884, the following order 
was made and entered of record, VIZ: 


I, LL. Lb. MAYHEW WN Co. 

Vs. | . . ; 

THe West Vireinta Orn & Orn LAND Company « | In Equity. 
Others. | 


This day Charles H. Walker, trustee: D. C. Whitwood, Charies 
W. Noble; Edward C. Walker, administrator of the estate of Thomas 
I’. Abbott, deceased, and Benjamin Vernor, by A. I. Boreman, their 
counsel, presented here in court their petition in the above-entitled 
CAUSE, anc sald Charles HH. Walker, Lrustee, and Lavinia H. Austin, 
by A. I. Boreman, their counsel, presented here in court their fur- 
ther petition in said cause, and said petitioners moved the court for 
leave to file sald petitions, and the Satie ha ing been seen and In- 
Sp eted by the court are allowed LO be filed : and it Is further ord rt dl 
that copies of both petitions be served upon defendants, Heman 
Loomis and Emma Compton, executrix of Bs namin ». Compton, 
deceased, and that they be required to appear and plead, answer 

a demurv, on or before the first Monday in May, 1844, pro- 
o1, 32 vided that coples of both sald petitions and ot this order be 


served upon the said defendants within ten days from this 


date. 

And it is further ordered that the sale of the premises heretofore 
decreed LO be sold by special commission: rs, and by them advertised 
LO be sold Ol) the first day of April, be. and thie SHre Is here by, post- 
poned until the first day of May, 1884, and that the costs of the fur- 


ther advertising said sale be paid by said petitioners. 


Do On the 29th day of March, LSS4, thi following petitions 
were filed In the clerk’s othee, to wit: 
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In the Cireuit Court of the United States for the District of West 
Virginia. In Chancery. 


Franeis L. B. Mayuew et al. 
Us, 
Tue West ViroainrA Orn & Orn LAND Company et al. 


Your petitioners, Charles H. Walker and D. C. Whitwood, Charles 
W. Noble, KMdward C. Walker, administrator of the estate of Thomas 
I’. Abbott, deceased, and Benjamin Vernor, all of the city of De- 
ae , respectfully represent: 

That they are stockholders in the in the defendant corporation, 
is together own about twenty-nine hundred eighty (2,980) shares 
of the stock thereof; that said Charles H. Walker owns the sameas 
trustee of the stock standing in the name of Olivia B. Hall and 
Israel Hall. 

Fhe ys said corporation is organized under the statutes of the 
State of Michigan, having its office at the city of Monroe, in said 
State, but from its organization in 1865 has been operating oil ter- 
ritory in Ritchie county, West Virginia. 

That from the organization of said corporation OC Benjamin 
5S. Compton has been president of said corporates, with the excep- 

tion ea one year from its organization, up to his death, 
54 in July last, and during that time has practically had the 
management and control of said corporation. 

4. ‘The said Compton, from the very organization of said corpora- 
tion to his death, has been engaged in a settled plan to defraud the 
stockholders of said corporation and to manage said corporation for 
his own personal benefit, without regard to the interests of the stock- 
holders or the wishes of its board of directors; that said ¢ ompton 
was the promoter of said organization, and in the very origin of 
the enterprise falsely represented to the original subscribers to the 
stock thereof the actual cost of ee property purchased by him for 
said corporation, and received about three hundred thousand dol- 
lars ($500,000) more than he paid for said property ; all of which was 
paid with the funds of thesubscribers. In further carrving out that 
plan he from time to time, as president of the corporation, has 
drawn drafts in the name of said corporation for his own benefit, on 
which the Company have been made liable by suit and otherwise, 
and this to a very large amount; that among other drafts of this 
character for which the COMpany have been made lable are the 
following: To M. V. Bentley, about twenty-seven doilars ($27,000) ; 
to J. H. Carrington, about lorty-t hree thousand dollars ($43,000) ; to 
Bb. F. Dunning, of about thirty thousand dollars ($50,000); and sev- 
eral of the claims that are proved against the corporation in the 


decree rendered in this cause are of this character. 
DD oO. AS a part of this general plan of defrauding sald cor- 


poration, Ol or about the 29th day of Septem ber, LS70, he 
procured the issue of bonds of suld corporation to the amount of one 
hundred and fifty thousand dollars ($150,000) under the following 
circumstances: The articles ot association of said corporation pro- 
vides that there should be nine directors, and the by-laws provided 
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the manner in which special meetings of the directors should be 
called and that every director should be notified thereof; that in 
violation of these by-laws said Compton caused six of the nine di- 
rectors to convene, of which he himself was one, without notice to 
the other directors, and then procured said six directors to vote for 
the issue of said bonds upon the pretense that they were needed to 
purchase in the interests of the lessees of the company’s property 
in Ritchie county, West Virginia, and to authorize a dee- of trust to 
be executed upon the property of the company to secure the pay- 
ment of sald bonds, which is the deed of trust now being foreclosed 
in this case. Your petitioners aver that said meeting was an illegal 
one and had no authority to authorize the issue of such bonds and 
the execution of such deed of trust, and that the corporation has 
never authorized or ratified said issue; that said corporation. never 
at any meeting thereof, or of the stockholders thereof, authorized or 
directed said bonds to be issued or said deed of trust to be executed, 
and never in any manner ratified or approved the same. 
ob 6. Said Compton did not use said bonds, or any of them, 
for the purposes for which they were claimed to be issued, 
but, on the contrary, used them for his own private purposes and 
pledged them for his own benefit, and disposed of them as he saw 
fit, and without the knowledge or consent of any of the officers, ex- 
cept in the case of those transferred to William D. Thompson, One 
of the parties to this cause; that said Compton died in July, 1883; 
that he then resided at Monroe, in the State of Michigan; that he 
left a last will and testament, which has been proved in Michigan 
& letters testamentary therein issued to Emma Compton, who re- 
sides at Monroe aforesaid and is the executrix named in said last 
will & testament & has qualified as such, & that there is no execu- 
tor, administrator, or personal representation of the estate of said 
Compton within the State or dist. of West Virginia. 

7. From the organization to the present time the business of said 
corporation has produced a net profit annually of not less than 
thirty-five thousand dollars ($35,000), and from that up to fifty 
thousand — ($50,000), and yet from the year 1873 no dividend has 
been declared and the profits of said business have really been con- 

verted by said Compton to his own uses and purposes. 
oF 8S. When this suit was commenced, in or about November, 
1878, the general counsel for the company advised Mr.Comp- 
ton, as president and manager, to Interpose a defense upon the 
ground of the invalidity of said bonds and deed of trust, but said 
Compton refused to do so, and no defense upon such ground was 
interposed. 

9. Soon after the commencement of this suit and on the 19th of 
December, 1878, seven of the nine directors of said corporation, in- 
cluding Mr. Compton & said Heman Loomis, without any notice 
to the other two, met al Toledo, Ohio, and took certain action in 
relation to said bonds upon the representation of said Compton, as 
set forth in a preamble and. resolution passed upon that day and 
now on file in said cause; said Compton then represented to said 


—= pap ) 
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directors that the said company were indebted to the following per- 
sons in about the following sums: 


William D. Thompson... .dne< cece st eonnencnns cosmnenn 850.000 
Pemiamin F. DUUBiInd .snces conc shesncsuccsecanmemne 20,000 
nn i ii 29 OOO 
RE SELES LAA ALN MA es Rie OS 16,000 
ee GE Mere sii ci iestaaciileati ea a 15,000 
Ea atta DC ange NS NE Ore 4,000 
Mary Smith ........ i 2 ,00U 
Ly OF 6 SEY: nncdcae Giese Cnn 1,000 
RE ee ee COR. Bi in ccissancvemiedinn meee eee 


In point of fact, the company not only did not owe Mr. Comp- 
ton the said sum of forty-five thousand five hundred dollars 

O85 ($45,500) or any other sum, but, on the contrary, he was very 
largely indebted to the company. Said directors, trusting to 

the fraudulent representations of said Compton that said corporation 
owed him the sum of about forty-five thousand five hundred dollars 
($45,000) and his fraudulent promise that he would pay all of said 
indebtedness, assigned to him the entire issue of said bonds in con- 
sideration of such indebtedness and his agreement, and by no other 
action of the company Or directors thereof was any transfer author- 
id Compton 


— 


ized of any portion of said bonds to said Compton; s: 
never paid any of said indebtedness witii his own funds or other- 
wise than with the funds of the company, and only a small portion 
thereof. , 

1. Subsequent to this action of December 19th, 1878, said Comp- 
ton claimed to be the owner of eighty-six (S6) of said bonds; said 
bonds were then overdue, and in said Compton’s hands formed no 
right of action against the company, he being largely indebted to 
said company as aforesaid, and constituted no lien upon the prop- 
erty of the company included in said deed of trust: that afterwards, 
for the purpose of still further defrauding said company, said Comp- 
ton transferred said eighty-six bonds to Heman Loomis, of Adrian, 
Michigan, one of the parties named in said suit, and the item al- 

lowed in this cause of forty-nine thousand one hundred and 
oo eleven dollars & ten cents (S$ 19,111.10) is based entirely upon 

said eighty-six bonds; and the petitioners aver that said 
bonds in the hands of said Loomis were neither an equitable or legal 
claim against the company. ‘The petitioners further aver that said 
Compton in his lifetime presented the same claim upon the eighty- 
six bonds to the master commissioner of this court for allowance, 
and for the most part said claim was disallowed, and after such dis- 
allowance he made the transfer to said Loomis. 

11. That in September last, after the death of said Compton, the 
acting president and chief executive officer of the corporation, Mr. 
Charles W. Penny, and with two other directors of the corporation, 
met Mr. C. C. Cole, one of the solicitors for the complainant in this 
cause, at Toledo, Ohio, and had a conference with him in relation 
to resisting some of the claims, and especially the claims of Loomis 
& Compton, including the claim on the eighty-six bonds already 
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mentioned. They were to co-operate in making such defense, but 
without notice to the corporation or any of its officers, the decree in 
this case was rendered in fraud of the rights of the corporation; tha 
when said Comp ton transferred said claim and said bond to said 
Loomis both of them well knew all the matters and things herein- 
before a.leged. 
12. — Ly titioners further aver that great injustice has 
G0 been don the said corporation in this suit by the fraudu- 
lent failure | on the part of said Compton to properly employ 
and instruct counsel to defend against imp roper claims, and that 
tit thi time the deeree of sale was taken a ind such sum allowed to 
Loomis the Company were in no way represented In court. 

Your ps titioners therefore respectfully pray that the decree allow- 
Inge the claims of said Heman Loomis in this cause be set aside and 
that a rely aring be had, especially in relation to the claims so 
allows d to lleman Loomis, or for suc h furthe r or othe r relief as to 
the court may seem proper; and as in duty bound they will ever 
pray, &e.; and further that said Loomis, Emma Compton, as such 
executors, the said corporation, and said trustees under said deed of 
trust may be made parties thereto and required to answer the same. 

CHARLES H. WALKER, Trustee. 
DEODATU ©. WHIETWOOD. 
CHARLES W. NOBLE. 
EDWARD © WALKER, 
Administrator of the Estate of Thomas FI. Abbott, Deceased. 
BENJ AMIN. Vv MRNOR, 
By A. lL. BOREMAN, 
Their Solicitor & Counsel. 


And | your petitioners further pray that the sale of said premises 
ler said d cree be adjourned until after the hearing and decision 
of the matters herein alleged, and for such other further relief, &e. 


6] STATE OF MICHIGAN, | 
(ol ney of lVayne, } 


Charles D. Colman, being duly sworn, deposes and says that he 
has been a director of the West Virginia Oil & Oii Land Company 
since December, 1867; that he has been the secretary of said com- 
pany and a member of the executive committee and the general 
counsel of said company since July, 1875, and as such has been fa- 
miliar with all the business transactions connected with said com- 
pany, and within the last four years has examined minuteiy into 
the various transactions of said Compton in connection with said 
COMPANY, when he first learned of the fraudul nt practices of the 
said Compton in connection with the transactions of said company ,; 
that he has heard read the annexed and foregoing petition and 
knows the facts set forth therein of his own personal knowledge, 
and thus acquired from such examination, and that the facts set 
forth therein are true, except that he has no personal knowledge of 
the transfer of the claim of said Compton to said Loomis. 
} 


D. COLMAN. 
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Subscribed and sworn to before me this 18th day of March, A. D. 
1884. 
[ SEAL. | FREMONT WOODRUFF, 
Notary Public, Wayne County, Michigan. 


62 STaTeE OF MicuiGAan, County of Wayne: 


Charles W. Penny, being duly sworn, deposes and says that he 
was one of the original subscribers and corporators of the West Vir- 
ginia Oil & Oil Land Company, and has been one of its directors 
and the vice-president and a member of the executive committee 
since 1871, and since the death of Benjamin S$. Compton, in July 
last, he has been the acting president and chief executive officer of 
said corporation ; that he has heard read the annexed and foregoing 
petition by certain of the stockholders of said COMpany, and that he 
is familiar with all the material facts set forth in the said petition 
and knows the same to be true. 

i Ws Roean ke 


Subscribed and sworn to before me this 18th day of Mareh, A. D. 
1884. 
[ SEAL. | FREMONT WOODRUFF, 
Notary Public. Wayne County, Miceli gan. 


63 In the Circuit Court of the United States for the Dist. of 
West Virginia. In Chancery. 


Francis L. 5. MAyuew et al. 
Ld. 


THe West VirGaintA Ort & O11, LAND Company ef al. 


The West Virginia Oil & Oil Land Company, by Charles W. 
Penny, acting president and chief executive officer of the suid cor- 
poration, respectfully pravs that the deeree allowing the claims 
against the said corporation in this cause may be set aside and a 
rehearing granted as to the claims allowed Heman Loomis, and it 
respectfully refers to the petition of the stockholders of said com- 
pany hereto annexed and the affidavits annexed thereto for the 
reasons why said decree should be opened and said rehearing had. 

THE WEST VIRGINIA OLL 
& OIL LAND CO., 
By ©. W. PENNY, 
Vice-Pr. side nt XK Acting ads Pr sid ni 
and Chief Executive Office yr thereof. 


64 And on the same day, to wit, 29th day of March, 1884, the 
following petition was filed in the clerk’s office, to wit: 
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In the Cireuit Court of the United States for the Dist. of West 
Virginia. In Chancery. 


Francis L. B. Mayuwew and Others 
is, 


Ture West ViroarxstA Orn, & Orn LAND Company & Others. 


Your Petitioners, Charles HH. Walker, of the city of Detroit, in 
the State of Michigan, and Lavinia H. Austin, of the city of Buffalo, 
in the State of New York, respectfully represent— 

That they are stocxholders ih) the suid def ndant corporation; the 
said Charles Il. Walker owns twenty-three hundred and five shares 
of the capital stock thereof as trustee of the stock standing in the 
name of Olivia B. Hall and Israel Hall, and the said Lavinia H. 
Austin owns eleven hundred and one shares of said capital stock in 
her own right. ‘ 

And your said petitioners, adopting and reaffirming all and 
singular the allegations and statements contained in the petition 
of (Charles LH. Walker, Deodatu U. W hitwood, (‘harles W. Noble. 
Edward C. Walker, administrator, &ec., and Benjamin Vernor, in 
this action, which Wiis verified Ol the elohteenth day of March, 
A. D. 1884. in addition thereto and as a further and supplementary 

petition herein, respectfully show to this court— 
65 That the said Heman Loomis in said petition named Is not 

justly entitled to and ought not to have or receive the sum of 
thirty-nine thousand four hundred and seventy-six dollars and sixty 
cents, which is awarded to him in and by the decree which was 
made and entered herein on the seventeeth day of November, A. D. 
[S83, because heretofore and in or about the year 1874, the said Ben- 
jamin ». Compton, in said former petition hamed, pledged to one 
Benjamin IF. Dunning forty of the bonds of said corporation in said 
petition described to secure a debt of thirty thousand dollars or there- 
about. which sald ( om pton pretended and allege d that said COrpora- 
tion owed to said Dunning, but which was in fact the personal debt 
of said Compton and not of said corporation ; that thereafter said 
Dunning brought an action In some court in the State of New York 
against said corporation to recover the amount of said debt, and re- 
ceived a judgment therefor against said corporation, and that he 
subsequently brought an action on said judgment against said cor- 
poration In the circuit court of the United States for the district of 
West Virginia. 

That while said action was pending in West Virginia said Dun- 
ning sold and assigned said New York judgment and said bonds to 
one Johnston N. Camden, and that said Camden thereafter recovered 
a judgment in said action so brought by said Dunning in West 

Virginia against said corporation for the amount of such debt 

66 inthe name of said Dunning, but for his own use and benefit. 

That thereafter said corporation paid to said Camden about 

seventeen thousand dollars or eighteen thousand dollars on said 

judgment, but exactly how much it so paid your petitioners do not 
know and cannot state. 

That in or about the month of September, 1879, a decree was 
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made in this action whereby it was, among — things, adjudged that 
the plaintiffs herein had good title to twenty-five of said bonds (other 
than those assigned to said Camden as aforesaid),and that the same 
were a lien upon the property of said corporation, in whosever 
— the same might be in good faith, and that said property was 
liable to be sold for the satisfaction the reof, and that soon after said 
decree was entered the dh on rsons who owned said twenty-five bonds 
sold and assigned the same to said Johnston N. Camden; and that 
said Camden on ) procu ared five more of said bonds from a person 
named Smith, or from some person to your petitioners unknown ; 
that in or are June, 1881, the sum of thirty-five thousand dol- 
lars, or thereabouts, was owing to said Camden for and on account 
of said judgment and bonds, and that in or about June, 1881, the 
said Ben): ersten S. Compton paid to said Johnston N. Camden the 
amount owl 1a LO him as aforesaid, and thereupon the said Camden, 
at the re que stand by the procurement of said Compton, assigned 

and transferred the said Dunning judgment and the bonds 
67 which he then held to the said Heman Loomis, and that the 

said sum of thirty-nine thousand four hundred and seventy- 
six dollars and sixty cents so awarded to said Loomis in and by said 
decree made herein on the 17th day of November, 1885, was so 
awarded and adjudged to said Loomis as such assignee of said Cam- 
den, and for and on account of said Dunning judgment and said 
bonds so assigned to him by said Camden, and not otherwise or dif- 
ferent. 

That said Heman Loomis did not pay or advance out of or from 
his own money or funds any, or, if any, then only a small part, of 
the money so pal d to said Camde lh, but that said Compton paid the 
same or nearly all thereof out of and with money and funds that 
belonged to said corporation, and which he had wrongfully taken 
and received as the president and manager thereof. 

That said Loomis took and received the assignment of said judg- 
ment and of said bonds from said Camden as the agent and for the 
benefit of said Compton, or upon some secret trust and agreement 
between them, for the purpose and with the intent on the part of 
them. or one or both of them, Lo cheat and defraud the said COPPora- 
tion; by pretending and alieging that they were in the hands of said 
Loomis valid claims and demands against said corporation and _ to 
compel it to pay the amount thereof to them, when, in truth and in 

fact, the same were not and are not, nor were — or on any 
68 thereof, just, valid, or legal claims against said corporation in 

the hands of said Loomis and Compton, or either of them, 
nor on any thev held or owned, by said Loomis, in good faith ; all 
of which was well known both to said Loomis and to said Compton, 
and that so much of said decree as awards said sum of $39,476.60 
therefor to said Loomis was obtained by collusion and fraud by and 
between said Loomis and said Compton, and therefore your peti- 
tioners pray that the said decree be opened and set aside, and that a 
os therein be had as to the sums and amounts therein ad- 
judged to be paid to said Heman Loomis, and that said Loomis, 
Emma Compton, as such executrix, the said corporation, and said 
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trustee under said deed of trust, be made parties hereto and required 
to answer the same, and that the sale of such premises be adjourned 
under said decree until after the hearing and decision of the matters 
herein alleged, and for such other and further relief in the premises 
as is proper and necessary and which this honorable court may see 
fit to grant. 
And as in duty bound your petitioners will ever pray, e. 
LAVINIA H. AUSTIN, 
By GEORGE WADSWORTH, 
Hler Attorney. 
CHARLES H. W ALKER, 
‘etriioners. 
A. I. BOREMAN, 
Solicitor & Counsel for Petitioners. 


69 UNITED STATES OF AMERICA. 


District or West VIRGINIA, 
State of West Virginia, County of Wood, 


ama cam 
sf 
oe 


George Wadsworth, being duly sworn, says that he is the attorney 
of Lavinia H. Austin, one of the petitioners named in the forego- 
Ing petition, and Is at thorized to sign said petition and verify the 
sume for her: that he has read said petition and knows the contents 
thereof, and that the same is true to his own knowledge, except as 
to the matters therein stated upon information and belief, and as to 
those matters he believes it to be true. 

Deponent further says that the reasons why said petitioner does 
not verify said petition are that she is not now within said district or 
State of West Virginia; that she is an elderly woman and 1s now 
quite ill and cannot attend to any business of importance; that she 
transacts all or nearly all‘of her business by agents and attorneys, 
and has hho pe rsoni al knowle dor » of most of the 1 ratters set fe rth in 
said petition, and relies concerning the same upon information de- 
rived from others: that de = nt has acted as her attorne y for nearly 
twelve vears, and verily believes that he knows and is better ae- 
quainted with the matters alleged in said petition than she is, and 

that, should she personally verify it, she would do so largely 
70 upon information derived from deponent; that the sources 

of deponent’s information concerning sald matters are various: 
that it has been il part of his duty for nearly twelve years to attend 
to the petitioner’s interest in connection with the West Virginia Oil 
AY Oil Land Company, and he has become familiar so far as he could 
with the business thereof, and of the dealings of Benjamin 8. Comp- 
ton in connection therewith; that the most of his information relat- 
Ing to the matters in said petition alleged was received from Charles 
U. Cole, l’sq., who was the attorney and counsel for various parties 
in this suit (but not for said Compton or Loomis), and who was at 
Ole time, in another matter relating to said Company, the attorney 
for said petitioner and others, and who has had occasion to and as 
deponent believes has examined very closely into all the said mat- 


— 
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ters. Some of his information was derived from Charles H. Walker 
and from other persons interested in said corporation, and there is 
not an allegation or statement in said petition contained which 
deponent does not know to be true, or which he has not been in- 
formed by what he considers good and reliable authority to be true, 
or which he does not believe to be true. 
GEORGE WADSWORTH. 
I hereby certify that the foregoing affidavit was taken, subscribed, 
and sworn to by George Wadsworth, the affidavit therein named, 
before me, the undersigned, a notary public in and for the 
7] county of Wood and State of West Virginia, on the 27th 
day of March, 1884. 
Witness my hand and official seal this 27th day of March, A. D. 
1884. 
[SEAL | A. F. LANG, 
Notary Public of Wood County, West Virginia. 


UxrreD STATES oF AMERICA. 


District oF West VikGINIA, ae 
State of West Virginia, County of Wood, hg 

Charles H. Walker, being duly sworn, says that he is one of the 
petitioners named in the foregoing py tition; that he has read said 
petition and knows the contents thereof, and that the same is true 
to his own knowledge, except as to the matters therein stated upon 
information and belief, and as to those matters he believes — to be 
true. Deponent further says that during the last six months he 
has spent much time in finding out the facts stated in said petition, 
and other matters relating to the affairs of the West Virginia Oil & 
Oil Land Company and benjamin 8. Compton’s dealings therewith, 
and he has seen and conversed with many different persons, includ- 
ing stockholders and officers of said company and persons who had 
been attorneys or counsel for said Compton and said company, and 

who were familiar with such affairs and dealings and with 
72 the matters alleged in said petition ; that a part of his infor- 

mation was derived from the statements of Charles C. Cole, 
Ksq., who is mentioned in the foregoing affidavit of George Wads- 
worth; that he verifies said petition in part upon the information so 
derived and his belief of the truth thereof; that there is not a state- 
ment contained in said petition which he has not been informed is 
true by what he considers good and reliable authority or which he 
does not know to be true of his own knowledge. 

And further says not. 

CHAS. H. WALKER. 

I hereby certify that the foregoing affidavit was taken, subscribed, 
and sworn to by Charles H. Walker, the affidavit therein named, be- 
fore me, the undersigned, a notary public in and for the county 
of Wood and State of West Virginia, on the 27th day of March, 


1884. 
Witness my hand and official seal this 27th day of March, 1884. 
[SEAL. | A. F. LANG, 


Notary Public of Wood County, West Virginia. 
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The West Virginia Oil & Oil Land Company joins in the forego- 
ing petition of Lavinia H. Austin, and Charles H. Walker, trustee, 
and prays that the court will allow the same to be filed and grant the 
relief LO the sald petitioners therein prayed for. 

THE WEST VIRGINIA OIL & 
OlL LAND COMPANY, 
: By A. 1. BOREMAN, Jts Counsel. 


~ | 
° 


3 On another day, April 3d, 1884, the following order was 
made and entered of record, to wit: 


KY. L. B. MAYHEw & Co. 
Us, 


Toe West Virainréa O11, & Orn LAND Company & Others. 
Upon a petition of Lavinia H. Austin & others. 


lt appearing to the court that in the order made herein on the 
olst day of Mareh, 1884, that copies of the order and of the petitions 
in this case were to be served upon Heman Loomis and Emma 
Compton, executrix of benjamin 5S. Compton, deceased, who are resi- 
dents of the State of Michigan— 

It is ordered that A. S. Mathews, deputy U.S. marshal east. dist. 
Michigan, be, and is hereby, designated and appointed to make such 


is + 
Service, 


And Ol) another day, LO wit. Ol) the first day of May. to wit. the 
following order Was made and entered of re cord, VIZ: 


francis L. B. MAYHEW & Co. | 
vs. i ie 
Tue West VireintA Orn & Orn LAND Company &« pin equity. 
Others. | 


This day came the West Virginia Oil & Oil Land Company, the 
defendant company in the above-entitled cause, by ). D. Barrett, 
squire, its attorney, and asked leave of the court to file its petition 
in the above-entitled cause, praving, amongst other things, for an 

order to postpone the sale of the defendant company’s prop- 
74 erty, Which is advertised to take place on this day. Upon 

consideration whereof the court is of opinion to grant leave 
to file the petition, but refused to interfere with the order of sale at 
this time. 

[t is therefore ordered that the petition be filed and set down for 
hearing on the first day of the next term of this court, at which 
time the commissioners making the sale of the defendant company’s 
property under a former order of this court are to report their pro- 
ceedings under said decree, leave being reserved to this petitioner to 
file an amended petition on or before that day. 

And it is further ordered that no motion for the confirmation of 
that sale will be entertained prior to that date, to which time all 
proceedings as to confirmation of the sale are continued. 

The petition referred to is in words and figures following, to wit : 


Q =! re } 
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In the United States Circuit Court of the District of West Virginia. 
Equity. 


Francis L. B. Maynew & Others 
vs. 
Tue West Virernia Orn & Orn LAND Company and Others. 


To Hon. John J. Jackson, U.S. dist. judge for West Virginia, & to 
Hon. Hugh L. Bond, U.S. cireuit judge: 


The petition of tiie defendant, The West Virginia Oil and Oil 
Land Company, respectfully shows— 
75 That the above-entitled suit was brought In said circuit 
court to enforce a deed of trust, the a defendant being 
the defendant above named, a corporation organized under the laws 
of the State of Michigan, and the trustees under said trust deed, to 
wit, Charles G. Johnson, a citizen of Michigan, and Richard A. 
Storrs, a citizen of New York, their citizenship being so and _ truth- 
fully alleged in the bill of complaint. 

The complainants are all citizens of the State of New York, and 
their citizenship is so alleged in said bill of complaint. 

That since the commencement of said suit parties defendant have 
been added, among others, James H. Carrington, A. C. Worth, and 
B. B. Valentine, all three of whom are, and were at the time they 
became parties defendant to said suit, citizens of New York, but 
whether their citizenship is set out in the pleadings in said cause 
your petitioner cannot state. 

That a final decree has been passed in said cause, a certified copy 
of which is hereto annexed, to which petitioner refers and makes 
part of its petition. 

That petitioner is wronged by the decree thus passed by said 
court without jurisdiction, among other things, in that it is decreed 

to pay to Heman Loomis $49,111.16 on account of certain 
76 bonds secured by said trust deed and held by him, said 

Loomis, whieh said bonds were, until within the past two 
years, and for at least three years after the commencement of said 
suit, held and claimed by Benj. S. Compton, now deceased, late 
president of your petitioner. 

That said Compton was made a party defendant by reason of his 
ownership of said bonds; that he presented them as such owner to 
the master commissioner for allowance, but said claim was dis- 
allowed on the ground that said bonds were transferred to him after 
their maturity and on conditions with which he, Campton, had not 
complied. 

That after said disallowance said Compton assigned said bonds to 
said Loomis, as your petitioner is informed and believes, and on 
said information and belief charges that said assignment to said 
Loomis is upon trus t to collect said bonds and to pay over the most 
of the — part to the wife of said Compton, and the other part 
to the brother and sister of his said wife. 

That said information is the staternent made to a director of peti- 
tioner by Charles H. Walker, of Detroit, Michigan, that John H. 
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Doyle, of Toledo, Ohio, told him, Walker, in substance that he drew 
the papers between Compton & Loomis, by which said trust was 
created, said information having come to said director, Charles 
D. Coleman, within the month of April, 1884. 

That at the time of said assignment of said bonds, for a 
long time prior thereto, and up to the time of the death of 
said ( ‘Ompton, he, sald £ ompton, Was insolvent and indebted to your 
petitioner for many times the amount of said bonds and his estate 
is still so indebted. 3 

That by final decree several judgment creditors were made par- 
ties defendant to said suit, and by the same decree your petitioner 
was decreed to pay their said judgments without giving it a day in 
court as to the Same. 

That the commissioners by said decree appointed to sel] the prop- 
erty covered by said trust deed advertised the same for sale on the 
Ist of March ult.; said sale was by order postponed to the first, to 
April Ist, and then to the first of May next. 

The want of jurisdiction was entirely overlooked until the 28th 
inst., and the facts about the trust under which said Loomis held 
said bonds was discovered, as it were, by accident, and no concelv- 
able dil/igence on the part of your petitioner would have effected the 


discov ry sooner, 

Your petitioner desires to file a bill of review, both for errors of 
law Ol} thi face of the record and fou material evidence discovered 
during the present month. 

A statute of West Virginia specially provides that in granting 
leave to file a bill of review the eourt nay restrain all further pro- 
ceedings under the decree complained of, ana your petitioner 1s 

unable to pay the money required of it by said decree, but it 
75 states that its property decreed to be sold is valuable; that it 
is in the hands of a receiver, and that in his hands it yielded 
In two vearsa net profit of about $75,000, which has been applied In 
payment of claims of the parties to said suit having priority. 
Pray xz 

Your petitioner prays for an order postponing s iid sale for a rea- 
sonable time to enable it to have prepared and filed a bill of review 
for errors of law on the face of the record and for material evidence 
discovered since the passing of said final decree. 
C. D. COLMAN, 

Solicitor for Petitioner. 
B. F. BUTLER, 
O. D. BARRETT, 


( 'ounsel or Pi litione £ 


District or COLUMBIA, 88: 


[, Charles D. Colman, make oath that I am a director of the West 
Virginia Oil & Oil Land Company, and also its seeretary; that | 
have read the petition by me above subscribed and know the con- 
tents thereof, and that the matters and things therein set forth, save 


> Ce ee 
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those set forth on information and belief, are true, and those set forth 


on information and belief [ believe to be true. 
C. D. COLMAN. 


Subscribed and sworn to before me this 29th day of April, 1884. 
[SEAL. ] JOHN W. PARSONS, 
Notary Publie. 


WY F. L. B. MAYHEW & Co. 
Tue West VirGiniA Orn & Orn LAND Company, B.S. Compton, R. , 


A. Storrs, W. D. Thompson, W. H. Beach, A. C. Worth, Benjamin 
Bb. Valentine. , 


This day the Toledo National Bank, R. S. Blair, and Benjamin B. 
Valentine presented their petitions to the court, accompanied by 
transcripts of judgments rendered in favor of the petitioners, re- 
spectively, against the West Virginia Oil and Oil Land Company, 
in manner and amounts as follows—that is to say: Two judgments 
to Rk. S. Blair for the sum of five hundred dollars each, with interest 
from the 15th day of June, 1881, and $40.50 costs: to the Toledo 
National Bank the sum of nine thousand seven hundred and seventy- 
three a0 dollars, with interest from the 17th day of November, 
1883, and $70.30 costs; and to Benjamin Bb. Valentine the sum of 
eight thousand nine hundred and _ thirty-one dollars, with in- 
terest thereon from the 2d day of October. 1883. and 858.95 x 
Costs, which petitions, being Inspect d by the court, are or- , 
dered to be filed, and said petitioners are admitted as parties to this 
suit for the purpose of protecting their interests therein. 

The exceptions filed by any and all of the parties to the reports of 
the master in this suit are respectively waived, and this cause coming 
on this 17th day of November, 1885, to be heard Upon the matters 
presented by the record, was argued by counsel and considered by 

the court; and itis adjudge d, ordered, and decreed that the 
St following-named persons, respectively, have proved and CS- 

tablished claims against the West Virginia Oil and Oil Land 
Company, and that the debts so established are liens upon the lands 
hereinafter more particularly described of the West Virginia Oil and 
Oi] Land Company, and that such debts are liens Ol) said land 
stated in orders of priority and amounts, respectively, as follows: 

First. William D. Thompson, the sum of sixty-one thousand two 
hundred and sixty-seven ;%*, dollars, with interest from the 17th day 
of November, 1883; and Richard A. Storrs, the sum of forty-seven —_ 
thousand six hundred and sixty-three /,*; dollars, with interest from 
the 17th day of November, 1883; Heman Loomis, the sum of 
thirty-nine thousand four hundred and seventy-six 4°), dollars, with 
interest thereon from the 17th day of November, 1883, the said 
debts of ‘Thompson, Storrs, and Loomis being equal in priority and 
entitled to rateable payment and satisfaction. 

Second. James H. Carrington, the sum of forty-six thousand nine 
hundred and thirty-four 75; dollars, with interest from the.17th day 
of November, 1883. 


abe 
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Third. A. C. Worth, the sum of two thousand six hundred and 
fifty ~*, dollars, with interest thereon from the 17th day of Novem- 
ber, 1883. 

Fourth. W. H. Beach, the sum of two thousand eight hundred 
and eighty-eight 73; dollars, with interest from the 17th day of 

Nove mbe 1’. LSS5 
$1 Fifth. The Toledo National Bank, the sum of nine thousand 
eight hundred and forty-three ;4°; dollars, with interest from 
the 17th day of November, 1885, and R.S. Blair the sum of five 
hundred and ninety-three -;5, dollars, with interest from the 17th 
day of November, LSS3, the debts of said bank and of said Blair above 
mentioned being of equal priority and entitled to rateable payment 
and satisfaction. 
Sixth. R.S. Blair, the further sum of five hundred and ninety-two 
lollars, with interest thereon from the 17th day of November, 


Seventh. Benjamin B. Valentine, the sum of nine thousand and 
fifty-six -®3. dollars, with interest from November 17th, 1883 
ig@hth. Heman Loomis, the further sum of forty-nine thousand 

undred and eleven +), dollars, with interest thereon from the 
l7th day of November, 1883, in addition to the sum hereinbefore 
decreed in favor of said Looms. 

And it is further adjudged, ordered, & decreed that said Thomp- 
son, Storrs, & Heman Loomis, as holders of the bonds secured by the 
leed of trust dated October first, 1873, in the record of this cause 
cl scribed, are enti tled LO have the real estat ind property therein 
mentioned sold for the sums of money so found due them, respect- 
ively, and that the other creditors above named, parties hereto, are 
entitled to have the amounts respectively decreed to them paid out 

, 1c real estate and property tv of the said The West Vi irginia Oil & 
()i] Land Compal lv, and LO have the said 2 al estate sold 1) sutistac- 

tion of said hie ns. 
S2 And it isfurther adjudged, ordered,and decreed that Charles 

l| Santtials meatal receiver in this cause,do proceed to collect 
and reduce into money the oils, Accounts, bills rece ivable, and other 
property in his hands or owing to him as such receiver, and that 
he shall at once apply the funds in his han ts and which may here- 
after COTE into his hands iLs such reeelver as follows: lirst, to the 
payment of all the costs in this suit,and then to RK. A. Storrs 
he amount decreed in his favor in full, the said Thompson 
and Loomis assenting thereto, and he shall then apply the resi- 
due to the pavinent of the amount due the said Thompson, 
the said Loomis assenting thereto, and all other sums coming 
into his hands from money or due to him he shall apply in like 
Manel Upon the debts herein decreed in the order of their 
priority, and he shall report the amount so distributed by him and 
the balance due upon each of said debts on which he may have 
made ar dase s to this court on the first day of the month next en- 
suing after the date of this decree. 

And it is further adjudged, ordered, and decreed that the said de- 
fendant, The West Virginia Oil & Oi] Land Company, do pay untothe 
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creditors hereinbefore named the several amounts respectively found 
in their favor, after crediting the funds paid by the receiver, as pro- 

vided above, and the court being of the opinion that the sev- 
83 eral holders of the liens herein adjudicated are entitled to have 

their debts paid out of the land aforesaid and the rent, issues, 
and profits thereof in the respective order of their priorities as above 
set forth, it is further adjudged, ordered, and decreed that unless 
the said The West Virginia Oil & Oil Land Company, or some 
one for it, do, within thirty (30) days from the date of this 
decree, pay unto the several persons, respectively, the sums and 
amounts severally due to them and decreed to be paid to them 
as aforesaid, then W. L. Cole and J. B. Jackson, who are hereby 
appointed commissioners for that purpose, shall, after first giving 
notice of the time, terms, & place of sale by advertisement printed 
for six successive weeks in some one of the newspapers published, 
respectively, in Ritchie county, West Virginia, and in Monroe, 
Michigan, and in Parkersburgh, West Virginia, and by a like notice, 
posted for a like period at the front door of the court-house of Ritchie 
county, sell at public auction, at the Julianna-street entrance of the 
United States court-lhouse and post office in Parkersburgh, West Vir- 
ginia, all the following property and real estate—that is to say: All 
that certain tract or parcel of land situated, lying, and being in 
Ritchie county, in the State of West Virginia, on the waters of 
the Laurel Fork of Goose creek, Alum Cave Run, Short Run, and 
the waters of Oil Spring Run, containing thirteen hundred and 

ninety-seven acres of land; said tract is the eastern part of 
84 what is called Simims’ Survey No. 27, and is the same tract 

which was conveyed to the West Virginia Oil & Oil Land 
Company by Walter Keeler and wife by deed dated July 2nd, 
1866, and recorded in the office of the clerk of the county 
court of Ritchie county, West Virginia, in deed-book No. 10, on 
pages 492,493,494, and 495; also all that certain other tract or parcel 
of land situate, lying, and being in the county of Ritchie aforesaid, 
containing one hundred and twenty-four and one-quarter acres, 
which said tract 1s bounded and described as follows, to wit: Beginning 
ata white oak ina line of Worth’s general survey, and being a corner 
to land claimed by Walter Keeler, and running thence north 73° 
east 33 poles, crossing Oil Spring Run, to a white oak and beech ; 
thence $8. 10° W. 148 poles to a beech on the east bank of Oil 
Spring Run to land now or late of George Rutherford ; thence along 
said Rutherford’s line north 86° west 26 poles, crossing said run, to 
a white oak; thence south 12° W. 82 poles to an elm tree, corner 
to said Rutherford, standing on the north side of Goose creek at the 
mouth of a small drain; thence down said creek south 61° west 18 
poles toa stake; thence south 10° west 8 poles to a stake; thence 
north 55° west 153 poles to a stake on Keeler’s line; thence north 
463° east 217 poles to the place of beginning; and also all and 
singular the tubing lines belonging to the West Virginia Oil & Oil 

Land Company on the premises hereinbefore described ; 
85 together with all and singular the property, improvements, 

machinery,appliances, all theappurtenances belonging thereto 


-be 


-he 
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and owned by the West Virginia Oil & Oil Land Company on the 
property above mentioned and described, all the property aforesaid 
being the same mentioned and described in the papers and proceed- 
ings in this cause. 

‘The said sale shall be made upon the terms of cash in hand on 
ihe day of sale; but before said commissioners, or either of them, shall 
proceed to make any-sale under this decree they shall enter into a 
bond, with security to be approved by one of the judges or by the 
clerk of this court, in the penalty of two hundre d thousand dollars, 
conditioned for the faithful performance of their duties as such com- 
missioners under this decree, and for their paying over and account- 
Ing for all mone ys and other property that nay Come into their 
hands by virtue hereof. 

And it is further adjudged, ordered, and deol that until the 
further order of this court the said special receiver shall continue to 
have charge and possession of the property of the said defendant 
company, and of the rents, issues, and profits thereof, subject to all 
orders and decrees made with reference to such receivership. 


86 I, L. B. Dellicker, clerk of the circuit court of the United 
States for the district of West Virgi Inia, do certify that the 
foregoing is a true copy of an order made and entered of record in 
the case of F. L. B. Mayhew & Co. vs. The West Virginia Oil & Oil 
Land Company, pending in said court on the 17th day of Novem- 
ber, 1883. 
In testimony whereof, I hereunto set my hand and the seal of 
said court this 25th day of January, 1854. 
[ SEAL. | L. B. DELLICKER, 
Clerk C. C. U.S. D. W. Va. 


On the 5th day of May, 1884, the following demurrers in writing 
were filed in the clerk’s office of said court, to wit: 


In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 


’. L. B. MayuHew «& Co. 
os, 


West VirGinxtaA O11 & Or, LAND Company & Others. defendants. 


The demurrer of Heman Loomis to a petition filed in above cause 
by C. H. Walker, trustee, and others against the said Loomis and 
others : 

This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said petition to be true 
in such manner and form as the same are therein and thereby set 
forth and alleged, doth demur thereto, and, for cause of d murrer, 

showeth that the petitioners have not by their said petition 
87 made such a case as entitles them in a court of equity to 

any relief from or against this defendant touching the mat- 
ters contained in the said petition or any of such matters. 

W herefor-, and for divers other good causes — demurrer appearing 
in the said petition, this defendant doth demur thereto and to all 
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the matters and things in said petition contained, and humbly prays 
the judgment of this honorable court whether he shall be compelled 
to make any further or other answer to said petition, and he prays 
to be hence dismissed with his reasonable costs in this behalf sus- 
tained. 
HEMAN LOOMIS, 
By Counsel. 
B. M. AMBLER, 
Parkersburgh, WV. Va., Solicitor for Def’d't. 


I hereby certify that in my opinion the foregoing demurrer of 
Heman Loomis, defendant, to the petition of C. H. Walker, trustee, 
and others, petitioners, is well founded in law and proper to be filed 
in the above cause. 

» M. AMBLER, 
Solicitor 4 ounsel for Di fi nd t. 


ee 


STATE OF MICHIGAN | 


. To wit - 
Lenawee County, 


Heman Loomis, being duly sworn, does depose and say that he 
has read the foregoing demurrer ol Heman Loomis to the petition 
in this suit, and that the said demurrer is not interposed for the 


purpose of delaying said suit or any proceedings therein. 


88 HEMAN LOOMIS. 


Sworn and subscribed before me in my —, county of Lenawee and 
— of Michigan. 
[In testimony whereof I have hereto set my hand and affixed my 
official seal this 28th day of April, 1854. 
[SEAL. | CHARLES R. BOTHAM, 
Notary Public of Li La wee County d& State of Mich gan. 


And on the same day, May 5th, 1584, the following demurrer in 
writing was filed in the clerk’s office of said court, to wit : 

The Demurre a of Hi ntvan Loomis io a Further and Suppl mental Peti- 
tion Filed in the Above Cause by C. H. Walker, Trustee, & Others, 
against the said Loomis & Others. 

In the Circuit Court of the United States for the District of West 

Virginia. In Equity. 


IF. L. B. MayvuHew & Co. 


vs. 


West ViraInxrA Ort & Or, LAND Company and Others. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said further supplemental 
petition to be true In such manner and form as the same are therein 
and thereby set forth and alleged, doth demur thereto, and, for 
cause of demurrer, showeth that the petitioners have not by their 
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said petition made such a case as entitles them in a court of 
89 equity to any relief from or against this defendant touching 

the matters contained in the said petition or any of such 
matters. 

Wherefore, and for divers other good causes of demurrer appearing 
in the said further and supplemental petition, this defendant doth 
demur thereto and te all the matters and things in said petition 
contained, and humbly prays the judgment of this honorable court 
whether he shall be compelled to make any further or other answer 
to said petition, and he prays to be hence dismissed with his reason- 
able costs in this behalf sustained. 

HEMAN LOOMIS, 
By Counsel. 

B. M. AMBLER, 

Parkersburgh, WV. Va., Counsel for al man Loomis. 


I hereby certify that in my opinion the foregoing demurrer of 
Heman Loomis, defendant, to the further and supplemental petition 
of C. H. Walker, trustee, and others, petitioners, is well founded in 
law and proper to be filed in the above cause. 

B. M. AMBLER, 
Solicitor & Counsel for Defendant. 


STATE OF MICHIGAN, | 


To wit: 
Le nawee ounty, 


Heman Loomis, being duly sworn, does depose and say that he 
has rt ad the foregoing demurrer of Heman loomis to the petition 
in this suit, and that the said demurrer is not interposed for the 

purpose of delaying said suit or any proceedings therein. 
v0 HEMAN LOOMIS. 

Sworn and subsctibed before me in my —, county of Lenawee & 
State of Michigan. 

[In testimony whereof I have hereto set my hand and affixed my 
official seal this 28th day of April, 1854. 

[SEAL. | CHARLES B. BOTHUM. 
Notary Public of iF 1LCLivee County a State of Michigan. 


1 On the 22d day of May the following report of sale was 
filed in the clerk’s othee: 
Report of Sale Made by - B. Jackson and lV, L. Cole. 
In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 
I’. L. B. MAYHEW & Co. 
Us. 
Ture West Virarnia Orn & Orn LAND Company & Others. 
To the honorable judges of said court: 
The special commissioners who were appointed by the decree 
made in the above cause on the 17th day of November, 1883, to make 


56—Hd0 
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sale of the real estate and property in said decree mentioned and 
described, beg leave to report as follows : 

They fixed upon the 1st day of March, 1884, at 2 o’clock p. m., as 
the time to offer said real estate and property for sale, and they 
caused notices of the sale to be published once in each week for 
six successive works, prior to the time of sale so fixed, in each of the 
following newspapers, to wit: The State Journal and the Parkers- 
burg Sentinel, both of which papers are published at Parkersburgh, 
Wood county, West Virginia; the Ritchie Gazette, which is pub- 
lished at. Harrisville, Ritchie county, West Virginia; and the Mon- 

roe Commercial, which is published at Monroe, in the State 
92 of Michigan. ‘They also caused notices of the sale, by printed 

hand- bills, to be posted for six weeks prior to said ist day of 
March, 1884, at t the front door of the court-house of Ritchie county, 
as well as at many other public places in said Wood and Ritchie 
counties, and upoén and near the real estate to be sold. 

Copies of the notice so published In each of said papers and posted 
as ubove mentioned are herewith filed as part of this report. 

On the first day of March, 1884, and before the said special com- 
missioners had offered said property for sale, an order was made in 
said cause by said court adjourning the sale until the Ist day 
of April, 1884. A copy of said order is hereto attached as part of 
this report. 

Pursuant to said order your commissioners caused the notice of 
sale and notice of adjournment thereof to be published in each of 
the hewspapers above mentioned once in each week during the month 
of March, 1854, and caused copies of said notice of sale and the ad- 
journment to be posted at the front door of the court-house of Ritchie 
county during the same time; and they also caused notice of said 
sale by printed hand-bills to be poste dat the various other public 
places where the original notice of sale had fornterly been posted as 
aforesaid. 

Copies of the notice of sale and adjournment so published and’ 
posted are herewith filed as a part of this report. 

On the 30th day of March, 1884, by an order made in said 
93 cause by said court, the sale of said real estate and property 
was again adjourned until the first day of May, L854. A copy 

of said order is hereto attached. | 

Pursuant to this last order your commissioners caused said notice 
of sale, with a notice of both of the adjournments thereof so ordered 
by the court, to be published in the several newspapers above men- 
tioned once in each week during the month of April, 1884, and 
caused copies of said notice and said adjournments to be posted at 
the front door of the court-house of Ritchie county for the same 
time, and notices by printed hand-bills that said sale would be made 
on the first day of May, 1884, were posted in the various other places 
above mentioned. 

In addition to the foregoing publication of said notice of sale 
your commissioners sent notices of said sale and of each adjourn- 
ment thereof through the mail to many persons who they supposed 


"> 
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would be interested therein or might desire to become the purchaser 
of said property. 

Pursuant to the notice so given, your commissioners, on the Ist 
of May, ISS4, at two o clock in the afternoon, offered for sale at 
publie auction, at the Julianna-street entrance of the United States 
court-house and post office in the city of Parkersburgh, in said dis- 

trict of West Virginia, the real estate and property in said 
o4 decree and notice mentioned and described, and A. K. Leon- 

ard, the auctioneer employed by your commissioners, in their 
presence and under their direction, continued to offer said property 
for sale at public auction for about an hour, during which time many 
persons bid therefor, and Charles H. Shattuck, being the highest 
bidder, said real estate and property was knocked off to him at the 
sum of one hundred and sixty-three thousand dollars, and the said 
Shattuck beeame the purchaser thereof at that price. 

A memorandum in writing of said sale was made and signed in 
duplicate by said Shattuck and your commissioners, and the copy 
retained by the commissioners 1s herewith filed as part hereof. 

The said Shattuck has paid to your commissioners the said sum 
of one hundred and sixty-three thousand dollars, as required by the 
said decree of November 17th, 1883, and they now hold the same 
subject to the order of the court. 

All of which is respectfully submitted. 

J. B. JACKSON, 
W. L. COLE, 


Spe cial Commissioners. 


95 The expenses of sale are as follows: 


For publishing original notice of sale : 


The State Journal b COS OS 6:4 O66 SOR OOwens come eee 22 10 
Parnersuere BemGRGs cccnen sem ececanicnannmien eee 
Ue SI i eee alae 
ee Le, at re MEME 

83 35 

FO? printing DARE-OH cncunewdenaeda coccnece seen > 00 


Sb ede) 


This sum was paid by the receiver out of funds in his hands as 
per order of court made on the — day of April, 1854. 

The first adjournment was made on motion of Walker and others, 
and upon condition that they should deposit one hundred dollars to 
pay the costs of advertising the adjournment. 

The one hundred dollars were deposited with the clerk of the 
court, and out of that deposit the costs of advertising the firs: ad- 


journment have been paid as per order of court of April —, 1884, as 


follows: 


ote 
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For publishing notice of sale and notice of the adjournment 
thereof : 


NN TGS oo citiwnitini thie veliieakiniiaialoae 18 35 
© CE BNE 6.nkdndidnnnanianeeian ee oe 
ee IONS... c:sssvad: cattiinnlse- tania Geena aie ca 
* BMonres Commereal ......ncsccacun -cinakaceidmaaiaaie ‘10 40 
65 45 
OS SETAE DORE dnd mdnmonnccmivininammdenn 3 00 
OR Oe Rik. Tix TA ie sacs rinees enenicninions iain 68 45 
96 The second adjournment was made on the motion of the 


same parties, and on condition that they pay the costs thereof, 
which are as follows: 


For publishing notice of sale and both adjournments : 


CN ELLE LLL AAE TELL! 
ot | nT fT 
Otani blaeniani ashi alia 20 00 
I as sal hechinninlacigssntecenagin ieee: ae ae 

(1 7d 

Pt SS SEED erincenrmenipnrcam wmmiien a 

74 75 

For posting notice of RR I, BR inctne enrmntinien eect 1 SU 

Auchoneer Leonard for crying sale ........... ....--..+ «4. 

Commissioners for selling and disbursing money --.-..----- 


Summary of Costs. 
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J. B. JACKSON, 
W. L. COLE, 


Special Comniissione rs, 


97,98 On the 22nd day of May, 1884, the following memorandum 
of sale was filed in the clerk’s office, to wit: 
In the Circuit Court of the United States for the District of West 
Virginia. In Equity. 
F. L. B. Maynew & Co. 
Us. 
Tue West VirGinta Orn & Orn LAnp Company & Others. 
At a sale of the real estate and property mentioned and described 
in the decree entered in the above cause on the 17th day of Novem- 
ber, 1883, made by J. b. Jackson and W. L. Cole, special commis- 
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sioners, on the first day of May, 1884, said real estate and property 
was knocked off to C. H. Shattuck upon his bid therefor of one hun- 
dred and sixty-three thousand dollars ($163,000), that being the 
highest bid offered; therefore said real estate and property was then 
sold to said Shattuck at said price of $165,000, which sum of money 
the said Shattuck has paid to said special commissioners, to be held 
by them until the said sale is reported to court, and subject to such 
order or decree as said court may make touching said sale. 

Signed in duplicate, one copy to be held by said Shattuck and the 

ther by said commissioners. 


J. B. JACKSON. 
W. L. COLE, 
Com'rs 


C. H. SHATTUCK. 


JY, 100 And on June 10th, 1884, the following order was made 
and entered of record, to wit: 
I’, L. B. Mayuew & Co. ) 
iS P 
= : a - In Equity. 
foe West VirGinriA Orn & Ort LAND Company « | —" 
Sihere. ] 


This day Heman Loomis, by counsel, tendered to the court a peti- 
r tion to set aside the sale mate | in this cause on the first day of May, 
1884, and also tendered exceptions to the report of sale made on said 
May Ist, which petition and exceptions are ordered to be filed, and 
the matters arising thereon are now set down to be heard on the 18th 
day of the present month. 

And the order heretofore entered in this cause allowing the com- 
pany, defendant, leave to file an amended petition herein by the first 
day of the term is now extended until the 13th instant, and it 1s 
ordered that the consideration of said amended petition when filed 


aadgs 


be Sel for the LSt h. 


LO] On the 10th day of June, 1884, the following “ petition to 
vacate sale” was filed in the clerk’s office. to wit: 


Thi e Petit ion of al nid Loomis, ()nre of the Parti of Record and Named 
rn thie Above-Styled N) it. 
In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 
i’. L. B. Mayuyew & Co. 
, is. 
Tue West Virarnta Ort. & Orn LAND Company and Others. 
To the honorable the judges of the said circuit court of the United 
States for the district of West Virginia: 
Ilumbly complaining, your petitioner, Heman Loomis, represents 
and shows to the court that he is a creditor of the West V irginia Oil 
& Oil Land Company, to whom was adjudged by a decree entered 
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in this cause, on the 17th day of November, 1883, as a lien against 
the real estate of said company, an aggregate sum of $88,057.71, 
vith interest thereon from the said November 17th, 1883, _ pears 
by the records of — honorable court in this cause, a copy of said 
decree being now annexed as part hereof: and your pe titioner prays 
that the said decree may be treated and considered as much a part 

of this petition as though fully and at large set forth herein. 


102 The commissioners appointed by the court to make sale o 
the property deseribed in the on et eo the property 
and appointed the Ist day of March, 1884, as the day of sale; on 


March Ist thecourt ordered the a to be jo Ase to April Ist, 
and on the 31st day of March, 1884, the court ordered that the sale 
be adjourned until the lst day of May, 1854. 

Long prior to the first day of March, 1884, your petitioner entered 
into a joint contract with every one of the several antiien in whose 
favor liens had been adjudged, except R. A. Storrs, whose debt was 
paid by the receiver in full by said decree of November 17th, 1585. 
A wig Ag said contract is herewith filed as part hereof, marked Ex- 
hibit H. L. 500 by which contract your petitioner and the other 
parties Ae te believed and intended that their interest at said ex- 
pected sale were fully and amply protected ; and itis submitted that 
said arrangement was fair, proper, and prudent, in that it was In- 
tended and provided that the property should be made to bring a 
sum at least sufficient to cover the entire amount of such liens. 

Your petitioner relied upon that contract as a full protection to 
his interests, and he and the other lienors aforesaid assigned the full 
amount of their claims to J. N. Camden, named in said contract. 

The decree of November 17th, 1883, had = arly determined the 

exact status and rights of every party named in it, and had 
103 __—s fixed the order, amounts, and oriori ‘of every claim ad- 
judge’, so that said claims were wi to be used In pay- 
ment of the _vanagupengion gi at the sale. 

In the lati r part ol March, 1884, C. H. Walker and others filed 
petitions In this. ‘“ause attacking said decree of November 17th, and 
on or : — the 29th of March the court, in ruling on the admission 
of the petitions and the relief t thereby sought, used expressions which 
were writte n out by one of the honorable judges of this court and 
filed in the cause, and a copy of which is now made part hereof, 
marked H. L. 501. 

some days after that your petitioner's — + MM. Ambler, 
learned from counsel representing all other parties that contract, 
except Mr. Camden, that they considered the pone at an end 
unless your petitioner would furnish sufficient cash money at the 
sale to cover whatever Was bid, Upon the basis of his liens, because, 
under the ruling made In March on the _— of said petitions the 
court had unsettled the status of Loomis as a lien creditor, and had 
entirely altered his rights and position since the decree had been 
made in November, 1883. 

Your petit oner’s counsel ( (‘Amb ler } did not admit the correctness 
of the position thus taken on the contract, and on or about the 19th 
day of April went to see the said mutual agent of the parties there- 
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under, Mr. J. N. Camden (a member of the U. S. Senate), at 
104. ‘Washington, and was assured that Mr. Camden saw no such 

difficulty as had been suggested, and that Loomis might rely 
upon his carrying out the contract, and Ambler fully understood 
and believed that Mr. Camden intended to bid at the sale, and to bid 
the full amount of the liens adjudged under the contract. 

Your petitioner liyes In Michigan, at Adrian, Is closely ngaged 
as the treasurer of a bank there, is over 74 years of age, and has been 
obliged to entrust to others the management oO! his interests in this 
suit, because he could not give the proper attention. 

No one except b. M. Ambler was representing the petitioner In 
the matters above referred to occurring since March. 

Two (2) days before the day of sale Ambler for the first time 
learned from Mr. Camden that Mr. Camden’s counsel had advised 
him that he (Camden) had mistaken the effect of the action of the 
court so far; that Camden had concluded not to bid unless arrange- 
ments were made to previde money for whatever might be necessary 
of the Loomis claim to buy the property or cover the liens. 

(Ambler had before that learned the opinion of Mr. Camden’s 
counsel, but Ambler still believed that Mr. Camden would bid, as 
had been understood in Washington.) When Mr. Camden declined 
to bid unless some arrangement was made as to the Loomis claim 


‘Fr 
is’ 


he stated that he believed so1oe arrangement might be made 
105 between Loomis & himself.. Your petitioner’s brother, who 
also lives in Michigan, and who had full authority to act for 
him, was then telegraphed for, and reached Parkersburgh during the 


; ; . ] , , , : . _, . 
night preceding the sale. After sev: ours’ conference on the 


” 
forenoon of the day of sale it was found that no arrangement could 
be made, and Mr. Camden said he could not assume the responsi- 
bility of bidding under the circumstances, and he accordingly de- 
clined to do SO. 

Your petitioner does not impute bad faith to Mr. Camden, but 
the fact 1s he Was surprised by the misund rstanding, and he did 
not know until very shortly before the sale was cried that arrange- 
ments made by him, and upon which he relied with absolute con- 
fidence, would not protect him, and this knowledge was constructive 
only. 

lt was then too late for your petitioner to do anything further to 
protect himself, and, with no means of hy Iping himself, aimMong 
strangers, it was required for the protection of his liens that, with 
nearly $90,000.00 tied up in this court and adjudged In his favor, 


he should furnish that same amount in eash to cover it. 


| 


’ ’ 


Se ’ .% . . ! 
he sale then took place while your pet loners iii nds were tied, 
} , _ : + | , nov Caer hie 
while ther Wis a cloud OoOvVvel his title LO th) MIVLICYVY Uc reed Ink [18 
lavor, and while he stood Oh a footing dif] rent trom that ol eve ry 


other party named in said di cree, and for all ractical purposes his 
liens and debts were unascertained. 

LUG At the time of the sale the amount 1 cessuryv to satisfy all 
di bts mentioned in the cle cree of Novem bel L7th, ISdSo, alter 

applying the oll WV proceeds of oil in the recelv¢ rs mands, Wis less 

than $187,000, as your petitioner’s counsel has been reliably informed 


a) 
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& believes, and your petitioner’s liens were thus nearly one-half of 
the amount for the satisfaction of which the real estate was being 
sold. 

The property sold for $165,000, which is not sufficient to cover 
your petitioner’s liens by over $25,000, without regard to probable 
charges for costs, expenses, Kc. ‘The property is worth over $187,000. 
Its net annual revenue, after paying all expenses, taxes, & charges, 
is over $30,000, and, if sold under favorable circumstances, the 
property would have brought at least $187,000. 

Your petitioner further informs the court, as shown by the report 
of sale, that the purchaser at said sale was Mr. Charles H. Shattuck ; 
and your petitioner alleges, a fact not appearing by said report, that 
the said Charles H. Shattuck, whose name Is given in said report as 
purchaser of the property, is the same person who was heretofore 
appointed receiver in this cause by a decretal order entered herein 
on the — day of .1883, and who is named in said deeree of 
November 17th, 1883, and the said Shattuck was, on the day of sale, 

and who has ever since continued to be, such receiver, having 
107. ~=the exclusive control, management, and possession of the 

property named in said decree, and being paid and employed 
out of the funds and estate coming to his hands, as compensation 
for his services in the fiduciary relation he assumed in entering upon 
the discharge of his trust, and your petitioner is advised and he pro- 
tests that the said Shattuck was disqualified from making such 
purchase, and charges that the sale is void and that it would be 
against public policy and sound principles of equity Jurisprudence 
for the court to confirm a sale against objection to an officer in 
whose care and guardianship had been entrusted the property pur- 
chased. 

And your petitioner is advised and charges that the reasons for 
setting aside this sale apply with greater force from the fact that the 
property sold at less than its value, and ata loss to the interests 
which your petitioner believes the receiver is in law supposed ex 
officio to represent. 

Your petitioner relies upon and charges the existence of the fol- 
lowing grounds for setting aside the sale made on the Ist day of 
May, 1884, to the receiver who purchased the property in his own 
interest : 

First. That the property was sold at an inadequate price its 
annual net revenue being over $30,000.00; the fee-simple interest 

was worth more than $165,000.00. 
108 Second. That your petitioner’s interests were sacrificed and 
prejudiced by the circumstances under which the sale was 
made, in the following particulars, to wit: 

(a.) A misunderstanding and mistake had oecurred, which de- 
prived the petitioner of the power of bidding to the amount of his 
claim. 

(6.) Within a few hours before the sale your petitioner first learned 
that arrangements carefully made by him would not be carried out. 

(c.) He was thus taken by surprise and prevented from protecting 
his interests by matters unforeseen and unexpected. 


JOHNSON N. CAMDEN Vs. F. L. B. MAYHEW & CO. ET AL. 49 


(d.) ‘The sale took place when the court wassupposed to have modi- 
fied, on an ex- -parte application, the decree m: ade on November 17th, 
1883, to the extent of holding your petitioner’s rights in obeyance. 

(e.) ‘These things had happened notwithstanding extraordinary 
diligence and despite every Javeorsageare that prudence could suggest. 

Third. That a sale of real estate, while the amounts and priorities 
of liens were not understood, was in violation of the rules affecting 
substancial property rights as established by the laws of West Vir- 
ginia. 

Fourth. That Charles H. Shattuck stood in such relations, before, 
at, and since the time of the sale, to the parties, to the court, and 
the property that he had no right to acquire a personal interest in 
the prope rty, or to use the advantages his pr culiar situation gave 

him for his personal gain or on his personal account. 
100 lor the reasons assigne “1, your petitioner prays that the sale 

be set aside, and that the court will not confirm the purchase 
made by said receiver; and he further prays that he may be allowed 
to urge such other matters and objections to said sale as may come 
to his knowledge or as he may be advised are necessary and proper 
to be alleged against it; and he further prays that the court will 
not permit any further sale of said property until his rights are 
settled and adjudicated, and that the court will make such other 
order and grant such other-relief in the premises as in equity may 
be deemed right and just and as the nature of your petitioner's case 
may require; and as in duty bound he will ever pray, ce. 

HEMAN LOOMIS, 
By Counsel. 
Bb. M. AMBLER, 
Solicitor for Petitioner, Parkersburgh, lV, Va. 


Unirep STATES OF AMERICA, } 


District of West Virginia, ) fo wit: 


This day personally appeared before the undersigned authority 
3. M. Ambler, whose name is signed as solicitor to the foregoing pe- 
tition of Heman Loomis, and the said Ambler, being duly sworn, 
says that he prepared said petition and is the B. M. Ambler therein 

referred to; that all statements made in that petition In con- 
110 ~=— nection with the name of said Ambler are true of afhant’s 

personal knowledge, and that affiant knows that C. H. Shat- 
tuck, named as purchaser, at the sale objected to and appointed as re- 
ceiver in the main cause, as stated in the petition, is one and the 
same person; and affiant also knows that affiant was entrusted by 
Loomis to take care of Loomis’ interests in the suit and with refer- 
ence to the sale, and that the affiant did not know until the forenoon 
of the day of sale that Mr. J. N. Camden would not bid upon the 
property in such manner as to protect Loomis’ interests. 

The affiant says further that he makes this affidavit only for the 
purpose of covering facts that lie in his personal knowledge of his 
client. 


B. M. AMBLER. 


7I—GLoU 
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Subscribed and sworn to before me this 10th day of June, 1854. 
L. Bb. DELLICKER 
Clerk C. C. U.S&., Dist. W. Va. 


STATE OF MICHIGAN, | To wit : 
County of Lenawee, | 


This day personally appeared before me, Charles B. Bothum, a 
notary public of said county, in my county aforesaid, Heman 
Loomis, who, being duly sworn, upon his oath says that be is the 
petitioner named in the ne ree to which his name is 

signed under his authority by B. M. Ambler, his West Vir- 
111 ginia counsel, and that affiant has read over said petition and 
understands its contents, and that the facts and allegations 
therein stated, so far as stated upon his knowledge, are true, and, so 
far as stated upon information, he believes them to be true, and that 
affiant believes that the petition is in all respects true. 
HEMAN LOOMIS. 


Sworn and subscribed befere me in my said county on this 4th 
dav of June, 1884, as witness my hand and official seal hereunto set 
and affixed. 

[SEAL. | CHARLES B. BOTHUM, 
Notary Public an and for Li awe * @ Mich gan. 


STATE OF MICHIGAN, | 
’ ‘ SS 
( ountly oO} Le nawee, J 


I, Thomas M. Hunter, clerk of said county of Lenawee and of th 
circuit court therein, be Ing a court of record, having “a St al, do hie re by 
certify that Charles B. Bothum, whose name is subscribed to the an- 
nexed affidavit and therein written, was, at the time of .taking such 
affidavit, a notary public in and for said county, duly commissioned 
and qualified, and duly authorized by law to take the same; and 
further, that | am well acquainted with the handwriting of such 
notary public and verily believe that the signature to the said affi- 
davit is genuine, aud, as such, entitled to full faith and credit. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court, at Adrian, this 4th day of June, A. D. 
1884. : 

[SEAL. | THOMAS M. HUNTER, Clerk. 


112 Exhibit Heman Loomis 500 is in words and figures fol- 
lowing, to wit: 

This agreement, made oe — day of November, 1555, between J. 
N. Camden, J. H. Carrington, W. H. Beach, A. C. Worth, Toledo 
National Bank, R.S. Blair, B. B. Valentine, and Heman Loomis: 

Whereas on the 17th day of November, 1853, a decree was made 
by the circuit court of the United States for the district of West Vir- 
ginia In a suit in equity therein pending, wherein IF. L. B. Mayhew 
& Co. are plaintiffs and The West Virginia Oil & Oil Land Com- 
pany and others are defendants, whereby it was ascertained and ad- 
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judged that certain large sums decreed in favor of the parties hereto, 
respectively, are liens upon the property of the defendant company 
and that said property be sold for the satisfaction thereof—said de- 
cree 1s hereby referred to and made part hereof—the said J. N. Cam- 
den being the assignee of W. D. Thompson mentioned in said de- 
cree and entitled to receive the sum decreed to said Thompson ; 
And whereas the parties hereto desire to prot ct their several in- 
terests and to insure the sum realized at the sale of said property, 
under said decree, shall be sufficient to pay the several debts thereby 
ascertained and established : 
Now, therefore, the parties hereto have covenanted, and they do 
hereby covenant and agree, to and with each other as follows: 
First. That when said property is offered for sale under 
113 = said decree that the said J. N. Camden shall purchase the 
same for the mutual benefit of the part tles he reto, if it sell 
for a sum not exceeding the aggregate amount ol said claims adju- 
dicated against it, including interest and costs and expenses of sale. 
Second. That if said Camden shall become the purchaser of said 
property at any sale made under said decree, whether for the full 
aggregate of said claims, costs, and expenses aforesaid or any less 
sum, then the several parties hereto do severally assign and transfer 
to the said Camden, in trust, the several amounts decreed in their 
favur, respectively, by said decree; and the said Camden, as the agent 
and trustee of all the parties hereto, is authorized to apply the said 
several debts and amounts In payment t of the purchase-money re- 
quired at such sale: and in any settlement made between the said 
Camden foe the commissioners authorized to make said sale the 
sald Camden is hereby authorized, as such agent and trustee, to exe- 
cute and deliver to such commissioners all proper receipts and 
papers that may be necessary for all and any lien, debt, or claim 
that may be held by the parties bereto, respectively, as fully and 
effectively as though the parties hereto were present and did such 


} 
‘| 
' 


act in person. 

Third. And the said J. N. Camden covenants and agrees with the 
parti Ss it revo, and each of them, that if he shal] become the pur- 
chaser of the said property as aforesaid he will at once execute and 
place on record, in the county of Ritehie, a de ‘laration of trust de- 
claring that he holds the said property for the use and benefit of 

the parties hereto for the payment of the debts adjudicated 
l1i4 in their favor, respectively, by said decree, to be paid in the 

order hereinafter particularly set forth: and the said Cam- 
den further covenants and agrees that, if he shall purchase said 
property as aforesaid, he will hold the same in trust for said parties 
and each of them, and will control and manage tlie same to the best 
Interest and walt of said parties, and that he will collect and 
apply the rents, issues, an profits of said debts monthly, charging 
nothing for his ‘time. trou! le, or services ils such trustee but only 
the actual hecessary CXpenses ot executing sald trust. 

Fourth. And each of the other parties hereto do hereby covenant 
and agree with the said Camden, in consideration of his covenants 
herein contained, that assoon as the debts due them, respectively, by 


i a et an 2 heeled ~ 
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him as such trustee, they will release and quit-claim to him all their 
right, title, and interest in and to said property ; and, further, that 
the payment of each and of all of the debts named, as herein provided, 
shall operate as a full release and discharge from the parties hereto, 
and the title to the said property shall, by the operation of said pay- 
ments, stand vested in said J. N. Camden in fee-simple. 

Fifth. It is further covenanted and agreed by and between the 
parties hereto that the rents, issues, and profits of said property, 
after deducting necessary expenses as aforesaid, shall be paid out 
and applied by said trustee as follows : 

1. The balance, if any, due to J. 
115 of W. D. Thompson, shall be fully paid. 

2. Then forty per cent of the proceeds of said property shall 
be paid to Hem'an Loomis and sixty per cent thereof to the said 
Carrington, Worth, Beach, Toledo National Bank, Blair, & Valen- 
tine, according to their rights and priorities as fixed by the said 
decree, as between the six parties last named, until they and each of 
them are fully paid. 

3. Then sixty per cent of said proceeds shall be paid to said 
Carrington so far as to reimburse and indemnify him such sums of 
money, if any, as he may be held liable for as maker, acceptor, or 
endorser of two certain bills of exchange, for the payment of which 
the said West Virginia Oil & Oil Land Company is primarily liable, 
ore of which bills is supposed to be held by Marietta Arnold, of 
Michigan, and is for the sum of $1,500, and the other is held by the 
National Bank of Commerce, in New York, and is for the sum of 
$2 431.39. 

4. After the payment of the foregoing amounts the said property 
shall be held in trust for the payment of any balance due said 
Heman Loomis until the same is fully paid. 

Witness the following signatures and seals: 


N. Camden, assignee 


(Signed) J. N. CAMDEN. [SEAL 
(Signed) HEMAN LOOMIS, | SEAL. 


By B. M. AMBLER, 
Attorney-in- Fact. 


(Signed) J. N. CARRINGTON. [seat.] 
(Signed) A. C. WORTH. |SEAL. | 
(Signed) B. B. VALENTINE. — [seat.] 

116 Exhibit H. L. 501 is in words and figures following, to 
wit: 


The petitioners came into court with a petition, the payer of 
which and the facts stated therein are broad enough to entitle it to 
be called a bill of review. It has been served upon no party in the 
cause as yet, and the only objection- to filing it have been argued 
by members of the bar, who suppose from hearing it read that 
ex merv. motion they ought to advise the court against permitting 
the petition to be filed. The court can see upon inspection and 
from the remarks of one of the counsel for petitioners that this 
petition may be used, if allowed to be filed, as is at present moved, 
to reverse all that has been adjudicated in the case, but other counsel 
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assure us that it is intended for no such purpose; this is a mere 
motion for leave to file, by allowing which the court determines 
nothing upon the merits. The petition will be allowed to be filed, 
and will be set for hearing on such day as will be agreeable to the 
parties, after due notice to the defendants named in it and service 
of copy upon them and time to file an answer and take such testi- 
mony and file such ‘affidavits in response as they may be advised 
to do. 

The petition alleges the fraudulent character of two claims al- 
lowed in the decree of sale and asks the court to postpone the sale 
ordered until they have opportunity to show that such claims ought 

not to be allowed. 
117 It is to ask the court for a great exercise of power to do 

this upon a mere ez-parte petition. ‘There are many other parties 
claiming ‘l share of the proceeds of sale who have ho notice of this 
petition. They have a decree in their favor. They are resting 
securely upon that. It would be arbitrary to alter the time of sale 
without hearing their objections to such postponement. The peti- 
tion has not been served upon them. and the day of sale 1s to- proxl- 
mate to do so now. 

If the intention of the petitioners, as stated by counsel, be to con- 
test only the two claims which they allege to be fraudulent they can 
do that, if thev have the right to do so, over the fund when the com- 
missioners report the sale to the court and bring the money in here. 
[It seems to us, after the long litigation in this cause, that it would 
be unjust to all other creditors to postpone this sale now to await 
the determination of this controversy with the title of two credi- 
LOrs. 7 

The mere filing of this petition, however, it is like lv, has led many, 
as they could not know what action the court would take upon it, 
to feel uncertain as to whether the sale would take place upon the 
dav now fixed for it; and for that reason, as well because of a strong 
desire to give every opportunity for all parties to bid, we will post- 
pone this sale to the first day of May next, when it shall take place 
p-reemptorially, and this postponement shall not take place till the 
petitioners have entered into surety to pay the costs of the continued 
advertisement of the sale. Upon the report of the sale by the com- 
missioners the funds claimed by the defendant- in these petitions 
will be directed to be paid into court to await the result of these 
petitions, 


118 Exceptions of Heman Loomis to confirmation of sale are 
in words and figures following, to wit: 
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Exceptions of Heman Loomis, One of the Parties of Record in the Above 
Cause, to the Report of Sale Filed in Above Cause by W. I. Cole and 
J, B. Jackson, Special Commissioners, said Sale having been made Olt 
the 1st day of May, 1884, to one Charles H. Shuttuck. 


In the Circuit Court of the United States for the District of West 
Virginia. In Equity. 


FY. L. B. Mavyywew & Co. 
Us. 


Tue West VireGiniA Orn & Orn LAND Company & Others. 


The said Heman Loomis excepts to said report of sale, and by 
way of such exception, and for objection to the confirmation of sech 
sale, he assigns the following grounds: 

First. That the property sold at a grossly inadequate price and 
for a sum insufficient to cover amounts due to said Loomis. 

Second. That expressions used by the court and appearing of 


record, on the — day and Oli the olst days of M: rel, LSS4, left in 

doubt the rights of Heman Loomis adjudged | by the decree passed 

in above cause On the 17th day ol November, LSSS, under which 
decree sald sale Was being made. 

119 Third. That by reason of a misunderstanding of his posi- 


tion as holder of a lien on the property sold, and beeause he 
was surprised at the last moment and immediately preceding the 
sale, he was unable to bid or to make any arrangement whereby the 
property could bring the amount of his claim or an amount nearer 
the value of the property. 

Fourth. That the property was knocked off to Charles H. Shat- 
tuck, who at, before, and since thé sale was and is the receiver named 
in said decree of November 17th, 1883, and at the time of the sale 
stood in such relation to the parties in this suit, to the court, and to 
the property that he had no right to acquire a personal interest in 
the property then offered for sale. 

Fifth. That at the time the sale occurred the claim of Loomis, 
representing nearly one-half of the amount due on the liens for 
which the sale was, made, was practically unascertained, and all 
rights thereunder left in doubt 

Sixth. That a sale of real estate while the amounts and priorities 
of liens were not understood and accurately fixed was in violation 
if the rules affecting _ stancial property rights as established by 
the law of West Virginia, where the land in controversy was located. 

And in sup en of the foregoing exceptions the said Loomis 

120 refers to all of the pleadings, orders, ry eas and procee dings 

in this cause, and to the petition filed by him, praying that 

said sale be set aside, and to the affidavits filed with said petition, 

and he respectfully insists that the sale should be set aside, and ob- 
jects and excepts to the confirmation thereof. 

He further states that if said sale is confirmed he will be much 
injured and prejudiced thereby. 

And because of the foregoing and other grounds of exception & 
objection appearing upon the record and proceedings herein he 
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prays that the court will set aside said sale and not confirm the 
same. ; 
Respectfully submitted, 
HEMAN LOOMIS, 
By Counsel. 
Bb. M. AMBLER, ° 
Counsel 1% Solicitor for Heman Loomis. 


121 On the 18th day of June, 1884, the following affidavit was 
filed in the clerk’s office, to wit: 


In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 
Kr. L. B. Mayruew & Co. 
Us, 
THe West Virainia Ort & Or, LAND Company & Others. 


To the honorable judges of the said cireuit court of the United States 
for the district of West Virginia 
C. H. Shattuck, being duly sworn, makes the following statement 
I answer to a certain petition and exceptions filed in the above- 
entitled cause by one Heman Loomis, in so far as said petition and 
exceptions refer and and object to his purchase of the property of 
the defendant, The West Virginia Oil & Oil Land Company, at a 
sale thereof made by W. L. Cole and J. B. Jackson, special commis- 
sioners, on the Ist day of May, 1854, under a decree of this court 
made and entered in the above-entitled cause, at which sale this 
affiant became the purchaser, as appears by the report made by the 
said special commissioners herein : 
Affiant says that it is true that he did purchase said property at 
said sale on said Ist day of May, ISS4, at the sum of one hundred 
and sixty-three thousand dollars ($163,000) & paid to said 
122. commissioners said purchase-money ; that he made said pur- 
chase in his own name for convenience, but in fact his inter- 
est in said purchase is to the extent of only about Lwenty thousand 
dollars, and as to the residue of said purchase he was acting and 
did act for and on behalf of other persons, who furnished the money 
to pay for their respective undivided interests in said property at 
the said price, none of whom, except one, were present in person or 
by other agent than affiant at the sale; that said said sale was made 
for cash, and affiant says and believes that the price so bid and paid 
by him was a fair and reasonable price for said property, and he be- 
lieves and says that if said property were again offered for sale for 
cash under said decree that the same could not be sold for the sum 
so bid & paid by him; indeed, affiant believes that at another sale for 
cash it would fall far short of the sum so bid and paid by him. 
A ffiant further says that said sale was a public sale, ina public place, 
and after notice of the time place and terms thereof had been fully 
published and given for more than the period required by said de- 
cree; that as aftiant is informed and believes from his own personal 
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observation at the time, all the unpaid creditors provided forin said 
decree (including said Heman Loomis) and a considerable number 
of the stockholders in said West Virginia Oil & Oil Land Company 
were present in person, or by their agents, when said sale was made 

as aforesaid, and had full opportunity to bid on said property, 
123 or otherwise take such action as they might have thought 

necessary Or proper, but no objection, so far as this afliant 
knows, was interposed or made by them, or any of them, to the said— 
progressing or being made by said commissioners, nor to the sale as 
made by said commissioners at the time it was made; that there 
were also present at said sale a number of oil producers and oil deal- 
ers, who were familiar with thesaid property and its value, and with 
the value of oil property generally, and there were also present u 
considerable number of citizens, some of whom were men of capital 
and engaged in large business enterprises in the community. 

Affiant says it is true that, by an order made in said cause on the 
— day of November, 1883, he was appointed special receiver in said 
cause of the rents and profits and product of said property in place 
of one William E. Stevenson, who had resigned the position, and 
that affiant entered upon his duties as such receiver on the 17th day 
of November, 1883, and continued such receiver at the time said 
sale was so made as aforesaid, but as afhant then understood and 
believed, and as he still understands and believes, and is now advised, 
he was not as such receiver invested with the fee-simple or corpus 
of said property, or with any right or title therein, but only with 
the rents and profits and products thereof, to be held by him subject 
to the order of the court, nor had he the right or authority In law 

to sell or dispose of the same or any part thereof in any 
124. manner whatsoever; and affiant in fact says that the sale was 

made by said special commissioners wholly independent of 
him; that he had no communication, directly or indirectly, with 
them on the subject prior to the sale; that he did not take any part 
in said sale or attempt to influence any person in regard thereto in 
any manner whatsoever; that the sale was in progress for a consid- 
erable time, with ample time and opportunity to any person to bid 
who desired todo so,and many bids were made by different persons, 
and that during this time affiant. was present and openly bid on the 
property several times, and finally, after dwelling some time on his 
last bid, the auctioneer and commissioners struck the same olf to 
him at the price aforesaid, and he paid the money therefor to said 
commissioners, and he insists that said sale was in all respects legal 
and fair, and that the said price was reasonable. 

As to the other matters set forth in said petition and exceptions 
so filed by suid Heman Loomis, and not appertaining to the facts 
connected with the purchase so made by this affiant as aforesaid, 
and the law arising upon such facts, this afliant is not advised and 
knows nothing of his own knowledge. 

C. H. SHATTUCK. 

Subscribed and sworn to this 18th day of June, 1884. 

L. B. DELLICKER, 
Clerk C. C. U.S., D. W. Va. 
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125 And on the 30th day of June, 1884, the following order was 
made and entered of record, to wit: 


r. L. B. MayHew & Co. ) 
os Tn Equi 
Tue West Vircixta Om anv Om. Lanp Company, W. (°" _ 


LD. Thompson, R. A. Storrs, & Others. } 


This cause came on to be heard on the 18th and 19th days of the 
present month upon the motion to confirm the sale made by J. B. 
Jackson & W. L. Cole, special commissioners under the decree 
passed and entered in this cause on the 17th day of Novem ber, L533, 
and upon a petition filed herein by Heman Loomis to set aside the 
sale of the property of the defendant company made on the first day 

May, 1854, and upon exceptions taken by said Loomis to the re- 
port of said sale se mrrsil to — by said special commissioners, 
and upon an application made by Wm. P. Thompson and Oliver 
H. Payne to have the sale set aside and offering to bid at a resale 
of the property the sum of $175,000.00, and was argued by counsel. 

In consideration whereof it was, on the 19th day of June (instant), 
adjudged that all the objections and grounds of exception assigned 
bv Heman Loomis against the confirmation of the of the said sale, 
made by said special commissioners to C. H. Shattuck on May Ist, 
be overruled, exes pi the first; and that the said first ground of ob- 

jection would be sustained, provided that the said Wm. P. 
126 ‘Thompson & Oliver H. Payne endl within ten days, enter 

into a bond, with approved security, in the penalty of two 
hundred and fifty thousand dollars, payable to Lyman Bb. Dellicker, 
the clerk of this court, conditioned that at any further sale of said 
property that may be made by decree im this cause, the said Thomp- 
son & Payne, or some one for them, will bid the sum of one hundred 
and seventy-three thousand dollars, and that they will comply with 
the terms of such decree of sale In case thi y shall become the pur- 
chasers of said property at said sum of one hundred and seventy- 
three thousand dollars ; and p eovide d further, that the said Thomp- 
son & Payne should deposit in the registry of this court within the 
said ten days the sum of tei . thousand se in cash, as additional 
security for their camila with the offer made by them, and that 
the said Loomis shall, within the said ten day s, refund the sum of 
$143.65, paid by Lavinia H. Austin for advertising, and pay to the 
purchaser at said sale the sum of $407.50, the same being the interest 
accruing upon the amount of the purchase-money actually paid from 
the day of sale to the date of this decree: 

Now, on this 30th day of June, 1854, the court doth find that the 
said Wim. P. Thompson and Oliver H. Payne did, on the 23d day 
tf June, 1884, deposit the said $10,000 in the registry of the court, 

and entered into a bond into the penalty of $200,000.00, with 
127 W. N. Chancellor as security, conditioned in all respects as 

required by the court, and the said bond and security are 
how approved and accepted, and, the said bond is ordered to be filed 
and preserved, 


sy— | , } 
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And it further appearing that the said Loomis has paid the 
$901.15 required of him within the time indicated DV the court— 

It is adjudged, ordered, and decreed chis 380th day of June, 1854, 
that the matters occurring in this cause since the ISth instant be 
entered at this time as part of the record, which is here accordingly 
done, NUNC Pro tine, and that the first of said exceptions tO said sale 
be sustained, and that the said sale be, and is hereby, vacated, set 
aside, and admitted. 

It isfurther ordered, adjudged, and deereed that the said J. B. 
Jackson and W. L. Cole, special commissioners, do repay to Charles 
H. Shattuck the purchase-money received by them from the said 
Shattuck and all securities delivered by said Shattuck to them on 
account of said purchase-money. 

And it is further adjudged, ordered, and decreed that Messrs. J. B. 
Jackson & W. L. Cole,special commissioners, do proceed at once, 1n 
accordance with the terms and directions of the said decree passed 
and entered in this cause on the 17th day of November, 1883, to 
make sale of the property therein described and set forth. 


128 The bond referred to is in words and figures following, to 
wit: 


In the Circuit Court of the United States for the District of West 
Virginia. In Equity. 


I. L. B. Mayuew «& Co. 
vs. 


THe West VirGIniA O11 & OIL LAND Company ef al. 


Know all men by these presents that we, William P. Thompson, 
Oliver H. Payne, and William N. Chancellor, are held and_ firmly 
bound with Lyman b. Dellicker, the clerk of said court, his execu- 
tors and administrators, in the penal sum of two hundred and fifty 
thousand ($250,000) dollars; for the faithful payment whereof, well 
and truly to be made, we bind ourselves, our and each of our heirs, 
representatives, executors, administrators, and assigns, Jointly and 
severally, firmly by these presents. 

Sealed with our seals and dated this 21st day of June, 1584. 

The condition of the above obligation is such that 

Whereas a decree was entered in the above cause of F. L. B. May- 
hew & Co. vs. The West Virginia Oil and Oil Land Company et ad. 
on the 17th day of November, L555, whereby it Was, among? other 
things, decreed that the real estate and property of the West Vir- 
ginia Oil and Oil Land Company mentioned and described in said 
decree should be sold by commissioners appointed for that purpose ; 

and 
129 W hereas a sale was made by said commissioners under said 
decree on the Ist day of May, 1884, at which sale one C. H. 
Shattuck became the purchaser of said property at the sum of one 
hundred and sixty-three thousand ($163,000) dollars; and 

Whereas the said William P. Thompson and Oliver H. Payne 

lave proposed and offered to said court sitting in this cause that if 


on 


as 


iS] r. L. B. MAYHew & Co. 


THe West VIkGINIA O11 & OF 


attorney, and presen 


To the honorable 
The petition of W. P. Thompson and O. H. 
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the 
abv 
may 


sale so made as aforesaid to 
further 


said Shattuck be set aside that at 
} 
i 


Sil it of Suid pro pre rty me nth ned in said decree whi hy 
ve made by decree in this cause they, the said Thompson and 
Payne, will bid at any such sale the sum al one temp ie: and seventy- 
three thousand ($173000.00) for said proper | 


Now, therefore, if the said William P. Thompson and Oliver H. 
Payne, or some one for them, in case the sale so made on May Ist, 
1SS4, be set aside, shall bid on said property at any future sale thereof 
that may be made by decree in this cause the said sum of one hun- 
lred and rontyethr : 
qgaread cl bit SC) lit -tT) 


Vi \ ree thousand ($173,000.00) dollars, and if the 
sald ‘Thompson and Payne shall further compl) 


in all respects with 


the terms of such decree of sal shall become the pur- 


; in Case they 
chase rs of said 


property at said gum of $173,000.00, then this obli- 
at) > | eS 7“ one . . : : Seal € . >a on 
gation to be vold; otherwise to remain In full torce and virtue. 
W. P. THOMPSON. [SEAI 
O. H. PAYNE. SEAL. | 
W. N. CHANCELLOR. [seat. 
139 STATE OF OHIO, 


f ‘iij shoad County. } wale 
Personally appeared before me W. P. ie erie and Oliver H. 
Pay ne, W ho acknowl der d the above S10 atures to be their free act 


_ 


} 
i 
Sioned and 


o ind sworn to this 21st day of June, A. D. 1884. 
[SEAL. | i W. LOTHMAN, 
Notary Publie. 
STatTe OF West VIRGINIA, |... 


Personally appeared before me W. N. Chancellor, who acknowl- 
he abov natu be his free act 


Li LLU rt acu ali deed this 23d day 
if June, A. D. 1854. 


C. S. McCANDLISH, 
Notary Publie. 
| 
i 
is | ‘ 
3 In Chaneery. 
LAND OMPANY and . 
()thers. | 
This day came W. - Thompson and Oliver HT. Payne, by their 
urt a petition in the above-entitled 


’ } 
red to the co 


} : ’ " " 
iuse, and on thie i MOoLlON th same 1s oraered to be filed. 
: a . . 
sala petition Is In W 


vords and figures following, to wit: 


if the United States for the District of West 
" Viediade. In Kquity. 
i’. L. B. MAYHEW & Co. 

es. 

Tue West Virornra Orn & Orn LAND Company & Others. 


judges of said court: 


+ 


Payne respectfully 
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shows that on the 23d day of June, 1884, they caused to be deposited 
in the registry of the court the sum of ten thousand dollars, 
which is now in the hands of the clerk of this court, and will be 
there held until the resale of the property of the said company is 
made under the order made in this cause, or until it is released by 
this honorable court. 

This large fund is being held without paying any interest or giving 
any benefit to your petitioners. They have no desire to change 
their position or status in any respect, except to have this money 

earn interest, and they are advised that your honors have 
132. ample power in the premises, and that it will not prejudice 

the rights of any one to allow this fund to accumulate inter- 
est during the time that your petitioners are deprived of its use. 

The said sum of $10,000 is now deposited in the Citizens’ Na- 
tional Bank of Parkersburgh, West Virginia, and no interest is being 
paid thereon. 

Your petitioners have received an offer from the First National 
Bank of Parkersburgh that said First National Bank will pay inter- 
est on said sum during the time it may be left or deposited with 
said First National Bank at the rate of four (4) per cent. per annum. 

The said First National Bank is in all respects as strong, solvent, 
and responsible as said Citizens’ Bank, and is ample security for the 
amount above mentioned. 

The money now is simply deposited with the Citizens’ Bank and 
will be just as secure with the First National Bank. which will give 
such further security as may be required. 

Your petitioners pray that an order be entered allowing and re- 
quiring that the fund to be loaned, and for mare other relief as may 
be by your honors deemed proper. 

And as in duty bound he will ever pray, &e., &e. 

O. H. PAYNE, 
W. P. THOMPSON, 
By B. M. AMBLER, 
Their Counsel. 


133 And on July 30th, 1884, the following order was made and 
entered of record, to wit: 


In the Circuit Court of the United States, District ef West Virginia. 
In Equity. 
I’. L. B. MAYHEw «& Co. 
Us. 


THe West VirroiniA Ort & Orn LAND Company & Others. 


The petition of W. P. Thompson and (). rH. Payne having been 
filed in the clerk’s office of this court on the 16th day of July, 1884, 
praying that the sum of $10,000.00, which they had caused to be de- 
posited in the registry of this court, be loaned out at interest during 
the period that it is being held in the registry and subject to the 
orders of the court— | 

This day the said petition was presented to the court and an order 


atin 


Sali Sum of ten thousane 
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asked in accordance with the praver thereof; whereupon it is ordered 
that notice be given by said petitioners to the creditors in this suit, 
In person or to their attorneys, that a hearing on said petition will 
be had on the 30th day of July, 1884, before one of the judges of 
sald court in chambg I's. 

And it appearing that a copy of said petition and notice has been 
served on the several parties by icce pti ince thereof by the parties, by 
their attorneys, and there being no objection to granting the prayer 
of said petition : 

It is further ordered that L. B. Dellicker, clerk of this court. 
154 do at once proceed to loan out the $10,000.00 now in his cus- 
tod) to the eredit of this suit as aforesaid to the person or 
corporation that will pay the his ohest rate of interest therefor and 
furnish acceptable and satisfactory security until such time as the 
court may require said sum, and shall order payment of the same 
on or after the 15th day of September, 1884; but before making any 
such loan he shall report the offers and the security proposed to be 
given to the court or one of the Judges thereof for its approval. 
HUGH L. BOND, 
oy Judge. 


And on the 6th day, of August, 1884, the following order was 
made and entered of record, to wit: 


In the Cireuit Court of the United States for the District of West 
Virginia. 


r. L. B. MAYHEW & Co. 


’ 
is. 


Tur West Vireintra Orn & Orn LAND Company & Others. 
‘pon the petition of Wm. P. Thompson & O. H. Payne. 


The court oe heretofore directed the clerk of this court to 
loan the sum of ten thousand dollars referred to in the petition upon 
the best terms that could be had, and report the offers received for 
the same to this court; and it appearing to the court that R. J 
MeCandlish, cashier of the First National Bank of Parkersburgh, 

f ot said bank, Is the only applicant for said loan, 
150 and that the said bank agrees to pay at the rate of four per 
cent. per ennun for said sum of money so long as the same 


It is ord red that Ri Lb. 


’ 
) 
} 
' 
‘ 


Dellicker, clerk of this court, do loan the 

dollars to the sac lrirst National Bank of 

Parkersburgh,in such manner and ferm as he may thi 

ate of interest numed in this order. 

J. J. JACKSON, 
Dist. Judge. 


On the 4 th da y of Oct., 1884, the following report of sale No. 2 was 
filed in the « lerk’s office, to wit: 
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Leport of Sale Mad: by J. B. Jackson & W. L. Cole, Special Commis- 
“ May is, 
In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 


I’ L. B. MAYHEW & Co. 
Tue West Virorxta Orn & O1n LAND Company & Others. 


To the honorable judges of said court: 

The special commission: 's who were appointed by the decree made 
in the above cause on the 17th day of November, 1883, to make sale 
of the real estate and property in said decree mentioned beg leave 


tO report AS follow 5 


That pursuant to said decree and the order of court made 
136 ~=— in said cause on the — day of June, 1884, setting aside the 


sale of said property forme rly made to union H. Shattuck 
and directing a resale, they fixed upon the i prs Boo os 


1884, at two oclock p. m..’as the time to off id real « tate and 
mabe for sale, and they caused notices af fe ssa, Sestins, and 
plac sale LO be published O1lCe in each week for SIX successive 
wee i pln LO the time of sale SO fixed Nn each of the following 
newspapers, to wit, the State Journal and the Parkersburg pooner 


both of which papers are published at Parkersburgh, Wood. coun 
West Virginia; the Ritchie a which is published at ae 
te sip county, West Virginia, and the Monroe Commercial, 
whic th » pu blished ut Monroe, 1) the State of Michigan ; they also 
had said notice published for four successive weeks prior to the sale 
so fixed in the New York Tribune, a newspaper published in the 
city and State of New York: said notice of sale was 1 ¢ posted at 
the front door of the je se gue ap the said county Ritchie for 
six weeks prior to said day of s ind hand-bills « i i notice of 
the sald sale were posted 1 nov wal lie places in. the counties of 
W ood and Ritchie, ana upon and near the property to be sold. 


} } . 
i 


ished and posted, with the certificate of 


} 
i 


} 


5. i i 


Coples of the notice so pu 
the publishers of said Hhewspapers as to the publication thereof, and 
cl COPY ot the hand-bills SO posted, are herewith file d as part of this 
report. 
On the said 15th day of September, 1884, upon the appli- 
137 cation of said Charles H. Shattuck, the purchas r of said 
property at the former sale, and for seasons which your com- 
missioners deemed sufficient, thi Vy did not Opell the bidding on that 
day, but adjourned the sale until the first day of October, at the 
same hour and place in the notice mentioned, and gave notice of 
sald adjournment by proclamation made in the presence and _ hear- 
ing of all persons who were present to attend nid sale pursuant to 
the notice aforesaid, and the notice of said adjournment of said sale 
was published —— the above-mentioned newspapers, except 
the New York Tribu 
Pursuant LO said vi SO civen your commissioners. on the first 
day of October, at two o’clock in the afternoon, offered for sale at 


JQHNSON N., 


publie auction, at the Julianna-street entrane 


court- house and post « office, in the city of Pa 
trict of West 


aud snotice wentinnel and deeaibed, and | 
highest bidder for sald real estate and 


chase r thereof for the Suit) of Ole hundre | al 


| 


sand and fifty dollars ($173,050). 

‘The said Camden did not and has not as 
missioners the sum of money so bid and | 
property, as aforesaid, or any part 
sloners required the eash from said | 
138 terms of said sale, he 

a COpPV of a contract 1p W riting mad 
Cr’ ditors Tye ntioned 
authorizing the said Camden, as the agent 
creditors who signed 
any sale thi reot that 
to him the amounts 


. | 
might be made under sal 


tors for the Purpose of his using and app! 
of the sum so bid by him for said proper! 
tract, with the paper 
Bb. M. Ambler, his 
herewith filed. 
the original of 
Was made 
in payment 1 whole or in part of tl 
Sal uid Came L 1) ge said Prope rty, or to acc 
thereof except lawful and current mone 
said Cam len has hot as yet 1) i] a 


thereto attached, sions 
attorney, bearing date Si 

Said Camden also exhibited 1 
the said contract from whi ‘ht! 


— 
enema 
— 


he foregoing report is very respectfully s 
‘ ‘ . i ‘ 


sideration and action of the court. 


ae * 7} 
sale are as follows (st 


iw—New York Tri 
state ete pay 
Parkersburg Sentii 
Ritchie Gazette 
Monroe 
Posters oar 

Auctioner, A. K. Leonard ........- 


( ‘ommission¢ rs for bhi aking sale and f Ish urs 


ry} > 
he eX pels ~ OT 


139 Adv rtisil 


‘ . } 
OHWMNerCAL .-. 


Copy of contract and paper at ttached, 1 
report of sale, 
Hon. J. N. Camden, Parkersburgh, W. Va 


DEAR SIR: 


, 


[n November last a 


CAMDEN YS. F. L. B. MAYHE 


Virginia, the real estate and p 


thereof: but 
‘tendered LO US a pa 

said deerce of the 17t! 
said contract, to purchase 


CCTs aha asslii 


decreed in favor of each 


yor acum magn declined to rec 


is in words and figures following, 


contract Was n 
Heman Loomis, 8 H. Carrington, and others, wh 


‘ i) him iO] sald 
Cll VOUP COINMIS- 


Cell SeVePral OF Lilt 
ISS35 


[ Nover be Te 
trustee of the said 


the said property at 


| 
hing 
} 


said several credi- 
same 1n payvinent 


’ 
_ 


aid COpPy of the COli- 
Lleman Loomis, by 
ember 50th, 1884, is 
Out 


hereto attached 

the said contract 
ani SO bid by 
ing In payment 
nited states, and 


py 


e 
- — st) tN) 
: , OO 
- - > lt) 
3? 60 
25 oV 
—r | 40 

I a ae 
/ in loregoing 

Wit 

ile between you, 


eby it was agreed 
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that you should purchase, as trustee, the property of the West Vir- 
ginia Oil and Oil Land Company, which was decreed'to be sold by 
a decree passed on the 17th day of November, 1883, by the U.S. 
circuit court for the district of West Virginia, in the cause in equity 
therein pending, in which F. L. B. Mayhew & Co. were complain- 
ants and The West Virginia Oil & Oil Land Company and others 
were defendants. A copy of that contract is hereto annexed for 
greater certainty as to its terms, and is respectively referred to. 

When the property was offered for sale on May Ist, 1884, 
140 you did not bid according to that agreement. The property 

will be sold on October Ist, 1884, and both the letter and the 
spirit of that contract cover that sale. ‘To avoid the possibility of 
misunderstanding you will please take notice that Heman Loomis 
demands and expects of you that you will bid upon the property 
and buy it in, pursuant to the terms and conditions of that agree- 
ment aforesaid, and you are further notified that he will hold you 
liable for any violation of said agreement. 

Very respectfully, HEMAN LOOMIS, 

By b. M. AMBLER, 
[Tis Attorney. 
September 50th, 1884. 


This agreement made this — day of November, 1885, between J. 
N. Camden, J. H. Carrington, W. H. Beach, A. C. Worth, Toledo 
National Bank, R. 8S. Blair, B. B. Valentine, and Heman Loomis: 

Whereas on the 17th Gay of November, 1885, a decree was made 
by the circuit court of the United States for the district of West Vir- 
ginia, in asuit in equity therein pending, wherein F. L. B. Mayhew 


& Co. are plaintiffs and The West Virginia Oil & Oil- Land Com-. 


pany and others are defendants, whereby it was ascertained and 
adjudged that certain large sums decreed in favor of the parties 
hereto, respectively, are liens upon the property of the defendant 
company, and that said property be sold in satisfaction thereof—said 
decree is hereby referred to and made part hereot—the said J. N.Cam- 
den being the assignee of \W.D. Thompson, mentione - in said decree, 
and entitled to receive the sum decreed to said ‘Thompson ; 
141 And whereas the parties hereto desire to protect their sev- 


eral interests and to insure the sum realized at the sale of 


said property under said deeree shall be sufficient to pay the several 
debts thereby ascertained and established : 

Now, therefore, the parties hereto have covenanted and they do 
hereby covenant and agree to and with each other as follows: 

First. That when said property is offered for sale under said de- 
cree that the said J. N. Camden ‘shall purchase the same for the 
mutual benefit of the parties hereto, if it sell for a sum not exceed- 
ing the aggregate amount of said claims adjudicated against it, in- 
cluding interest and costs and expenses of sale. 

Second. That if said Camden shall become the purchaser of said 
property at any sale made under said decree, whether for the full 
aggregate of such claims, costs, and expenses aforesaid or any less 
sum, then the several parties hereto do severally assign and transfer 
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to the said Camden, in trust, the several amounts decreed in their 
favor, respectfully, by said decree; and the said Camden, as the 
agent and trustee of all the parties, is authorized to apply the said 
several debts and amounts in payment of the purchase-money re- 
quired at such svle, and in any settlement made between the said 
Camden and the commissioners authorized to make said sale the 
said Camden is hereby authorized, as such agent and trustee, to 

execute and deliver to such commissioners all proper receipts 
142 = and papers that may be necessary for all and any lien, debt, 

or claim that may be held by the parties hereto, respectively, 
as fully and effectively as though the parties hereto were present and 
did such act in person. 

Third. And the said J. N. Camden covenants and agrees with the 
parties hereto, and each of them, that if he shall become the pur- 
chaser of the property as aforesaid he will at once execute and place 
on record, in the county of Ritchie, a declaration of trust declaring 
that he holds the said property for the use and benefit of the parties 
hereto for the payment of the debts adjudicated in their favor, re- 
spectively, by said decree, to be paid in the order herein particularly 
set forth ; and the said Camden further covenants and agrees that 
if he shall purchase said property as aforesaid he will hold the same 
In trust for said parties;and each of them, and will control and 
manage the same to the best interest and advantage of said parties, 
and that he will apply the rents, issues, and profits of said property to 
the payinent of said debts monthly, charging nothing for his time, 
trouble, or services as such trustee but only the actual necessary ex- 
pense of executing said trust. 

fourth. And each of the other parties hereto do hereby covenant 
and agree with the said Camden, in consideration of his covenants 
herein contained, that as soon as the debts dur them, respectively, are 

paid by him as such trustee they will release and quitelaim to 
145 = him all their right, title, and interest in and to said property ; 
and further, that the payment of each and all of the debts as 
herein provided shall operate as a full relief and discharge from the 
parties hereto, and the title to the said property shall, ty the opera- 
tion of said pavinents, stand vested in Zs. N. Camden in fee-simple. 
hifth. It is further covenanted and agreed by and between the 
parties hereto that the rents, issues, and profits of said property, 
alter deducting hecessary expeblses as aforesaid, shall be paid out 
and applied by said trustee as follows: 

l. The balance, if any, due to J. N. Camden, assignee of W. D. 
Thompson, shall be fully paid. 

2. Then forty per cent. of the proceeds of said property shall be 
paid to Ileman Loomis and sixty per cent, thereof to the said Car- 
rington, Worth, Beach, Toledo National Bank, Blair, and Valentine, 
according to their rights and priorities, as fixed by the said decree, 
as between the six parties last named, until they and each of them 
are fully paid. 

3. Then sixty per cent. of said proceeds shall be paid to said Car- 
rington, so far as to reimburse and indemnify him such sums of 
money, if any, as he may be held liable for as maker, acceptor, or 


Qt) 
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indorser of two certain bills of exchange, for the payment of = 
thesaid West Virginia Oil & Oil L ad ompany is ee narily liable, 
one of which bills is supposed t » be hi lef by VE ar gy worms 
144 of ee and is tor the Suln of sl. UU, and the other 1s 
held by the National Bank of Commerce in New York, and 1s 
for the sum of $2,431.39. 

4. After the payment of the foregoing amounts the said property 
shall be held in trust for the paviment of any balance due S 
man Loomis until the same is fully paid. 

Witness the following slonatur Sa seals 

(Signed) J. N. CAMDE) [ SEAL. | 
HEMAN LOOMIS. [SEAL. | 
By B. M. AMBLER, 
Attorne -in-fa 4 
(Signed) J. H. CARRINGTON. | 
(Signed) A. C. WORTH. [ SEAL. 
(Signed) B. B. VALENTINE. | SEAL. 


| a, ened oe 


be ,\ > \ > y 
(Sioned) KR. S. BLAIR. [SEAL. 
- 7. - 27 . ] 
145 On October 6th, 1884, the moOlowlnge erdaer was made and 


entered Ol record. LO Wit: 


i, L. B. MAYHEW & Co. 
THe West VirGINIA Orn & Orn LAND Company « ee 
Others. | 


On this 6th day of October, 1884, J. N. Camden presented his pe 


tition to the court praying that I owed to « with | 
} } } 
terms of the sale made on the first Wwstant | ( ) Lilt 
: — 
terms of a contract between hie holders OT thi i LprOT 1] ) 


| 
erty sold, and for other reli I, 
Upon consideration whereof if 13 orc red t]) if said pe tition ha 
filed; and upon motion of Heman Loomis, by counsel, it is furt! 
ordered that the matters arising upon the report of sale, filed by J. 
3. Jackson and W. L.. Cole, *, Spee I; al CO} mmission¢ iS, and uUpoh the said 
petition of the said Cumde: 1 be set down to be heard upon tl 
day of Noveniber hext. 


"he peution refer-ed to in the for cOIng order 1s 1n words and fig- 
ures following, to wit: 


© Petition.” 
In the Cireuit Court of the United States for the District of West 
Virginia. In Equity 
r. L. B. MaAyuew & Co. 


vs. 
THe West Vireinra Orn & Orn LAnp Co. et al. 
l L{) To thie h Onor¢e able judge sol 1 d Cy] rreuil 


iv VAPdadi t 


Your petitioner, Johnson N. Camden, respectfully represents that 


ce lie 


he is 
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the hold r of the amount decreed in above cause on the L7th 


dav of November, 1883, in favor of W. D. ‘Thompson. 


He 
petit 
Loot 
sty | 


aor ree 


of thie 


qgecnre 
’ 
macs 


{ 
{/] : 
’ 
Cla 
7)? 
Votl 
‘ 


further shows that in the month of November, 1883. your 
ioner entered into a contract with J. H. Carrington, Heman 
nis & others, in whose favor said decree was passed In the above- 
d cause, 7n said November 17th, 1SS3., by which contract it was 
d that your petitioner should ee the land and —_ rtyv 

West Virginia Oil and Oil Land Company deseribed said 
e and thereby directed to be sold ; shai said purchase wee | be 
on bel ult of the creditors named in said decree, and that your 


tion r Was itheri seg ay gs thre several claims, respect- 


decreed in their favor in satisfaction of the purchase-money 


, 


iy sale had under oe decree; and it was further provided by 


contract that vour petitioner, after purchasing said property 


ld hold it in trust until the amounts named in the decree were 
off in full out of the rents and profits of the property, and that 


n the parties, respectively,should have thus received the amounts 


debts then the creditors ator said released and qult- 


. , . : , . } 
ned all their nght, title, and interest in and to the property unto 


ic said contract is herewith filed and made part hereof, marked 


Exhibit C‘amden re, 


147 Your petitioner made that contract in good faith; he en- 
tered ‘into it upon the faith of and re lying upon the said 
leer f November, 1885, and he intended to carry it out according 
o its terms, and such he believes was the purpose of all the parties 
rane | therein, and that washes anabunial was made » long bef fore your 
ner had any notice that any objection was made as to any 
part of said decree, and long before any proceedings were taken 
qu ~ ming the valid '\ oft sald deeree. 
Shortly before the day on which the said property was offered for 
le, sold on October 1st inst., Heman Loomis, one of the parties to 
said contract, notified your petitioner that Leoasia demanded and 
x] | your petitioner would bid upon the property and buy 
it in pursuant to the terms and conditions of that contract, and that 
is would hold your petitioner liable for any violation of said 
ement, which notice has been returned with the report of sale 
mac | LB Jackson and W. Ly. ole, special commissioners. 
The sale was made on October Ist, 1884, and your petitioner, as 


agent and trustee of the several parties to said contract,-bid 

r the prope foresaid the sum of one hundred and seventy- 

ree thousand and fiftv dollars; and your petitioner now tenders 

ind offers himself ready to carry out that contract according to its 

terms In su manner and form as this honorable court may re- 
quire 

Your p r is advised and believes that he stands in a fidu- 

clary relation to the parties to said contract, and that he may prop- 


ion | ance of the court to pro- 
tect him in the administration of his trust: and he further 
informs your honors that he is largely interested to have the 
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contract performed and executed, and that he desires that the same 
may be done. 

Your petitioner says further that he 1s advised the amount due 
on the day of sale and unpaid, upon the several debts adjudged by 
said decree, amounted, with interest, to the sum of... S8199,786 91 
a i ee, ee 


LTE Dh CORNONCY Cl ivciniindtincccmncemencnmnmnate o S?2O756 DI 


Between the amount of the bid and the amount necessary to pay 
the liens. 

The oil in the receiver’s hands and other property held by him 
and applicable to said debts is estimated upon best obtainable infor- 
mation at about $11,000.00 in value, and that $11,000.00 1s offset 


in part by the cost of sale, commissioners’ expenses, & costs of 


suit and other charges against the funds in the hands of the court; 
and thus it is,as your petitioner shows, that, even if vour petitioner 
were willing to pay the entire amount of said bid of $173,050.00 in 
ish, the amounts decreed in) favor of the hol lel ‘of the las liens 
under said decree would not be covered by many thousands of lol 
lars, while under said contract the entire amount of the 
indebtedness will eventually be paid in full, and such Was ited reason 
for making ar contract, as shown by its terms. 
Your petitioner says that he — advised that of the several debts 
dh seeoey n said decree the re W asdu eC upon the amount cle Cre dl in) 
149 = favor of Wm. D. Thompson, on October Ist, 1854, after ap- 


- 
~-_ 

— 

— 

— . 
— i 


plying all moneys paid by the receiver, about.-~ $30,100 00 

l. Lo Heman Loomis, with interest from Nov. 17, ’83.. 39.476 61 

2. “ James H.Carrington “ , . “ 16,934 58 

So 8 |" 6 A.C. Worth gi ” r 7 2 OH90 OS 

a." 2. oe. Beach se = is ” 2 SSS 5S 
j The Toledo National Bank, with interest from Nov. 

> 4 ‘ b ily eee mae 4 a a a la ip 9.345 rae 

(R. S. Blair, wit th inte rest from 1 Nov, ) My OE 593 16 

6. R.S. Blair “ ne ase 593 66 

7. Benj. B. Valentine “ ‘ ¥ Yeas > a ae 

8. Heman Loomis . " " 0 ee 

Your petitioner further represents that it was positively and dis- 


tinctly agreed and understood ee all | ‘oh parties whose names are 
mentioned in the caption to said contract of November, 1883, to wit, 
I. Camden, J. H. Carrington, W. H. Beach, A. C. Worth, Toledo 
National Bank, R.S8. Blair, B. B. Valentine, and Heman Loomis, 
that your petitioner should purchase said property under said de- 
cree; and your petitioner charges it to be a fact that each of said 
parties did, in person or by their representatives, assent to that con- 
tract and its terms. The paper, the original whereof is herewith ex- 

hibited, he is advised is in the handwriting of Mr. W. L. Cole. 
150 attorney & solicitor of record for all of said parties named in 

‘said decree except W. D. een & Heman Loomis; and 
it was represented and stated by J. H. Carrington & by said Cole 
that Carrington was authorized to act for said bank and that Mr. 


oe 


oe 
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Cole could speak for W. H. Beach, and that the said contract might 
be considered complete as to all the parties, 

Your a now discovers that the paper was not acti lally 
signed by W. HH. Beach or by said bank. He believes and charges 
thi: it bot! iare bound by said agreement, though LHe Vy cdi | not sign 
the s ime, but to avoid any vexatious litigation your petitioner is 
to pay, if required by the court, the full amount of the claims 
Beach and of said bank in cash. 

Your petitioner prays that, the premises being considered, he may 


be allowed to apply the claims and debts adjudged by suid decree 
in discharge of his liability for the purchase-money ; that his com- 
pliance with the terms of said contract may be consi lered and de- 
cree da compliance with the terms of suid s ile: th: it the said COli- 
tract may be received 1n discharge of his bid that the sale be con- 
firmed, and that a deed be made to your petitioner for the said 
prope rty, and that the court will make such turther order or decree 
and grant such other se ern ral & further relief in the premises 
as your honors may deem right, as In equity may be proper; and as 
in duty bound, &e., he will ever pray, Ke. 
a J. N. CAMDEN. 
CALEB LB IGGESS, 


1d1, 1502 STATE OF West VIRGINIA, | 1 
County of Wood, Gas 
This day personally appeared before the undersigned authority 
of said county J. N. Camden, who, being duly sworn, upon his oath 
says that he has read the foregoing petition and signed his name 
thre reto as } tition y and that the m iLters iL said petition, so far as 
stated upon Nephi yg Se , are true, and so far as stated upon informa- 
tion he believes them to be true. 
J. N. CAMDEN. 
Sworn and subseribed before me this 6th day of October, 1854. 
my hand and ofticial = { ns 
TS @ LUCIUS A. COLE, 
| Notary Public. 


ie 27th day of October, 18584, the following petition 
was filed in the clerk’s office of said court: 


P hition. 


if the United States District of West 
ie Cireuit Court thereof. In Equity. 


ce 


In the Cireuit Court « 
Virginia, in tl 
’. L. B. Mayuew & Co 
US. 
Tue West Viroinra Ort & Orr LAanp Company and Others. 


To the honorable judges of snd court: 


The pet ition ol f He mah L, oomlis resp Cc tfully shows LO the court that 
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he is the person in whose favor two seve ral sums of money were 
decreed by and under a certain decree passed and entered in the 
above cause On the 17th Pa of Nove mober, = ali 1d the Salue per- 
son who caused to be served on J. N. Camden the notice dated Sep- 
tember 30th, 1884, signed by said Heman Leodsis, byesunel waa 
notice Is now filed 11) the above CAUSE and nade pear ot the report t of 
sale by Mi =SPs. J. b. Jackson and W. La. Cole, speci: 1 commissione I's, 
and your petitioner is the Heman Loomis mentioned in the petition 
filed in this cause by said Camden, wherein and whereby the said 
Camden prays that the sale made by sald commissioners hay he 
ald Camden) a 
the parti s to the contract which is made par 7) f said Camden’s peti- 


a 
—" 
7 
ee 
~ 
— 
—— 
— 
— 
—, 
~ 


tion. 


, — +. oe ie 
Your petitioner respectfully represents that vour petitioner 

~- . on ae . .* i . ae - oe } 
154 is vitally interested in having that contract carried out and 
' ial Ras an , r , 
dpiiadecnnlienibdcda oaeid lor by sald Camden: that you! 


a * : apie “gee ; 
petitioner relied upon it to protect his rights and Interests and to 
i 


mnsure realizing the full irults ol] the decree 1 HIS iavor, and that 
‘— Cro - See of : 

uUuniess he can Gel he pbeneht of said contract t he believes that he will 
— a ee Mie fare. aay ae } ee eee ‘= es "ee 

be ruinously preiudiced and his interests saerificed, and he refers to 


i 


a | “eas > . . } 
Sala petiuon Ol said Camden as part hereof. 


:; : os Ba ; ] 

Your petitioner has been informed that one J. H. Carrington and 

’ e . oagligag | 3 4 
1] the mariies to sald contract, exc pt said Camden and vou petl- 


Sieh. Shietk tk ahaa bound or held by the terms thereof, and that 
they are unwilling that the assignment made by them unto said 
Camden of the several liens owned by them should be applied as 
p' irehase-money to e extent of their several interests ; and your 
peti tioner is further informed and believes that the parties to said 
contract, other than himself and said Camden, desire to repudiate 


a 
the Sald agreement and LO le ave your pel tition Cr ret diless ; as Lo any 


i 
. a ’ \ 
beneht thereunder. 
= " badarrs he fort] , oy ] if } r | 1, 
our petitioner tTurtoper shows that 1m-ed lat- r( fore Lnbat con- 


tract was entered into he had a suit pending ee Se States 
circuit court for the southern district of Michigan, at Detroit, in 
which your petitioner was plaintiff and the said J. H. Carrington 
was defendant, involving over twenty thousand dollars, in which 
sult your petitioner had attached property of said Carrington upon 
lings brought upon a judgment obtained in New York, and 
lere Was also a sult pending in Michigan, to which R. A. 
155 Storrs (named in said decree of November 17th, 1883). was a 
party. All of the persons named in said decree, except W. D. 
Thompson and LT IMNal Loomis, were represented by Messrs. W. Ly. 
Cole and C. C. Cole, counsel of record in the above-entitled cause. 
When the parties to said contract were in treaty and were consult- 
ing as to the terms upon which an agreement could be reached it 
was stated by the representative of J. H. Carrington and others that 
said Carrington and the parties in interest other than Heman 
Loomis would not become parties to the arrangement shown by said 


} roceet 


contract unless and untill the said lleman Loomis should cause the 
dismissal of all litigation pending in Michigan above mentioned, being 


a 


two suits, in one of which i’ % Storrs was a party and in the other 


~ thi agent and trustee of 


-~e 


“~—2 
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of which said Carrington wasa party ; and unless and until, further, 
the said Loomis should transfer and assign to the said n. A. Storrs 
the sum of $9,340, to be paid to Storrs out of the first moneys enur- 
Ing to Loomis under said decree, and Storrs to transfer to Loomis 
some worthless securities which 1t was insisted should be taken by 
Loomis. It was well* known at the time that such securities were 
worthless, and, in fact, Loomis objected to taking them. ‘They were 
not worth the half of $5,340, but were agreed to be accepted as part 
of the general compromise, 
Your petitioner further shows that said Carrington and others did 
force vour petitioners to make this arrangementas the condl- 
156s tion of their becoming parties to the said contract. Your 
po titioner thought and protested thie 1) Laden he consi li red the 
terms rather too exacting, but he was extremely anxious to avoid the 


possibility of being sacrificed in re alizing allhe was entitled to, and it 


was finally agreed, upon the demand of the said J. H. Carrington 
and of his counsel, between the parties ‘tha your petitioner should 


asslon thy amount of 85.540.00 to Storrs. and that your peti itioner 
shou ld further procure ree dismissal of said sults. 

Your petitioner says f{ ‘ther that the agreement to dismiss the 
suits and to nay the Cha Le aaa assigninent to Storrs was con- 
temporaneous with and a part of the contract referred to and ex- 
hibited with the petition of ‘said Camden, but that for convenience 

yen] ‘Irom the assignment 


sake the contract Was put In a separate paper from 
S ’ : } 
to Storrs, and your petitioner Goes not how recotl ‘band cannot state 


whether the agreement for the dismissal of said suits was In writing 
or not: but he charges the fact to be that h understood, and the 
fact was, that the agreement to dismiss the suits, thi assignment of 
the So.040, and the contract LO purchas wer one rdependent parts 
of the same transaction: and he says lurther 1 it the said assign- 


9.040 was reduced to writing and delivered to Mr. W. 


ment of the So 


L.. Cole. oO] counsel for Storrs W Carrington. it) contract for the 
purchase of the property was reduced to writing also, as shown by 
the papers herein; the two suits were dismissed greed, the con- 
tract of purchase was signed by your ana ner by b. M. Ambler, 

his attorney-in-fact, and everything was done which had been 
lo/7 undertaken to be done by y OUT a he well and 


truly belheved & faithfully assured that he was safely and 
am-ly protected under said contract. 


Your petitioner had not only the rights arising upon the 
contract of the parties to that contract, but he had procured the set- 
tlement of litigation; he had entirely altered his position with refer- 


ence to the parties, relying upon an agreement with them, and he 


, 


] j — >= é>D j ° ' . . . ‘" sien . ; 
had transferred S040 of “a aecree 1n his iMavor as part consideration 


for having the matter consummated, and it was insisted by Carring- 
ton that Carrington and the debts he controlled would not become 


parties to the contract unless such assigument was made to Storrs. 


Your petitioner had no doubt whatever of the validity of that 
contract when it was made, nor did he have the least intimation or 
notice that any of the parties thereto were al all a 
from or object to any of its provisions until some time in the spring 
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of 1884, when J. H. Carrington & others notified your petitioner 
that they would not abide by that contract by reason of attacks that 
had been made upon the rights of Heman Loomis under said decree, 
all of the facts and circumstances connected with which are set forth 
in a petition filed by your petitioner praying to set aside the sale 
made on the Ist day of May, 1884, and to which reference is now 
made as part hereof. 

Your petitioner further shows that while the said other parties 
repudiate their obligations under the contract of purchase they re- 
fuse to cancel the said assignment or to deliver the same to him or 

to reinstate him to the position he occupied before the said 
158 assignment was made, and so it is that the said other parties, 

except Mr. Camden, now insist that your petitioner shall lose 
over $20,000 by deficiency in purchase-money, that he shall lose the 
$5,340 assigned as aforesaid, and that he shall be deprived of all 
idvantages sought by him in the litigation pending in Michigan. 

And your petitioner sebmits that it is unjust aud wrong or fraud- 
ulent that these parties should be allowed to enjoy such benefits as 


they claim the nioht LO retain and LO be relieved of the burde lis, if 


any there be, of their contract. Nothing has occurred since the day 
that contract was made to alter the position of one single party with 
regard thereto, and the money assigned, to wit, the $5,540, has been 
iii no part paid to any one, but the paper of assignment and the 
rights arising thereunder belong to the said R. A. Storrs or to some 
other party to the original transaction, having full notice ef all the 
circumstances, and your petitioner is advised that if, by any possi- 
bility, that assignment has passed into such hands that he is in any 
way estopped to make defense against it. then, as to that $5.5 b{), the 
contract must be enforced as the consideration has fully passed, 
Your petitioner is remediless to obtain redress at law, and 1s ad- 
vised that it is competent and proper to have the rights of all of the 
parties under that contract adjudicated and settled in this suit. 
Wherefore your petitioner prays that, the premises being consid- 
ered, your honors will decree that the sale to said J. N. Cam- 
159 ~= den, trustee, may be confirmed and held valid; that the sev- 
eral claims and liens named in said contract and tendered by 
said Camden may be accepted by the court in full satisfaction of the 
purchase-money required at the sale, and the court will construe 
the said contract authorizing said Camden to purchase the property 
as trustee, and that the court will ascertain the rights of the respect- 
ive parties thereunder; that the court will decree that the assign- 
ment aforesaid of the $5,540 made by your petitioner was a part of 
and dependent upon said contract of purchase, and that the said 
assignment must be canceled unless the contract is carried out ; that 
the court will do full and complete justice between the parties in 
interest. 
And your petitioner further prays that your honors will cause 
such process issued as may be deemed necessary in the premises, 


and that the court will grant such other, general, and further relief 


in the premises as in equity may be deemed just and as the nature 


7: 


a 
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of the case may require; and asin duty bound, &c., he will ever 
pray, &e | 
HEMAN LOOMIS, 

Petitioner, by Counsel. 
B. M. AMBLER, - 


( ounsel for Petitioner. 


STATE OF MICHIGAN 
County of Le HaLivee, 


To wit: 


This day personally appeared before the undersigned authority of 
sald county Heman Loomis, the above-named petitioner, who, being 
duly sworn, upon his oath says that he has read the foregoing peti- 
tion and knows the contents thereof, and that the facts and allega- 
tions therein contained so far as stated upon his knowledge are 
true, and so far as stated upon information he believes the same to 
be tru 

HEMAN LOOMIS. 


Sworn and subseribed to before me in my —, county aforesaid, this 


it é 


ISth day of October. 1SS4. 


Witness my hand and official seal 
| NOTARIAL SEAL. | CHARLES B. BOTHUM. 


Notary Public in and for Lenawee County, Michigan. 
160 And on the 27th day of October, 1854, the following “notice” 


was filed in the elerk’s oflice, to wit: 


I’. L. B. Mayuew & Co. 
Us. -In Equity. 
Tue West ViraintA Orn & Orn Lanp Co. & Others. J 


To J. I. Carrington, Toledo National Bank, and ali of the parties in 
"\ hose favor 2 at cree Was fora In above cause on Novem ber 17th, 
1883, except Hleman Loomis and W. D. ‘Thompson. 


GENTLEMEN: You will please take notice that I have filed a peti- 
tion in abov use pr wing a confirmation of the sale made on the 
Ist day of Octobe , 1884, of the property of the West Virginia Oil & 
Oil Land Commie to J. N. Camden, as trustee and agent for the 
holders of liens adjudged by said decree, and praying further re- 
lief. 

Yours truly, HEMAN LOOMIS, 
By Counsel. 

B. M. AMBLER, 


Nolicitor for af TAGaT Loomis. 


16] And on the 14th day of October, L8S4, the following order 
was made and entered of record, to wit: 


L0—bo0 
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F. L. B. Mayuew «& Co. 


Us. { . . 

; . . In Equity. 

THe West Viretnra Orn & Orn LAND ComMPANY & | nese 
Others. 


This day came James H. Carrington, A. C. Worth, William H. 
Beach, Rob’t S. Blair, the Toledo National Bank, and Benjamin B. 
Valentine, by C. C. Cole, their attorney, and filed their exceptions to 
the report of sale made by J. B. Jackson and W. L. Cole, cominis- 
sioners appointed by a decree of this court entered on the 17th day 
of November, 1883, to make sale of the real estate and property In 
said decree mentioned, which report of sale was filed in this cause on 
the 4th instant. 


And it appearing to the court from said report that at the sale of 


said property, on the Ist day of October, 1884, held pursuant to said 


decree, J. N. Camden became the purchaser of said real estate and 
property for the sum of one hundred and seventy-three thousand 


and fifty dollars, and that he has failed to comply with the terms of 


sale by paying said sum of money, or any part thereof, to said com- 
missioners or into the registry of the court. 

Thereupon, on motion of the defendants, Carrington, Beach, Blair, 
Toledo National Bank, and Valentine, a rule is awarded against the 
said J. N. Camden, returnable on the 5d day of November, ISS 4, to 

show cause, if any he can, why he should not pay to said 


162 commissioners or into the registry of this court said sum of 


$175,050.00 so bid by him for said property as aforesaid, or 
why said sale so reported by said commissioners should not be set 
» ° . e . " ‘ ° 
aside and said real estate and property resold by said commissioners 
at the risk and costs of said Camden. 


And On the | ith day of October. LSS4, the following exceptions LO 
report of sale were filed in the clerk’s office, to wit: 


[In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 


I’. L. &. Mayvuyew & Co. 
is. 
THe West ViroaintA Orn & O11, LAND Company & Others. 


The defendants, James H. Carrington, A. C. Worth, W. H. Beach, 
R.S. Blair, the Toledo National Bank, and Benjamin B. Valentine, 
by C. C. Cole, their counsel, except to the report of J. B. Jackson and 
W. [. Cole, commissioners appointed to make sule of the real estate 
and property mentioned in the decree in this cause made on the 17th 
day of November, 1883, which report was filed in this cause on the 4th 
day of October, 1584, and for cause of exception thev say that said 

report is erroneous and insufficient, because it shows upon 
168, 164 its force that said commissioners have failed to execute 
the power vested 1h} them by suid deere S that thi Vy have 
failed to make sale of said real estate & property, as dire eted by suid 
decree of November 17th, 1884; that if the said J. N. Camden bid 


“> 
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off said real estate and property for the sum of $173,050 at the sale 
held on the Ist day of October, 1884, and failed or refused to pay the 
sum so bid by him in eash, said commissioners should have pro- 
ceeded at once to sell said property, for cash, to the highest and best 
bidder who would comaply with the terms of sale. 

The defendants therefore except to sald report of said commis- 
sioners, and pray that said report may be recommitted to said com- 
missioners with direction that unless the said Camden do at once 
comply with the terms of sale by paying to said commissioners said 
sum of $173,050 that said real estate and property may be resold by 
them at the risk and cost of said Camden. 

JAMES H. CARRINGTON, 
A.C. WORTH, 
W. H. BEACH, 
TOLEDO NATIONAL BANK, 
BENJAMIN B. VALENTINE, 
R.S. BLAIR, 

by ©. & Cl LE, Th ur Attorney. 


L6o On the 3d day of Nuvember, 1884, the following answer 
was filed in the clerk’s. office, to wit 


The Joint and Separate Answe ;" of Robi rl S. Blair and William HH. Beach 
ly (} DP fition kiled ¥y said ( “use hy m lV. (‘amde 7a. 


In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 


i’, L. B. Mayuew &«& Co. 
's. 
Toe West VirGinra Orr & Orn LAND Company & Otbers. 
To the honor: ble judg s of said court In equity sitting: 


These respondents, for answer to said petition, say that they believe 
it to be true, as alleged in said petition, that the agreement, a copy 


iC 
f which is filed with said petition, was signed by the parties whose 
hamies appeal thereto, but they deny that said ugreecment ever be- 
operative or binding upon any of the parties thereto, because 


ihe same was not executed by all the parties thereto, as said agree- 


ment shows upon its face 1t must be before it could be binding — or LO 
any party.) Re spondent Blair admits signing said agreement, but 


only upon condition that all the other parties t thereto should sign it 


ilso, and id contract not hay Ins Ly been signed by all of the parties 
mentioned therein it never became — contract, and is not bind- 
166 ing on respondent Blair or any other party thereto. It 1s 


true that au arrangement was in contemplation between the 
parties mentioned in the caption of said contract by which at the sale 
of said property, if it should sell for less than enough to pay all the 
debts adjudicated by the deeree therein me ntioned, that said Cam- 
den should pt irchase said property under and pursuant to the terms 
of said contract ; and it is true that the said contract was written by 


W. L. Cole, one of the attorneys for respondents, but said arrange- 
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ment was never consummated and said contract never completed. 
And respondent Beach, on information and _ belief, denies that said 
W. L. Cole represented to said Camden, or either of the other parties 
to said contract, that he was authorized to speak for respondent 
Beach, or that said Cole was in any way authorized to assent or agree 
to the terms of said contract or any contract for said respondent 
Beach ; but he answers upon his own knowledge that the said Cole 
had no such right, power, or authority from this respondent. Re- 
spondent Beach did, in person, examine a copy of said contract 
shortly prior to the sale made May Ist, 1854, and assented to the 
terms thereof, provided all the other parties should execute the con- 
tract, but after the sale of the said property made on the Ist day of 
May, 1884, said sale having been made before said contract was exe- 
cuted by all the parties thereto, and when all idea of completing 
said contract had been abandoned, respondent withdrew from the 

hands of his said attorney the paper by which he had assented 
167 to become a party to said contract, and for a valuable consid- 

eration sold, assigned, and transferred his said claim against 
said Oil Company, and does not now own or control the same, and 
did not own or control it on the Ist day of October, 1854, when the 
property was sold and purchased by said Camden. 

These respondents deny that the said Camden, at the sale of said 
property, on the Ist day of October, 1884, purchased the same as 
agent or trustee for these respondents under said contract, but the Vsay 
that, on the contrary,when the property was offered for sale on the Ist 
day of May, 1884, the said Camden declined to purchase under said 
contract, and he never at any time afterwards notified respondents 
or any party vamed in said contract, as they are informed and _ be- 
lieve, that he could or would act under said contract, and his claim 
to have done so, after the said sale was made to him, was a great 
surprise to these respondents. 

These respondents further answer that since the making of said 
decree of November 17th, 1883, directing 
contract was signed by the several parties whose Hames appear 
thereto, a suit was instituted*in your honors’ court by stockholders 
and certain creditors of said oil company, which suit is still pending 
and undetermined, by which the right of the said Heman Loomis 
to have anv part of the two sums adjudged in his favor by said de- 

cree is 1n controversy, so that he is unable to perform the said 
168 contract on his part, and for this reason, also, the prayer of 
said petition sheuld be denied. 

Respondents do not know, and ean neither admit -or deny, 
whether the statements and allegations as to the amounts of the 
company’s debts and the value of the property in the hands of the 
rOCcerver -—., 

Having fully answered said petition, these respondents ask that 
the prayer thereof may be denied; that said Camden may be re- 
quired to pay cash for said property, and, if he fails to do so in such 
time as the court may require, that said property be resold at the 
risk and cost of said Camden. R. S. BLAIR. 

. &. BEACH. 
©. C. COLE, Counsel for Respondents. 


*e 
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STATE OF West VIRGINIA, | -p , 
a lo wil: 
Rit fide County, 
Robert 5. Blair, being duiy sworn, says upon oath that he is one 

f the respondents named in the foregoing answer; that he has read 
the same and knows the contents thereof, and that the matters 
therein set forth upon his own knowledge are true, and those 
therein stated upon information he believes to be true. 


R. S. BLAIR. 


ubseribed and sworn to before me in my —, said county of 
Ritchie, this 27th day of October, 1854. 
G. W. AMOS, 
Notary Public for Ritchie Co., W. Va. 


169 STATE OF MICHIGAN, 
es 
(ounty OT Monroe, | 
Wm. Hl. Beach, being duly sworn, upon oath says that he is one 
. ' 
Lie sume at u k nows | he contents there of. and tf hat | 


of the respondents named in the foregoing answer; that he has read 
ic matters 
therein stated are of his own knowledge true, except as to those 
matters stated Upon in format ion fbi by die f al 


Ve rily by hie ves thie i to he true 


j 
id as those matters he 


W. H. BEACH. 


ubseribed adlid SWOPT) to b fore Me.1n Sald « UNL of Monroe. this 
| tober, 1584. 
H. A. LOCKWOOD, 
ye f ili, Michigan. 


, i] ? ol J : , . ’ > y* . ; 
| P. H. Mathews. clerk of said county of Monroe and of the 
circuit eourt therein. beine a eourt of reeord. do hereby cer- 


 . | j } : 7 } 
tify that H. A. Lockwood, whose name is subseribed to the an- 


xed affidavit and therein written, was, at the time of taking such 
affidavit, a notary public in and for said county, duly commissioned 
nd qualified, and duly authorized by law to take the same: and 
further, that ani Wwe 1 acquaint «| with his h Lie iwritl ney a nad 


_ 


' ’ 
verily believe that the signature thereto Is gcenuine 


[In testimony whereof | have hereunto set my hand and affixed 
ie seal of said cireuit court, at the city of Monroe, this 28th day of 


October, 1SS4, A. D. 
[SEAL.] | P. H. MATHEWS, Clerk. 


170 And on the third day of November, 1854, the following 
Is! ed in the clerk’s 
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In the Cireuit Court of the United States for the District of West 
Virginia. In Equity 


- 


’. L. B. MAYHEW & Co. 


2 


Tue West Virointa Orn, & Orn LAND Company & Others. 


ry . ° 7 ’ ‘ , ‘ om ’ 
The joint and separate answer of James H. Carrington, A. C. 
“ip A ogee 
Worth, and B. B. Valentine to a petition filed in said cause by J. 
N. Camden. 
ry’ } - ] > ae . - shes : Dp 
l‘o the honorable the lMdge Of said court, In equity sitting: 
rs 7 . Po ‘i " . ‘ 
hese r spondents, ior answer to sald petition, say that they 
' 


admit the slening of 


? | } . 47 
a contract, DUE they deny that the same is a contract bet tween them 


‘ ’ 4% ‘ ' | ; ; ™ . . . : ] by} l; 
and the sald Camden or that It evel peng Operative and name 
_— > at  Y. , 4h ; ae pres 
upon any OT the parties thereto, hey si that it was the under- 

“a ee 1] > al - i Een , : 
standing that all of the parties Inenticned In the caption of said 


" ft » »? Lhania ‘ ¢ yT Ts 17 cr?) 17 nal } : rn7 hy } | 4 7 ‘ 
CO]nLrat ‘ wilVuUuitl cis it Ui? bt, J ii it, chbita MCUTLII Ou s »\ ib, titi 
: } ' rm } \ . ] Fe } y T ’ } } 

7 ) st ‘) | " , | ‘ } ; ‘) 7 
that inasmuch as the Loledo National Bank of oledo, Ohi An 
Willi } i] ie s} ] | » 4? . + Ten 4 +) +i ‘ ox? ll ‘? a 7 
biiieitii . lee nen Lick ¥ * hot ~~) PL Ghee At ii pi asSSCIILCU LO Bie LLent lt 


i 
° — , Liat lay ;? 5 i] | . . 4s t} “oot 
hever vecatne VINGINL UPon the OMe! Parties LHOereto, 
lt se respol ents are not prepared to Ch re «bnAL Tine sald 
Pt : : a ae . * : > ? : : ~ ] ? Ae 
we petitioner qgdid not enter nto Sald negotlatlons 1h wood taith, 
’ , 
but they do say that he declined to perform his part of the 
, | ? 4 ; e 1] 
undertaking - ieged contract, as is hereinatftei more ftull\ 
set forth 
| } ‘1? ’ | 1 sal } ? 1 ‘ t} t Tf , , miniati ) 
Lis true, aS stated 1 Sala pr On Nat lb Was llh Cont Upmcion 
} ae ;' ieceiiiiceaiin } . 
ol these respondents, and tha V presume It was 1n contempiation Ol 
i . i 


, ghee “4 are 
who signed said alleged contract, that said Camden 
) erty under said decree In event of the 


ich is mentioned in said contract, to wit, 
ly: | if eh) nid ~ | a) [esse t | ‘> 7) ri rol} 1 ¢ mvnAyYV + | , le} . - 
bel it IVIL a i j it Lhladdli ClLIOU il ‘) hi \ tijt ¢*] if Dts iif 


iy tire « 
° }* ’ : } } — : on _ sats ,* 1 : " 
judicated by the decree, but Upon mtormatlol and belief the ‘y aeny 
} . ] . 2 1: : 
that each of thi parties mentioned in said deeree did in person or 


by their representatives assent to that contract and its terms. 
The V by lie Ve it to bi true that the original eonvract Is in the hand- 

W! ‘iting of “i i 4 fe 
but the said . . ton upon his own knowledge, and the other 
respondents upon inf aa nm and belief, deny that the said Car- 
rington or the said Cole represented that Carrington was authorized 
to act for sal i bank, or that the suid (‘ole cou ld speak for Beach, an 
that the said contract might be considered completed as to all the 
parties. ‘The respondent 5 hee sa for himself says that he was 
and is responsible to the said bank for the amount of their debt as 
surety for the said oil company, and that he believed that the said 
bank would assent to any reasonea>le arrangement that he might 
make to secure the payment of that judgment, and he so 
172 ~represented to the said Camden, but at the same time he 
assured the said Camden that he had no authority to bind 
the bank in that regard. But this respondent answers that he still 
believes that the said bank would have been willing to sign, assent 


. 


? . ’ . 7] ) 
ee, one ot the attornevs LO] these respondents, 


t 
bm | 
’ 
' 
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to, and comply with the said agreement, provided the other parties 


thereto had done so, and the the said Camden and the said Loomis 
had been willing to and had performed and .executed it or their 
saa Sobel they failed to do, as hereinafter more fully set forth. 
They obiect to the said contract HOW as Ww | Oil’ )] L. if rno otvnel 


¢ 
reason, becnuse it Is unsigned by the said bank and said Beach and 


} 
not binding upon them. and thev object to nfirmation of said 
] . > ‘| = 
= ile Upon tine basis oO] lq] conti ict CVet) [ | Lie Salad f amden 


7 +. : 
debt of the said bank and the said Bea vould be 1nequl- 
L.] ’ ’ 
table and unjust to the aid Carrington, 1! st) hdeginent is 
. . +] i hie ] ie ot - . }  4i set |? eal " | ey ty ] | 
prio! Lose OFT | Lid DANK and oF the sald beach and entitied to 
prior satisfaction 
I? . | 4 ‘ . »pel . P ,cC;t " t ] " beds \ +] . oy +4 . 
LCSPDOLTLGCH LS, IO] rurthel AnSsSWe!l ut? «Saciitl } Ol, SAV Liab, HILT 
i ; 
} , } - - ] no b on ‘ ta . ke re , 
thev had signed the said alleged contract, a ition was filed by 
y s . : . ’ ’ P -_ 
stockholders and othe creditors 1n the med CAUSE iat 
Boi f the said T, slinwad , fled 
Lone claim of} LiW@ Sala oomis amiiOWea i j ' 5 ; i ws \\ Is iL8Sil Lhd. 
’ ’ ? | | . 
ana thie court thereupon rend: read ali OQDLiLIOT Writing, In WHoOICH It 
} } : eB ; —— ' . ‘yy 
was stated that an order would ve Cl “ald Cause requlr- 
—_ ,) , ’ ’ _ . . , 
; . . ' ; i set «ee , i, ¢ . . 
Lj ne “Oo Inuch Money as the saie Os Vy iviubt reallZe 
licabl f coi salad | TERE 
applicable to the ¢ Talim OF Salad LO iis W Lich be required LO 
’ “We hell P , , ‘ i° P ‘% } : 
be paid imtoo court. This was some time prio ) lirst otfer DY 
the commissioners to sel] said propel . iehnts there- 
. , ’ , 
Upol Caused Miquiry LO be made | Lhe e salad ( hie 
" ? [ . 
den as to his views 1n relation to t O nd whet 
] . ] ’ ;% ‘ |] , ] ' 
under such cireultnstances 1b COULd D rl I : ied DV Lik 
other parties, and whether he proposed to bid for the property at thy 
; . . . ™ i — 
then approaching sale under the terms o coutract ll com- 
' , : me , 
pieted hie sulla ¢ md hn refused to Give e assurance that 
at WOULGd Dit O] expected to DIG Under th Sor sald econtract, 
+ 
: } } . ‘ 
but intimated that he still thoug@ht it \latters re- 
’ ° } | ’ 
maimed in this condition untli on the ad V was nrst 
> } } . ] . . + ‘4% . ot .. 
otiered for saie by the commissioners aud ur ite] lif COMTLIS- 
. | ' ’ \ } 
sioners had commenced to ervy the saie. Lies respondents, hot 
- | . . } ‘i, . ‘ : i ’ el . ) + ’ ; i] ’ 
Know lng whethel the sald | umMmcaeh CNPecrveda 1 OF thi property 
, , ’ 
under the terms of uid ; illeg ed contract, and a ning the same not 
hindine nu hh] | it #/] 
Lnaiheg Upoll bithl OF ns UlHICSS he ch sec | 30 rard lb, fey made 
H ) , ’ , 
obthner arrangements whereby the Sald Carrine was enavied to 
So ll } se? 4 : *+) in 9 } , ; ' ’ ** : ] I rf 
epae Live prop it \ LO S162.000., Wirienh) Wills mi | ' ; y ‘OVC rive (ié i ™* 
, , : : _ .¥ 
‘+¥ " : . ’ rt. y, 4 ’ y va 4 , if 
due these res pr ondet nis: but vetore the Salad ' ( mt DIdG ab all 
, ° i ‘ 
upon the prope rtiyv he eaused his counsel LO rin the said Camden 
P| s ‘ 


that aif he would bid the property in under the terms of the all 


contrac t he. the said Carrington. ' Lid Lt atali, Dut ll 
174 ne did not propose to so bid it, he, the said Carrington, would 
bid for his own protection and that of 1 her respondents ° 
i (' Na Pa * 
ana Respondent arrington s counsel recel vy‘ repiy Irom) Sala 
‘ ’ _ = ; : ' ’ i 
Camden that should not bid under the contract. and that thev 


could make such arrangements as thi y thought best for tl 
protection. There upon the said Carrington, at the first sale of said 
property, made on the — day of ——, 1884, bid the sa uid property to 


S162.000: where ‘upon C . cA. Sh: attuck bid S16: noth apie iinaen knocked 
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down to him at that price. These respondents, for further answer, 
say that the said Camden was present at said first sale and declined 
to bid under said alleged contract, and that he has declared to the 
respondent Carrington since the last sale of said property that he 
did not bid at all for said property. 

Respondents, for further answer to said petition, call the attention 
of the court to the first covenant or stipulation in the said alleged 
contract, which is in these words: “ First, that when said property 
is offered for sale under said decree that the said J. N. Camden shall 
purchase the same for the mutual benefit of the parties hereto, if it 
sell for a sum not exceeding the aggregate amount of said claims 
adjudicated against it, including interest and costs and the expense 
of sale.” They allege and charge that, even if the said alleged con- 

tract had been consummated so as to make it mutually bind- 
175 = ing upon the parties, still, as they are informed and believe, 
the failure and refusal of the said Camden to ke ep and per- 
form the stipulation and covenant in said contract contained on his 
part absolved these responde nts and all other parties to said alleged 
contract from any supposed obligation upon them existing thereby. 

These responde hts state, as will be seen by said alleged contract, 
that the only object‘and incentive which they had for entering the 
proposed arrangement was to secure a sale of said property which 
would be sufficient to pay their debts; the V had no other interest or 
incentive for signing said paper-writing, as will appear upon the 
face thereof. When they found that it would probably be impossi- 
ble for the said Loomis tO comply with the said allege d contract on 
his part, and that the said Camden declined to assure them that he 
would bid the property off under the terms of that paper, thi Vy were 
compelled for their own protection to enter into other arrangements 
by which they could secure said property to be bid up to a price 
which would pay their debts, and in doing this the respondents 
Worth and Valentine have made other arrangements with their 
debts and assigned them to other parties,and could not now comply 
with the terms of said paper-writing if it were adjudicated to be 
valid and binding upon them, and they submit to the court that it 
would be highly inequitable and unjust for the said Camden, after 
declining to purchase said property under the terms of said paper- 

writing, to now claim the right to do so after these respondents 
176 ~~ have arranged to have the property bid high enough to cover 

their debts and that of all others, except a portion of that 
going to the said Loomis, who was and still is, as they are informed 
and believe, unable to comply with the stipulations in said paper- 
writing contained on his part to be kept and performed. 

Responde nts, for further answer, say that they are Informed that 
the said sale to the said Camden cannot and ought not to be con- 
firmed upon the basis of said contract because the terms of said de- 
cree require the purchase-money to be paid In cash,and that this must 
be done unless the court shall modify the decree so as to permit it 
to be paid otherwise, and they are advised and believe and so an- 
swer that the court has no power or jurisdiction to do this unless it 
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should be by the consent of all persons upon the record and all per- 
sons Interested in the distribution of the proceeds of said sale. 

‘or further answer to suid petition and objection to the prayer 
thereof, these respondents say that they are informed and believe 
that when the question of the confirmation of the first sale of 
said property was before the court the court declined: to confirm 
the sale solely upon the ground of the upset bid that was then 
offered, which was offered to be paid in cash, and that the offer was 
made by the friends and associates of the said Camden who desired 
to secure said property. 

These respondents, for further answer to said petition, Say 
l77 that they are informed and believe that at the time of the 

ening by the said Loomis of said alleged contract he was 
not the owner of the whole of the claim deereed to him In said 
decree, even if he was any part thereof, but that prior to that time 
he had assigned to one Richard A. Storrs the sum of five thousand 
three hundred and forty (5,540) dollars of said claim, and that the 
said Loomis could not at the time, nor can he now, comply with the 
terms of said alleged contract on his part; and they are further in- 
formed an d believe, and.so state to the court, that the whole of the 
claim of the said Loomis Is in controversy in this honorable court, 
and that it cannot be used in the manner specified in said alleged 
contract for the PUPPOSse of paying any part of the purchase-money 
of said property, 

Responde nuts further show to the court that since the passing of 
said decree and signing of said paper-writing by them other cred- 
Ito is, © F liming vr de bts : avi unst said Prope roy }) rior to some of the el: Limes 
adjudicated by said decree, have filed petitions in this cause, assert- 
Ing and setting up said claims, and that for that reason also the 
purchase-money of said property should be required to be paid into 
court. 

These respondents have no knowledge, except what is contained 
in said petition, of the service of the alleged notice by said Loomis 


t 
‘ 


upon the said Camden. 

These re es lents deny the allegation of said petition that at the 
sale of s iL property aly ud on the first day of October, 1884, that the 
sald Cams ‘ds nb, as the agent and trustee of the several parties to said 

alleged contract, bid the property off. They answer it is true 
178 that he bid .~ suin mentioned, and that it was knocked 
down to him, but he did not profess at the time to bid as 
ese respondents or anybody else, nor did he by any 
means, direct or indirect, Intimate to these respondents, or any one 
for them, that his bid was as agent or trustee of said parties, and they 
had no reason to believe that said Camden was bidding otherwise 
than for himself, and they are informed and believe that he must 
be so considered and treated by the court. These respondents deny 
that the said Camden stands in a fiduciary relation towards them, 
ind object to his being considered as having purchased said prop- 
erty in their behalf under the terms of said paper-writing or other- 
Wise, 
Respondents do not know whether the amounts of the company’s 
BD ] anf 3 <>} 
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debts stated in said petition and the value of the property in the 
hands of the receiver is accurately stated or not, and they neither 
admit -or deny ore same. 

And, having fully answered said petition, 
thereof may Fen ieal and that the said Camden m Ly be r quire 7 
to pay cash for said property, and if he fails to do so within such 
time as the court may direct, that the said property may be resold 
at his cost and risk. 


179 Cc. C. COLE, 
Counse / for PR, Spoid ils. 


STATE OF NEW YORK, | i um 
County of Ne iD) York, } ae 


James H. Carrington, A. C. Worth, and B. B. Valentine, being 
duly sworn, say upon oath that they al | , 
in the foregoing answer; that they have rea 
the contents thereof, and that the matters t 
their own knowledge are true, and those therein stated upon infor- 
mation they believe LO be Lruc 


a wo 
—+ 
j 


rein set forth upon 


JAS. H. CARRINGTON. 
A. C. WORTHT 
b. B. VALENTINE 


; or ae : 
Subscribed and sworn to before me this 2lst dav of October. 
1SS4. 


STATE OF New YorK. ) 


To wit : 
ry . y ° a fe gf . 
County O] Ne u ) ork, } 


James H. Carrington, being duly sworn, says upon oath that he 
is one of the respondents mentioned in the foregoing petition, and 
that he is one of the parties to the sult Iinentioned in the caption to 
the foregoing answer; that, after the signing of the said paper-writ- 
Ing mentioned in the petition of said Camden as a contract, he was 
informed of the filing of petitions attacking the claim of said Loomis, 
and thereupon requested his counsel to inquire of the said Camden 

whether he would complet said alleged cohtract and bid the 
LSO property under it, and recelved information from his said 

counsel that the said Camden declined to state positively. but 
intimated that he thought the coutract could be consummat. d and 
the property purchased under it notwithstanding the assalling of 
Loomis claim. This was some weeks prior to the first sale of the 
property 

This responde nt, notdesiring torely upon the proposed arrangement 
tomake the prope roy brit hg his de bt. ente ‘red int o other arrangements 
cunditionally to bid the property to cover bis own debt and that of 
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the bank, for which he was and is responsible as surety for the oil 
COMPANY, and went to Parke rsburgh il day or so before the first sale 
~ mig ht dictate. Al- 
though he made several endeavors to ascertain from the said Cam- 
den what lis expectation and d ae gona was In relation to pur- 
chasing the property inder the alle ced contract he was unable to get 


of the property to do either, as circumstane 


cll \ satisfactory PCS Padi se from him until after the commissioners 
had commenced crying the property ; whereupon he sent said Cam- 
di 1) word by his counsel thi it, if he would prt irehs ise the property 
unde Seid r posed urrangemenlt this athant woul not bid at all, 
otherwise he would bid to protect himself, and received word from 
thie sald Camden, through his counsel, that he, the said Camden, de- 
clined to purchase Or bid for the property under sald proposed 
arranger iit, al na t it il he, said athant. could take such course as he 
th tos & *" st to protect his own interest; thereupon affiant 
1S] bid the property to $162,000, that being his last bid, and C 
LT S| ‘ttuek bid SLOS.000. and it was knocked down to him. 
Athant further Says that In a conversation between him and the 
Camden since the last sale of the property, Ol} the Ist day of 
October, 1SS4. the said Camden stated to this afhant that he stood 
by during the whole time of the crying of the first sale of the prop- 
erty and mnnade no bid therefor whatever. 


JAS. H. CARRINGTON. 


Subseribed and sworn to before me this 21st day of October, 1884. 
M. B. GINTEL, 
Notary Public, New York County. 


lL, Patrick Keenan, clerk of the city : ind county of New York, and 
also clerk of the supreme court for the said city and couuty, the 
record, do hereby certify that M. B. Field, 


’ 
, , . , , ° ° , * 
beiore Wiiom the annexed de omer was taken, was, at the time of 


neg ? es -N , mF , ' , 

taikINe Lie same, a HNolAry public o i New York, dwelling in said city 
} } } ‘8 . 

and Counry, auly lp}? olnted an sworn and AauLrnorizZ d LO administ r 
? ’ ] | 

ouths to be used in any court in said State and for general purposes, 


» 4] — ; ' me | 
and that his sionature thereto 1s renuine, ils Verity believe. 


} } . , eames a ¢ athwa 
n test: mony whbereol have nereunto set my hand and aflixed 
the seal of thi said court and CO unt) ‘the Yist day of October. LSS4. 


| SEAL. | PATRICK KEENAN, Clerk. 


182 And on the same day, to wit, November 3d, 1884, the fol- 
lowing answer was filed, to wit 
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The Answer of the Toledo National Bank to a Petition Filed in said 
Cause by J. N. Camden. 


——) 


In the Circuit Court of the United States for the District of West 


Virginia. In Equity. 


F. L. B. Maynew & CoMPANY 
Us. 


THe West VIRGINIA Orn AND O1n LAND Company et al. 


To the honorable judges of said court: 

This respondent, for answer to said petition, says it does not know 
whether it is true or not, as alleged il Si 1c] petition, that the COl- 
tract, a copy of which is exhibited with said petition, was signed by 
the parties whose names are thereto attached, and it can neither 
admit -or deny the same. 

Respondent was informed that the creditors of said oil company 
mentioned in the decree made in said cause on the 17th day of No- 
vember, 1883, had under consideration the making of some such 
arrangement as Is contained in said contract, and respondent was 
asked to join therein; and on the Ist day of May, 1854, the day on 
which said property was first sold, Mr. Young, the president of re- 
spondent, went to Parkersburgh, West Virginia, to attend said sale, 
having authority to represent respondent and to execute such con- 

tract for it, if he thought best so to do: but respond ht never 
1S5 did by its own act. or by the act of any person or persons 

authorized thereto, execute or in any way assent to said con- 
tract or the terms thereof. 

Respondent was informed, through its said president, that by reason 
of some sult or proceeding brought by stockholders and certain ere di- 
tors ofsaid COmpany, not named insaid decree, which wasthen pending 
in this honorable court, Involving the right of said Heman Loomis 
to the money decreed in his favor by said decree, a doubt existed 
whether said contract, if signed bv all the parties, could be used for 
the purpose for which it was intended; and before respondent had 
determined as to the propriety of said contract it was informed that 
the said Camden declined to act under it, and the sale took place 
on said Ist day of May, 1884, independent of and without regard 
to said contract. Said property Was purchased at said sale by 
Charles H. Shattuck for the sum of $163,000, a sum suflicient to 
pay respondent's claim against said company and all the claims 
prior thereto, and respondent has had no further knowledge or in- 
formation 1n relation to said proposed contract until the said Cain- 
den filed his said petition in this eause. 

Respondent, upon information and belief, denies the allegation of 
said petition that said James H. Carrington represented to said peti- 
tioner, or any other person, that he was authorized to represent re- 
spondent or to act for it in said suit, or in making or consenting to 
said contract. 7 | 

Respondent says that said Carrington did not have any such 
right or authority, nor did any other person, except the president 
of respondent, as hereinbefore stated. 
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184 Respondent denies that said petitioner is agent or trustee 

for it in the purchase of said property, or that he has any 
right or authority to represent respondent or to use thesum decreed 
to respondent in said suit in purchasing said property. 

Respondent does not know whether the debts of said oil company 
stated in said petition and the value of the property in the hands 
of the receiver is accurately stated or not, and it neither admits -or 
denies the same. 

Having fully answered said petition, respondent asks that the 
prayer thereot may be denied, and unless the said Camden pays 
cash for said property, as re quired by the terms of said decree, that 
said property may be resold at his own risk and cost. 

TOLEDO NATIONAL BANK, 
By SAM’L M. YOUNG, President. 
GC. ©. COLE, | 
Atty for Re spond nt. 


STATE OF QOHTO., 


Sam'l M. Young, bei duly sworn, says he is the president of 
the Toledo National Bank of Toledo, Olio, the above-answering de- 


fendant, and that the matters and things which are set forth in the 
ioregoing answer ol sald deféndant as from information and belief 
of others lhe believes them to be true, and that all the several other 
matters and things therein set forth are true in substance and In 


fact. 


SAM'L M. YOUNG, 
Sworn to before me and subscribed in my presence this 25th day 
of October, A. D. 1SS4. 
ALMAN HALL, 


*, » .* + , P . . . . . . } . 
/ nailed Nhat ’ f dive at (ourt (om vs LN wririiern District OT; (Jhi10. 


ISH The Answer of Richard A. Nlorrs ln bhi, Petit On of J N Cama ”. 
hiled in said ( vu ‘ 


In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 


i. L. B. Mayuew anp Company 


‘tue West VirnGiInrA Orn AND Ott LAND Company and Others. 


‘This I spond nt, for answer to said petition and objection to the 
prayer thereof, says that on the 25d day of November, 15883, the said 
tieman Loomis, mentioned in said cause, and to whom a large sum 
of money Was decreed by the decree passed therein on the L7th day 
of November, 1883, for a valuable consideration by respondent paid 
LO the said Loomls, he, the said Loomis. assigned LO this responce nt 
the sum of five thousand three hundred and forty (5,340) dollars of 
sald claim, decreed to the said Loomis as aforesaid, and this re- 


ee Soe 
eee 
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sponde nt has held and still holds the assignment thereof, and is the 
owner of said Sul) }) rovided ior 1 said decree Lo be paid for out of 
the first moneys that may be realized by the said Loomis out of the 
sale, and of this assignment the said Camden, as he is informed 

and believes, had notice at and about the time thereof. 
Soon after this assignment Irom said Loomis to this respondent 
he Was informed that the said [Loomis Was about to enter Into 


LS6 a contract with sald Ca mid 1) and other creditors under that 

decree, providing for a purchase by Camden of the said prop- 
erty, a the sale thereof, for the benefit of the creditors, unless at the 
sale pp Propel Ly should St 1] for more than sufficient LO pay all the 


debts, and this respondent was requested to sign and enter into an 
arran ryement of thal cha acter, which he declined Lo do, but pre- 
parea and forward led to his counsel, at Parke ee iil} assignment 
of his interest in said decree to the said Camden, to be held by said 
counsel in escrow unitll su ‘hh time is the “vs Lngvement should be 
completed and the said Camden should purchase the property and 

need the assigninent for the purpose of paying the purchase-money, 
when his counsel was authorized to deliver it under such terms and 
CO} ditio1 is as he thought prop rand hnect ssary for the full prote ction 
Of respon dent 

Afterwards ri sponde nt was informed and believes that the parties 
provided for in said decree failed to consummate the arrangement 


to have the property purchased for their benefit for various reasons, 
and at the first sale thereof the said Camden declined to purchase 


the property or bid forit upon the basis of of such proposed arrange- 

ent. and that he and the said ] is whollv aband d the s: 
Lri¢ Li. aiid eeree it cL ile Lilt ald JHOTLIS \\ i) \ al elie One | i( Siillli¢ ° 

And respondent is advised and believes that, under the circum- 
stances, the said contract or proposed arrangement is in no way 
orm. Upor him. and he « rb ects thereto and objects LO the syle 
‘wae 


} 


eine confirmed to the said Camden upon the basis of said proposed 


arrangement, as rth in said petition, unless the said Camden 
shall }) V in aie the Irchase-money for said property in acecord- 
ince W th s bid and the terms of sald decree. 

RICHARD A. STORRS 
1S7 STATE OF New YorK. 


County of Ni vf York, § lo wit: 

Richard A. Storrs, be ing duly sworn, Savs upon oath that he is 

he r spond nt mentions dj in the foregoing answer; that he has read 

he same and owes the contents thereof, and that the matters 

herein set forth so far as stated upon his own knowledge are true, 
ana thos therein stat ted 1 upon information he believe s to he true. 


RICHARD A. STORRS 


Sworn to before me this day, 20th Oct., ’84. 
[ SEAL. | JAMES BRICE, 
Notary Public. 
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STATE oF New YorK. 
ee . o . 4 a 
f ily and f ounty oO} Ni ii ) ork, } 


also clerk of the supreme court for the said city and eounty. the 


same being a court of record, do hereby oe rtily Live Jame $ Bric , bi 


[ Patrick Keenan, clerk of the city and coUunLY of Ni W York, and 


fore whom the annexed deposition Was tuKkeh. Was al the Lime of 
taking thi same a notary public of New York, dw ling It} SQIG CILY 
and county, duly appointed and sworn and authorized to adminis- 


ter oaths to be used In any court in said State, and for general pur- 
poses, and that his signature thereto is genuine, as | verily 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court and county the 20th d ly Ol October, 1554. 


[SEAL. ] ' PATRICK KEENAN, Clerk. 


ISS On the 3d day of November, 1854, the following order was 
made and entered of record, to wit: 
’. L. B. Mayuew & Co. 
is, l) "> 7 
_— . ’ , ) avrUulrcy. 
lHe West ViraintaA Orn & Orn Lanp Company « | 
Others. 
This day came William P.Thompson and Oliver H. Payne and 


move c the court to release their Surety, W N Cnanes llor. Irom the 
obligation of their bond in the penalty of two hundred and fifty 


thousand dollars, dated the 21st dav of June, 1884, conditioned to 
bid at a future sale of the property directed b lecree 1n this eause 
to be sold — the sum of one hundred and s nree thousand 
dollars, and filed in this court in this cause on the 23d dav of Jun 


‘ 
? ’ 
; ' +» , 


pursuant to a decree rendered thr iT) | 
June, 1884; and also moved the court to make an order directi 
that the sum of ten thousand dollars deposited vy then 


| 7 . »)*? - ’ -_ . 4 | } , ; 
Lils cause on the 25d day ol June. ISS4. p I's tO the last abdove- 
. ; 
1 . ’ } 
named decree, together with the aceruec rest thereon, wv re- 


sae 


funded to them: and it appearing to the court from the report of 
commissioners J. B. Jackson and W. L. Col in th juse 
the bth) lary of October. ISS4. that ant said ‘| nmonmpsOn al Payne 


il 

ij ny Hil res “ct , ly ‘itl t| » ¢* ?) lity » 7 i | ' } 1 +h, 7 
Cita SEE chili if pres S COMP TY Witt Lil COLMILL! , . Mn Salit] VOTICG. alld tila l 

‘ .s t | - > } . } ; +] } , 4 “i . 
sald sale a higher bid than they undertook to make was made D 
' ' _ } 
J. N. Camden, which has been reported and pted by the said 
Comm Issioners, 1b Is thereupon ordered that the said bond be ean 
celled and the parties thereto released them ana it Is tur- 

| ' | . * : ll . , ¢ > | " " | i] " 
ide Lie] ordered that the Salad SUT O| i poOusnAnad adoilars so 


deposited by them, together with | whic 
accrued thereon, be refunded to the said ‘J son and | yhie OUul 
of the registry of this court. It is further ordered that L. B. Del 


iic@Ker Is entitled to recelve a COMMISSION OFT oO} r cent. on 

‘? yr , : , : ¥ ] } + i ' ; ; 
mmMoOunL SO rTecel Vet and refunded, to DUC tAXCU IT UOlil OF COSLS 
ana the reeelver is ordered to pay the same out OF an rmunads hn his 


hands. 
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And on the same day, viz., November 5d, 1884, the following order 
was made and entered of record, to wit: 
Fe. L. B. Mayruwew & Co. 
is. 
THe West VirGiIntA Ort & Orn LAND Company and 
(others. 


In Equity. 


It is ordered that the hearing of the motion on the petition of J. 
N. Camden for the confirmation of the sale of the property made in 
this cause on the first day of October, 1554, be, and the same is 
hereby, adjourned until the 2nd day of December, 1584. 


On the 8d day of December, 1884, the following order was made 


aud entered of record, to wit: 


I. L. B. Mayuaew & Co. | 
ee ‘In Eauit 
i : : | | n Equity. 
THe West Viroinia Ort, & Orn LAND Company « | bate 
Others. 
L190 This day cams James H. Carrington, A.C. Worth, William - 


H. Beach, the Toledo National Bank, Benjamin B. Valen- 
tine, and Robert >. Blair, by W. Lu. Cole. their attorney, ana moved 
the court to set aside and Vacate the order made in this Cause, made 
on the 3d day of November, 1554, returning to Oliver H. Payne and 
William P. Thompson the ten thousand dollars heretofore deposited 
by them in the registry of this court, and cancelling their bond in 
the penalty of $250,000.00, with W.N. Chancellor as surety, accord- 
ing to the prayer of their petition filed in this cause, and it appear- 
ing that notice of this motion and of the filing of said petition has 
been elven to the said Oliver H. Payne and William P. Thompson 
and W. N. Chancellor, it is ordered that this motion be placed Ol) 
the docket and the consideration thereof is continued until a future 
day of this court. 


On the 21st day of November the following is petition LO set aside 
order of Novy. 3, ’84,.” was filed in the eclerk’s oftiece. to wit: 


In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 


. L. B. Mayvuew & Co. 
is, 


THe West VirGinta Orn & Orr LAND Company & Others. 


To the honorable judges of said court: 
Your petitioners, James H. Carrington, William H. Beach, A. C. 
Worth, Benjamin b. Valentine, the Toledo National Bank, and 
Robert 8. Blair, respectfully represent that they have recently 
191 learned that on the 3d day of November, 1884, upon the 
petition of William P. Thompson and Oliver H. Payne an 
order was made and entered in said cause whereby, after reciting 
certain supposed facts which your petitioners believe are not truly 
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stated therein, it Was ordered that the bond of the said William ¥ 
Thompson and Oliver H. Payne, with W. N. Chaneellor as surety, 
In the pe nalty of $250,000.00, dated the 2\1st day of June, 1884, and 
filed in this cause on the 23d day of June, 1884, be cancelled and 
the parti s thereto released therefrom, and that the sum of ten thou- 
sand dollars deposited by said Thompson and Payne tn the registry 
of this court pursuant to a decree entered in said cause on the 19th 
day of June, ISS4. be refunded to them, which order remains of 
record nn said court, and il COpy thereof is hereto attached us part 
hereof. 
Your petitioners are informed and ieve and so represent that 
still re mi tins on file in this court, and that the said ten 
thousand dollars have been refunded to said Thompson and Payne 


sald bond 
as directed by ae order. 

Your petitioners further represent that said petition of said Thomp- 
son and Payne was filed in said cause on the same day said order 
was made; that petitioners had no notice of the filing of said peti- 
tion or that such motion was to be or was madi by any pai: ‘> that 
they were not present in person or by counsel when said petition of 
said Thompson and Payne was filed or when said order was pees 
d they had no notice or knowledge of said petition or order until 
Sc \ ral aays aiter the order Wiis made and entered, and after said 
n thousand dollars had been returned to said Thompson & 


ow Your pet titione ‘Ts re present and pe that said Thompson 
and Payne wrongfully and illegally AL ured said order to be 
made: that: ho Oppol ‘tun iV was all forded 4 Ly ( — ol these petitioners, 


' > al ; 
vliose interests would be Injiuriou eee yy the granting of the 
prs . t ¢] fitinmy? 7 7 ato Th tii | Ww ence 
pravel (/i Lilt jy LILION) i Silla il ic til) ‘aati, O StUOW CAaUSt 
walnst the making of said order, and they are advised that the order 
} r ;, all —- ; ot as } . lity 4 
nade as aAaLOTcsald Was Improper Wae the condition of sald — not 
. } 
Maving been performed. 
. . ‘ . 1 *y . 
Your petitioners therefore pray that your honors will set aside 
’ } . ’ } y , 
vacate, and eanecel said order so made and entered on the 3d day of 


November, 1854, and require the said Thompson & Payne to restore 
and pay into the registry of this court the said ten thousand dollars 


which Wils paid LO them under and by Virtue of said order. 
And as in dutv bound vour petitioners will ever pray, Kc. 


JAMES HH. CARRINGTON. 
WILLIAM H. BEACH. 
A.C. WORTH. 
BENJ. B. VALENTINE. 
TOLEDO NATIONAL BANK. 
ROBERT 8S. BLAIR. 

C.C. COLE ann 

W. L. COLE 


(ounse / for /, tition rs. 


1] P—j0 


90) JOHNSON N. CAMDEN VS. F. L. B. MAYHEW & CO. ET AL. 


STATE OF WEsT VIRGINIA, | To wit: 
Ritchie County, } 

Robert 8. Blair, one of the petitioners named in the foregoing 
petition, being duly sworn, Says On oath that he has read the said 
petition and knows the contents thereof, and that the facts and alle- 
gations the rein contained so far as stated Ol} his OW] knowledge are 
true, and so far as stated upon information he believes them to be 
true. 


ROBERT 8S. BLAIR. 


Subscribed and sworn to before me,in my said county of Ritchie, 
this 18th day of November, 1854. 
J. H. LIMUGER, 
Notary Public. Ritchie County, WV’. la. 


193 The following notice Was filed in the clerk's ofhiee, LO wit: 


In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 


I’. L. B. MAYHEW & Co. 
Ue. 
THe West Virarnia Orn & Orn LAND Company & Others. 
To William P. Thompson, Oliver H. Payne, and W. N. Chancellor: 
You will take notice that a petition has been filed in the above 
CAUSE by the undersigned to set aside, Vacate, and annul the order 
made therein On the 3d day of Nove m bi r LSS4, Upoll the petition 
of said Thompson and Payne, directing the return to them of ten 
thousand dollars theretofore deposited by them in the registry of 
sald court and cancelling their bond in penalty of S250,000, with 
W. N. Chancellor as surety, dated June 21st, 1584, and filed in said 
cause June 25d, 1884. The motion to vacate and set aside said 
order as prayed for in said petition will be made on the 2nd day of 
December, 1884. 
JAMES H. CARRINGTON, 
WILLIAM H. BEACH, 
A. C. WORTH, 
BENJ. B. VALENTINE, 
THE TOLEDO NATIONAL BANK, 
ROBERT S. BLAIR. 
By Counsel. 
C. C. COLE anp 7 
W. L. COLE, 


» - 2.8 
Counsel for Pe litioners. 


j 


194 The returns on said notice are in words and figures, to 
wit: | 
Executed November 21, ’84, by handing a@ COpy of the within to 
W. N. Chancellor. 
G. W. ATKINSON, 
U.S. Marshal, 
By J. bk. REMLEY, Dep. 


JOHNSON N. CAMDEN VS. F. L. B. MAYHEW & CO. ET AL. 1 


STATE OF West VIRGINIA, | 
; ‘ SS 
Hlarrison ( ounty, } 


William C. Hood, being duly SWoOrh, Says that he delivered a copy 
of the within notice LO Caleb Doggess, COULS* of record of sald Wil- 
liam P. Thompson and Oliver H. Payne, on the 22nd day of No- 
vember, 1884, by delivering it to him in person. 


W.C. HOOD. 


Subseribed and sworn to before me, in my said county, this 22nd 
day of November, 1SS4. 
Fr. Y. HORNER, 
Notary Public. 


And Ol} the 2 Ist diay of November, LSS4, the following motion 
was filed in the clerk's office, to wit: 


i’, L. B. Mayuew & Co. 
i's | iE . 
_ . , n Mauity. 
foe West VirerxntA Orn & Or1~, LAND CoMPANY « | —s 
Others. J 


Upon a petition filed herein by Heman Loomis. 


And now comes James H: Carrington and Richard A. Storrs and 
move the court to strike out the said petition filed herein by the 
said He man Loomis Ol} the — day of ———, LSS4. because the same 


was improperly filed herein. 


JAMES H. CARRINGTON, 
RICHARD A. STORRS, 
By Counsel. 
C. C. COLE Aanp 
WA. L. COLE, 


{ Csi aise / 


19D And on another day, to wit, January 22nd, LSS5, the fol- 


lowing order was made and entered of record, to wit: 


In the Cireuit Court of the United States for the Dist. of West 
Virginia. In Equity. 
i, L. B. Mayuwew & Co. 


vs 


Tur West Virornira Orn & Or, LAND Company & Others. 


This cause came on to be heard at the present term upon the re- 
port of sale of J. B. Jackson and W. L. Cole, commissioners hereto- 
bore app raat d LO make sale ot the property mentioned in this cause, 
filed on the 4th day of October, LSS4, whereby it appears that Rf N. 
Camden bid the sum of one hundred and seventy-three thousand 
and fifty dollars for said property when it was offered for sale by 
said commissioners at public auction on the Ist day of October, 1554, 
pursuant to the former decree of this court passed in this cause, and 
that said commissioners accepted the bid of the said Camden, but 
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that he has not complied with the terms of said sale by paying to 
said commissioners the amount of said bid or any part thereof. Upon 
consideration of said report and the exceptions filed thereto by sev- 
eral parties LO this sult, and the rule heretofore award d against said 
Camden to show .cause why said property should not be resold at 
his cost and risk and the petition of said ( ‘amden Lreat d and consid- 
ered as his answer tosaid rule, and the answers to said petition filed 
by the exceptors to said report, and the argument of counsel for said 
( ‘uamden and said exceptors, and ee amd 1) stil] failing tocomply 

with the terms of said sale by y paying the amount of his said 
196 bid in eash, it is, this 22nd ; ly of January, 1885, considered 

and ordered by the court thatsaid petition and answer of said 
Camden is not a defiance to said rule. Itis further ordered that the 
exceptions to said report be, and the same are hereby, sustained, and 
the said sale is set aside, and the said commissioners will proceed at 
once to advertise and resel| sald property in accordance with the 
terms and provisions of said former decree passed In this cause on 


4 + oe + 


the 17th day of November, ISSS ior cash, which sale Wlii DE NAde 
at the costs of said Camden ; and if the said property shall be sold 
for a less sum than one hundred seventy-three thousand and _ fifty 
dollars, the said bid of the said Camden, the court reserves for future 
determination in this cause the question whether the said Camden 
will be required LO pay the deficiency. 
HUGH ‘L. BOND 
te Judae. 


LD7 On the 2nd day of April, 1885, the following “report of 
sale” was filed in the clerk’s office, to wit: 


Report of Sale hide i by hi eval Commnaissione rs rs B. Jackson and MW’. 
L. Cole of the Real Estate and Prop rly of the Defendant Company, 
. F | ‘ 
sold LATE ley and by as Of thie Decree MiCLUe dil said ( “1 at. 


In the Circuit Court of the United States for the District of West 
Virginia. In Chancery. 


I’. L. B. Maynew & Co. 
Us, 
Tue West Viroainta Orn & Orn LAND Company & Others. 
To the honor: ib le the judge s of said court 
The undersigned special commissioners, who were appointed by 
the decree made and f ntered in the above “" ntitlh d cause on the L7 r th 
day of November, 1883, to make sale of the real estate and property 
of the West Virginia Oil & Oil Land Company in said deeree men- 
tioned and described, beg leave to submit the following report: 
Your commissioners fixed the time of sale of said real estate and 
property for the 17th day of March, 1885, at 2 o’clock p. m. of said 
day, and they caused notices of said sale to be published onee 1n 
each week for six successive weeks, t to ear time of sale so fixed, in 
each of the following newspapers, to wit: The State Journal and the 
Parkersburg Sentinel, both of which etn are published at Par- 
kersburgh, Wood county, West Virginia; the Ritchie Gazette, which 
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is published at Harrisville, Ritehie « 
roe Commercial, which 1s published at Monroe, in the State of 
19S Michigan, and the New York Daily Tribune, published in 
the city of New York,the publication in the Tribune being for 


° y 
' i 
s : 


: 1] 
four weeks; they also caused notices of the sale by hand-bills posted 
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200 On the 4th day of April, 1885, the following order was 
made and entered of record, to wit: 


’, L. B. MAYHEW & Co. ) 


| 
' ' sb | ~In Equity. 
Tue West ViraintA Orn & O1L, LAND CoMPANY &« | oa, 
Others. | 


‘ial commissioners J. B. Jackson and W. L. Cole having, on 
the 2nd day of April, 1885, filed their report in this cause, from 
which it appears that on the 17th day of March, 1855, pursuant to 
former decrees made in this cause, they sold the real estate and 
property in the bill and proceedings mentioned to Charles H. Shat- 
tuck for the sum of one hundred and nineteen thousand one hun- 
dred dollars cash, and that said sum is deposited in the Citizens’ 
National B: ; 

conn senate & Cole, pay the same into the ‘registry of this 
court, and that the clerk of this court deposit the same in two or 


,* 


more national banks to the credit of this cause, there to remain on 
deposit until the same is paid out under the further order of this 
court, taking from the banks such written evidence of deposit as by 
the court or one of the judges thereof shall be deemed best, and he 
shall promptly mopar’ 40:6 court his action under this order. 
And the court being requested to fix an early day to hear any and 
al] qui stions that may aris Upon the report of the special com mis- 
sioners aforesaid, and any exceptions that may be filed 
201 thereto, and upon the rule neretofore awarded against J. N 
Camden to show « ‘ause why the property should not be sold 
his costs and risk, it 1s ordered that any party in interest who 
desire S to exc prt tosal report shall file his exceptions with the clerk 
of this court on or before the 4th day of May, 1885, and that said 
matters be set down for hearing on the 28th day of May, LSSo ; 
and it appearing LO the court that said special commissioners have 
advanced the cost of advertising the sale, amounting to $146.90, it 
is further ordered that C. H. Shattuck the receiver in this cause, do 
pay out of any funds in his hands to the said special commissioners 
the amount so paid out by them. 
And on the 13th day of April, LSS5, the following order was made 
and entered of record, to wit 
Ir. L. B. Mayvnew & Ce 
i's. ‘ ’ 
THe West Vireinta Orn & Orn LANp Company & rin Equity. 
Others. 


“~ 


This day J. B. Jackson and W. L. Cole. special commissioners, 
appointed DV a decree made and entered in this cause at a former 
term of this court, paid over to the clerk of the court certificates of 
deposit in the Citizens’ National Bank of Parkersburgh, amounting 
to one hundred and nineteen thousand and one hundred dollars, 
properly endorsed to him for payment, which payment is made in 


pursuance of the decree made and entered in this cause on the 11th 


oe 
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day of April, 1885 ; and it is ordered that the said clerk do colleet 
said certificates of deposit and redeposit the same to the credit of 
this cause as required by said decree last mentioned. 


202 On the l7th day of April, ISS5, the following exceptions 
were filed in the clerk’s office. to wit: 

In the Cireuit Court of the United States for the District of West 
Virginia. In Equity 


Fr. L. B. Maynew & Co 


iS 


THe West ViraGinxtaA Orn & Orn LAND Company «& Others. 


The exceptions of the Toledo National Bank, Benjamin B. Valen- 
tine, and Robert 8. Blair, filed in said cause, to the report of the 
com missioners of sale, filed in said cause on the second day of April, 
ISS5. 


To the judges of said court, in equity sitti 

And now come the aforesaid exceptors and exe pt to the report of 
sale fil d by the commissioners of sale Wn Lbs cause on the 2nd day 
of April, 1885, whereby they report the sale of said property to 
Charles H. Shattuck on the-17th day of March, 1SS5, at the sum of 
$119,100, and for grounds of exceyition to said report they show 
follows. to wit: 

lirst. That the said sum of 3119,100 isa o ossly Inadequate pric 
for said prope rty. 

Second. ‘That, at il former sale of said a5 made by said 
commissioners on the Ist day of October, ISss4, one Johnson N. 
Camden bid therefor the sum and price of $173,050, and they are 


advised and claim that said sale should be confirmed to him, and 
he required to take such property and pay f a the said price so 
bid for him. 
These exceptors therefore pray that | urt will, by proper 
205 proceedings in this Cause, accept Lil sald bid of the said 
Camden for said property and require lim to pay therefor 
within such reasonable time as the court nay | na Uporl 
his failure to do so that the court will the the said sale to 


j . 3 } 1] } - 4 | . ute ~ 
tne said Shattuck, unless some one shall Olle More th eror and 
pars the amount of their bid into cou 


, 
the sale of said property to said Shattuck. or to anv one else. fora 


Ff ‘ ; ; ,¥ : ’ : 7 ' y* 7 ) ' } ’ 
H ' i 
& 


cLiitid i} ri ' .' onhirmation ol 
’ 


— 


price less than the said sum of $175,050, that the court will in this 
cause enter a decree over against the said Camden for the amount 
of his said bid, to wit, the sum of $173,050, less the sum for which 
the property may finally be sold; and, as in duty bound, will ever 
pray, ete 


And on the 17th day of April, 1885, the following petition was 
filed in the clerk’s ofhice, to wit: 
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The Petition of The Toledo National Bank, Benjamin B. Valentine, 
and bobert 8. Blair. filed in said Cause. 


In the Circuit Court of the United States for the District of West 
Virginia. In, Equity. 
Fr. L. B. MAynew & Co. 
Us. 
THE West Virarnta Orn & Oi LAND Company & Others. 
To the honorable the judges of said court, in equity sitting: 
204 Your petitioners, humbly complaining, respectfully repre- 


sent that thev are creditors of the said defendant COnIpany, 


to whom large sums of money were decreed by the decree entered 
in this cause on the l7th day of November, ISSS, and for the pay- 
ment of which, amongst others, the sale of the property of said de- 
fendant company was directed by said decree. 

That from the report of the sale of said property made by the 
commissioners named in the decree of November 17th, 1883, which 
was fiied in this cause on the 2nd day of April, 1855, it appears 
that they sold said property, at public auction, on the 17th day of 
March, 1885, to Charles H. Shattuck for the sum of $119,000.00, 
that being the highest bid received by them for said property, and 
that the said Shattuck has paid t hem said sum in e: ist, 

Petitioners further 1 represent that if the sale should be confirmed 
to said Shattuck at this price the proceeds of sale will not be sufli- 
cient to pay them or either of them the sums so decreed to them 
as aforesaid or any part thereof. 

Your petitioners further show that this is thi third time the - uid 
property has been sold by the said commissioners under and by 
virtue of said decree: that at the first sule, which was held on the 
Ist day of May, 1884, the said Charles H. Shattuck, acting for him- 
te Robert Garrett, of Balt imore, and others, became the purchaser 

the sum of $163,000.00, and paid said sum to said commissioners 
in poet or its equivalent, but before said sale was confirmed to 
the said Shattuck William P. Thompson and Oliver H. Payne, 
citizens and residents of Cleveland, in the State of Ohio, pro- 
posed and oft red, in Open court, to bid and pay S175,000 for 
said property if the court would direct a resale thereof, an rs 

the court did thereupon order a_ resale of said prope 

205 upon condition the said Payne and Thompson should wit] in 


ten days give bond, with good security, in the penalty of 


$250,000, payable LO Lyman B. Dellicker, clerk of this court, econ- 
ditioned that at any future sale of said property they would bid the 
sum of $173,000 for said property and comply with the terms of sale 
if they should become the purchasers at that price, and upon the 
further condition that they should within ten days deposit in the 
registry of this court the sum of ten thousand dollars in cash a 
ditional security for their compliance with the offer so made 


them, which said order was made and entered on the oUth day x 


June, 1884. The conditions aforesaid having been complied with 
by the said Thompson and Payne, or some one for them, the suid 


_ 
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property was again offered for sale by said commissioners on the Ist 
day of October, 1884, at which sale the said Payne and Thompson, 
by Johnson N. Camden, bid for said property the sum of $173,000, 
and the said Johnson N. Camden thereupon bid S50 more, to wit. 
the sum of $175,050,and the property was knocked down to the said 
Camden at said price, it being the highest bid offered for said prop- 
erty; but the said Camden failed and refused to comply with the 
terms of said sale, and did not pay the sum so bid by him for said 
property, or any part thereof, and upon a rule being awarded against 
the said Camden to show cause why he should not be compelled to 
comply with the terms of said sale, and whv a resale of the property 
should not be ordered at his risk and cost, the court, upon consideration 
of said rule and the answer of said Camden thereto, ordered a 
206 resale of said property at the cost of said Camden, reserving 
thi question of the lability of said Camden for any deficiency 
in case at such resale the property should sell for less than the sum 
so bid for him as aforesaid ; which said last-named order was made 
and entered in this cause on the 22nd day of January, 1885, during 
the present term of this court, and the same is particularly referred 
and asked to be read and considered as part hereof. 
Pursuant to the last-named order said property was sold on the 
th day of March, 1885; and purchased by said Shattuck for 


Your petitioners are advised and believe, and they so charge, 
[ said property at the lust-mentioned sale sold at a great 
sacrifice and much below its fair cash value, and they allege and 
charge that this result has been accomplished by collusion and com- 
bination of Johnson N. Camden, Oliver H. Payne, William P. Thomp- 
son, and William N. Chaneellor, Loge ther with other persons to your 
petitioners unknown. 

2. Your petitioners allege and charge that the said Camden, 
Payne, and Thompson have been and are acting together and in 
the same interest in all matters pertaining to the sale of said prop- 
erty; that they were and are agents and officers of the Standard Oil 
Company, a corporation engaged in all parts of the United States in 
the purchase, manufacture, and sale of petroleum oil; that the said 
Camden is president of the Camden Consolidated Oil Company, a 
corporation having its principal office at Parkersburgh, in the State 
of West Virginia, and that the last-named corporation is controlled 

and managed in the interest of the Standard Oil Company. 
207 o>. Lour petitioners allege that at the first sale of said prop- 

erty the said Camden was present, but did not bid for said 
property, and it was purchased by Charles H. Shattuck for $163,000, 
und when it became known to said Camden a few days after said 
sale that Robert Garrett. the chief executive officer of the Baltimore 
and Ohio Railroad Company, bad a controlling interest in said pvr- 
chase, he and the said Payne and Thompson determined and under- 
took to defeat the confirmation of the sale to said Shattuck, for the 
reason, among other things, that the said railroad company was then 
paving and had for many vears been paying to said Camden Con- 
solidated Oil Company many thousand dollars annually for the 

lo—boV 
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lubricating and other oils used by it in operating its road, and, if 
said railroad company or the said Garrett should become the owner 


of said property ora oaeiiian inte rs therein, the said Camden 
Consolidated Oil Company would thereby lose one of its most vi alu- 
ab le customers and los sea prol if of many thousand doll: ars per year, 
which it had theretofore derived from said railroad company by 
supplying it with oils as aforesaid, and to this end the said Camden 
retained and emp Nloyed Charles Marshall, Esq., of Baltimore, the reg- 
ular COUnDSe | of the ¢ famden © onsolida Li d Oi} ( ompany, to appear in) 
this honorable court and resist the confirmation of said sale; and 
the said Oliver H. Payne and William P. Thompson, at the request 
and by the procurement of said Camden, and in the interest of said 


Camden Consolidated Oil Company, offered the upset bid of 


$173,000 for sald property and Pave their bond with said 
20S chancellor as security, as hereinbefore alle ced ; but the de- 

posit of S10.000, required by the court as a condition for 
setting aside the sale to said Shattuck was not made by said Payne 
and a or either of them, but the same was paid into the 
re gist of the court by the Camden Consolidate d ()j] Company, aS 
ap sis by the order of the court made on the 25d day of June, 
1884, and the costs of said sale and the interest upon the money 
which had been deposited by the purchaser, which the court required 
to be paid by Heman Loomis, who filed exceptions to said sale, were 
paid by the said Camden Consolidated (i) Company, and ho part 
thereof was paid by the said Loomis. 

Your petitioners further allege and charg that at the second 
sale of said property, held on the Ist day of October, 1554, the said 
Camden bid for said property in the name of the said Payne and 
Thompson the suin of $173,000, and immediately thereafter he bid 
therefor in his own name $50 more, to wit, $173,050, and afterwards 
declined to comply with the terms of sale, but filed his petition in 
this CuUSC, asking that the sale be confirmed to him as trustee for 
the creditors mentioned in sald decree of November L7th, LSS5, by 
virtue of a contract which had been signed by said Camden and 
Some of the creditors mentioned IT) said decree, which eontract said 
Camden had prior to said first sale declined to act under and which 
had consequently been abandoned by the parties thereto, aus said 


Camden well knew. The petition of said Camden and answers of 


your petitioners thereto are referred to and prayed to be read and 
considered as part hereof. 
209 5. Your petitioners further represent and charge that after 
said Camden had become the purchaser of said property and 
refused to comply with the terms of the sale thereof as aforesaid he 
employed counsel for said Payne & Thompson, who, in their names, 
but at the instance and by the procurement of said Camden, filed in 
this cause a motion for cancellation of the said bond so executed by 
the said Payne, Thompson, and Chancellor as aforesaid, and that 
the said $10,000 so deposited as aforesaid be returned to said Payne 
and Thompson, which said motion was filed on the 5d day of No- 


vember, 1854, and on the same day, without notice to your petitioner 


or to any party in interest, so far as they know, an order was made 


4° 


<” 


a 
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as prayed for, purporting to cancel said bond and ordering said 
$10,000 to be paid to the said Payne and Thompson; whereupon the 
sald SLO.VOO was at once paid to the said Camden Consolidated O1] 
Company, and its receipt therefor was given to Lyman B. Dellicker, 
clerk of this court, and the same remains in his possession as part 
f the record of this cause, and it 1s referred to as part hereof. 

7. Your petitioners further show that upon the motion of them- 
selves and other creditors of said defendant company, a rule was 
awarded ag iinst said Camden In) this cuuse fr quiring him to show 
cause, if any he could, why he should not be compelled to comply 


with the terms of said sale, and why said property should not be re- 
sold at his risk and cost; and upon the hearing of said rule. on the 


22nd day of January, 1885, during the present term of this court, 


urt ordered a resale of said property at the cost of said 
210 Camden, but reserved the qui stion of said Camden’s liability 
iis said bid for the future determination of the court in 

this 
You petitioners allege and charge that at the time said prop- 
rt : hased by the said Camden at the sale thereof, the Ist 


zz 


day of October, 1884, for $175,050, it was well worth that sum of 
money. and at no time since has it been worth less than that sum 
’ 
‘7 


Liat s ce that tin Lnere thas been 11ttie or no ¢ lange ir the condi- 
Ul] ya : 1 propery, but the same is now worth. as vour 
; * 
, : }* 4] e = «> - 
CTs LIOrmiweda nad perieve, more tnan S175.050. 


. ’ ’ ’ ‘ 
You! petitioners aver and charge that Lilt said Camden procured 


the return of said deposit of S1O.000 and the order purporting to 

" 1 " . . a . — . 

eancel said bond upon the representation made on his behalf by his 
‘ ; ‘ 


eounsel. at Dis lhstance and bv his direction, that he had made a 

; ae , ;, — +] Paw ‘ 

hona fide bid for said property higher than the said Payne and 
* ‘ o 

su att | ’ | ' |. ne ti | hy | ’ ly | ° 

hom) Son HAd UHaertakKen tO MAaAKeC, ANG tha ne Tlie comp rer Ol! 


] 
: 
4 ; ’ y ’ ¥ . 
Your petitioners are advised, and they believe and so charge, that 
) . 4 
' 


| I | ] , . ] ; 5 . : 
the sald Camden Is lable to take the said property and pay for lit 
‘ ‘ . . 


} = } } ‘ = 
| the stim bid therefor Dv him. and that tii should be required sO 


t } } , * 4 ‘ » « 

to do by proper proceedings in this cause, and thatif ne should fail 
+ " ~s ’ . . , ,* , ’ ’ 
so to do within such time as mav be fixed by the court that a decree 
nm ) ‘net him f liffer hi id 
+ | : ‘ . : ‘ s~yrry 1 . 'c> i ?* ; *, > ‘ were » . 
should bi entered against bim for thy diiference between lis Salk 
Ry, » | — , + | ’ 4 ‘Ty | 7 sar } | 7 
APitl i i } i Lil 1) mercy Lit\ tl bch ii ¥ eo, ~~ | iO] 
i 


Your peti ers therefore pray that the eourt will rehear therule 
he varded against the said Johnson N. Camden in this 


I 
‘ —_ ;, beer By Lan] _ 1] : it 
CAUS fo show enuse Wiis he should now De compelled to comply 
} 


with the terms of said sale and why the said property should not be 
sold at his risk and costs, and that the order made herein on the 
22nd day of January, 1550, may be modified and the bid so made 
by said Camden for said property on the first day of October, 1554, 
Oo} $173,050, be accepted and he required to pay said sum so bid by 


+ . , . . P : " ‘ . : 
him in cash into the registry of the court, and in ease he shall do 


SO LIAL Lit said sale be confirmed to him ana the sale to said Piat- 
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tuck, made on the 17th day of March, 1885, be set aside and held 
for naught. 

But if said Camden shall fail to pay the said sum of money so 
bid by him within the time to be fixed by the court that then the 
sale to the said Shattuck be confirmed, unless some one shall offer 
aud pay into the registry of this court a larger sum therefor, and 
that a decree be entered in this cause over against said Camden for 
the amount of his said bid, to wit, the sum of $173,050, less the sum 
for which said property may finally be sold. 

Your petitioners pray for such otier, further, and general relief as 
to equity appertains and the nature of the case may require; and as 
in duty bound they will ever pray, «ce. 

TOLEDO NATIONAL BANK, 
BENJ AMIN B. VALENTINE, 
ROBERT 8S. BLAIR, 

By Counsel. 

C.C. COLE & W. L. COLE, 

Counsel for Petitioners. 


212 STATE OF West VIRGINIA, |] i ont 
, - ‘ » {) if 
Ritchie ( ounty, 


Robert ». Blair, being duly SsWOrh, Says Upon oath that he Is one 
of the petitioners named in the foregoing petition, that he has read 
the same and knows the contents thereof, and that the matters 
therein set forth,so far as stated on his own knowledge, are true,a 
those therein stated upon Information he believes to be true. 

R. S. BLAIR. 


+ 
ae 


Subscribed and sworn to before me this 16th day of April, LSS. 
(SEAL. ] WILL A. STRICKLER, 
("), yf be Oy of Pitchare (0.. WV, la. 


To Johnson N. imden Ww CU. H. Shatt tuck 
+] 


‘Take notice that sheteneaitemnesiiities’ has been filed in the above- 
styled cause, and that on the 27th day of April, 1855, we will call 
the same up for the action of the court and move the court to gran 
the prayer of said petition. 

TOLEDO NATIONAL BANK. 
SENJAMIN LB. VALENTINE. 
ROBERT 8S. BLAIR. 


C.C. COLE & W. L. COLE, 


Counsel for Petitioners. 


On this 23d day r of April, LSS, | delivered a COpy of the within 


petition and not ice oF 20 attached, duly attested by the clerk of 


the court, to Johnson N. Camden and GC. H. Shattuck, at Parkers- 
burgh, in said district. 
J; in CR. 
Dep't Marshal. 
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On the 17th day of April 1885, the following “ exceptions” 
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ted States for the District of West 
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o ©. HH. Bi uck at the sum of 


MAN LOOMIS, 
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215 On the 23d day of April, 1885, the following “ petition ” 
was filed in the clerk’s office, to wit: 


In the Cireunit Court of the United States for the District of West 


i 


Virginia. In Eguity 


Fr. L. B. Mayvunew & Co. 


is, 


Tue West VirornraA Ort & Ort, LAND Company & Others. 


To t he honorable judges of sald court: 

The petition of Heman Loomis respectfully shows— 

I. That the petitioner is authorized by virtue of an order made 
this cause at the January term, 1885, to prosecute this cause, ae 1s 
the same person 10 whose favor two several wee sums of money 
were adjudged by a decree entered herein on the 17th day of No- 
vem ber, LSS5. 

Lf. Of the total amount of all claims set forth and adjudged by 
sald decree, there remained un} aid on March 17th, 1885, not less 
than $191,000, and by tke terms of the decree the sum of $49,111.10 
was adjudged in favor of said Heraan Loomis, as last in order of 
rank and priority,and amounted on March 17th, 1885, with accrued 
Interest, tou 505,000.98. 

II]. On Mareh 17th, 1885, the property of the defendant company 
was bid off by C. H. Shattuck, receiver of this court in this cause, 
for $119,100. If the sale 1s confirmed to Shattuck at that price, and 
if nothing more is realized from the trust being administered by 
t, your petitioner will be paid no part of said 


ouw 


this honorable cou 
$99,039.98 and h will be utterly remediless. 

IV. On May \s SS4, the said Shattuck bid at a sale of the prop- 
erty had on that day the sum of $165,000, and the sale was set aside 

lor inadequacy of price by a decree entered herein on the 
216 oUth day of June, 18S4, Upon an upset bid of $173,000 offered 

by W. P. oe and Oliver H. Payne, who were required 
LO 4 $10.00 ) into the registry of the court and to give abond with 
security 1) tate pen alty ‘of $250,000, conditioned to bid: $173,000 at 
sn future sale of the - prope rty. 

V. The foregoing facts appear of record in this cause. 

VI. The said Thompson & Payne were both officers and agents 
of the Standard Oil C ompany, and J. N. Camden herein mentioned 
was then, as now, president of the Camden Consolidated Oil Com- 
pany. The said two oil COMpantes above named have intimate and 
harmonious business relations, and, 1n fact, the Camden Consolidated 
Oil Company is controlled by the Standard Oil Company, and the 
said Camden & Thompson & Payne were acting together, and were 
desirous of gaining control of the property aforesaid for the further- 
ance of their mutual oil interests and operations. The Camden 
Consolidated Oil Company paid the $10,000 required of said Thomp- 
son & Payne, as appears by an entry on the record. 

VII. After the sale at $163,000 had been so set aside, and while 
the bond for $250,000 and the cash deposit of $10,000 were being 
held by the court, the commissioners made a new sale on the Ist day 


»e 


Sd 
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of October. LSS4. While that sale was in progre ~~ the said Camden 
bid on behalf of said Wm. P. Thompson and Oliver H. Payne the 
sum of $173,000, and directly afterwards the said Camden bid the 
sum of $173,050 and no other bids were offered, and the commis- 
sioners knocked the property down tO said (lam t nat said S175.000, 
and Camden stated to said commissioners that he would pay said 

sum of $1734050 in eash if requir i by the court, but that he 
217 would tender a performance of a certain contract (filed with 

the report of that sale) in discharge of his bid. : 

VIII. Before that sale your petitioner had notified said Camden 
to bid under said contract, as shown by the report of said 
sioners. 

IX. After Mr. Camden had bid the $175,050 he (the said Camden) 
procured an order to be entered in this cause on the 5d day of No- 
vember releasing Thompson & Payne from all Hability on their 
upset bid, and the $10,000 was paid over to Camden’s said com- 
pany. 

Your petitioner learned that such an order would be applied for, 
and your petitioner did not object to having that order entered. 
Your petitioner believed that Mr. Camden intended to | liv 
liable for the bid made by him in excess of the bond, and your peti 
tioner knew that the said J. N. Camden had so stated, and he be- 
lieved that Mr. Camden (who had been ace pote d inthe commis- 
sioners’ bond as surety for $200,000) was amply responsible for the 
$175,050, and in fact the order releasing Thompson & Payne was 
obtained on the representation made by tne agency ol Camden that 
Camden’s bid had relieved them. 

X. The court refused to contirm the sale to Mr. Camden on the 
basis of said contract, adjudged that Camden had not complied with 
the terms of sale, and directed the commissioners to resell thi }PrOp- 
erty, reserving for future adjudication the question of Cumden’s lia- 
bility for any deficiency in price; all of which appears by a decretal 
order passed and entered herein on the 22nd day of January, 1555. 

Xl. The commissioners offered said property again on the 
218 17th day of March, 1885, at which time some arrangement had 
been made by which the interests of the Standard Oil Com- 
pany and of the parties: represented by Mr. Receiver Shattuck had 
been settled on a basis not known to your petitioner, under which 
the property was to be bought at the lowest heure ut which it could 
be got,and Mr. Robert Garrett, whom Mr. Shattuck formerly as now 
represented in'part at least, and who had been the real party on the 
first bid for $163,000, had some, tacit or express, direct or indirect, 
understanding with Mr. Camden and his friends, whereby the prop- 
erty should be bought for a low hgure and without com petition be- 
tween them, and the said Camden now desires this sale to be con- 
firmed at $119,100, and pretends that he is not liable on his bid of 
S175.050 | 

All. Your petitioner charges that when said Camden bid $175,050 
Ol} October Ist. LSS4. he intended and belt Vi d th) | he Wiis makins 
himself personally liable therefor, and he so stated, in etlect, to a3 
Jackson and W. L. Cole, commissioners of sale, when they demanded 


commiis- 
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his complying with the terms of sale. The said Camden is a member 
of the U.S. Senate. 

At the time Camden was asked to comply with the terms of sale 
he stated to the commissioners that he would pay the $178,050 in 
cash if required by the court, but that he would tender said contract 
in lieu of cash, and let the court pass upon that first, and he re- 
quested the commissioners not to say anything about the cash, and 
it was not mentioned by them. 

XIII. Your petitioner is advised that said Camden is estopped LO 

deny his personal liability as a bidder after having procured 
219 + the order of November 3rd, 1854, and he believes that the 

condition of the record in this cause at the time of said sale 
tended and contributed seriously to a sacrifice of the property. 

In tender consideration whereof your petitioner prays that the 
decree or order made in this cause on the 22nd day of January, ISS), 
may be set aside and modified; that the matters arising therein and 
mentioned therein niay be relhieard, and that the court will deter- 
mine the questions arising upon the bid of J. N. Camden and his 
liability thereon before passing upon the report of sale. 

Your petitioner further prays that the said J. N. Camden shall be 
decreed to be liable for the amount of lis bid, to wit, $175,050, and 
that an opportunity be given him to comply with the terms of sale 
by paying the said sum of $175,050, and in default thereof that his 
liability may be duly enforced by appropriate proceedings to be had 
for that purpose. 

Your petitioner further prays that the liability of said J. N. Cam- 
den having been first adjudicated, the court will then refuse to con- 
firm the sale to said Shattuck, at $119,100, mentioned in the pend- 
ing report of said commissioners, unless the said Camden shall elect 
or desire that the same be confirmed, and if the said Camden shall 
so elect, then the further prayer of your petitioner is that a decree 
be passed and entered against the said J. N. Camden for the differ- 


ence between the amount bid by him of $173,050 and the bid of 


$119,100 bid by said Shattuck ;. and your petitioner prays such other, 
general, and further relief in the premises as in equity may be de- 
creed just and proper and as the nature of the case may require ; 
aud as in duty bound, &c., your petitioner will ever pray, &e. 
HEMAN LOOMIS, 
By (Clounse a 
By Bb. M. AMBLER, 
Solicitor for Petitioner. 
220 STATE OF MICHIGAN, | m ._. 
’+ To wit: 
County of Lenawee, | 
This day personally appeared before me Charles B. Bothum, a 
notary public of said county, in my —, county aforesaid, Heman 
Loomis, whose name is signed by his counsel to the foregoing peti- 


tion, and who, being duly sworn, upon his oath says that he has, 


read said petition and believes that all of the allegations thereof are 
true as stated; that petitioner lives in Michigan and has not per- 
sonal knowledge of the matters alleged as occurring in West Vir- 
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ginia, but he is reliably informed that all of the statements contained 
in the petition are true, as he verily believes; and that affiant’s 
represt ntative, as agent and as counsel to protect his interests in the 
premises in West Virginia, is Bb. M. Ambler, whose signature appears 
above. 


HEMAN LOOMIS. 


Sworn and subscribed before me this 18th day of April, 1885. 
W itn ss my hand iW otticial seal 
[SEAL. | CHARLES B. BOTHUM. 
Notary Public. 


STATE OF MICHIGAN, | 


nce all De on Paes Don eal F . — a r | wae ‘ = on 
| David A. Bixby. elerk ofsaid county of Lenawee and of the ecir- 


cuit court therein, being a court of record, having aseal, do hereby 
.% " ; > ’ 

cert thint Charites e Bothum. whose num Is subseribed to the an- 

nexed idavit and therein written, was at the time of taking such 


affidavit a notary public in and for said county, duly commissioned 
and qualified, and duly authorized by law to take the same; and 
further, that Lam well acquainted with the handwriting of such 
notary public and verily believe that the signature to the said 
affidavit is venuine, and as such entitled to full faith and credit. 

In testimony whereof I have hereunto set my hand and athxed 
the seal of suid cireuit court, at Adrian, this 18th day of April, A. D. 


sear.) | DAVID A. BIXBY, 


2] To C. H. Shattuck and J. N. Camden, named in within peti- 


You will take notice that the within petition has been filed in 
the United States circuit court for t strict of West Virginia In 
itled, and that the petitioner will move 
the said court, on the 27th da v of April, 1885, to take action on said 
petition and to grant the reli ‘ therein prayed 
HE EA LN LOOMIS, 
Petitioner, By Counsel. 


rie Cause ll) Wille) Ik is ent 


Sa MCuT tor af pid Loomis. 


ra 
—_) 
a 


On this 24th day ol April, ISS5, | deli 


ia copy ol the within 
? 
i 


] sa 7 } y ' 
ilv attested bv the clerk of 


} 


petition ana =— therein attached, 
} ’ ; ees ] , I ' iT ; 
Lie Court, ohn SOT) N. ¢ ‘amden NV (4 _H. Sha LUCK al Parkersburgh, 


J. L. CLARK, 
Dept Marshal. 


On the 23d dav of April, 1885, the following “affidavit” was filed 
in the clerk’s oftiece. to wit: 


| | soul 3 04 3 


eee ee 


106 JOHNSON N. CAMDEN VS. F. L. B. MAYHEW & CO. ET AL. 


Unitep STATES OF AMERICA, } 
District O} West irgiinid, } 
In the Cireult Court of the L nited States for the District of W est 
Virginia. In Kquity. 


LL. B. MavyHew & Co. 
is, 
Tue West VirointA Orn & Orn LAND Company & Others. 
A. K. Leonard, being duly sworn, deposes and says that 
922 ~—s ihe resides at Parkersburgh, in the State of West Virginia, aud 


oa 


his business is that of an auctioneer; that he was employed 
by J. B. Jackson and W. L. Cole, special commissioners, to act as 
the auctioneer for them In making sale of the real estate and prop- 
erty which they were authorized to sell bv the deeree in the above- 
styled cause: that on the first day of October, iSS4, the day fixed 
for the seeond sale of said property, Johnson N. Camden asked de- 
ponent whether he was to act as auctioneer In making sald sale, and 
deponent replied that he was; whereupon the said Camden author- 
ized deponent to commence crying said property at the bid of Oliver 
H. Payne and William P. Thompson of one hundred and seventy- 
three thousand dollars; and deponent did accordingly commence 
to ery said sale at the said price of one hundred and seventy-three 


thousand dollars, announcing at the same time that it was the bid 


of said Payne & Thompson; and thereupon tlie said Camden, who 
was present at said sale in person, bid for suid property the sum of 
one hundred and seventy-three thousand and fifty dollars, and, after 
crying his sald bid for SOTL time, and vetting no other bid, de- 
ponent, by direction of said commissioners, knocked the property 
down to the said Camden at his said bid of $173.050.00. 

Nothing was said by said Camden, at or before said sale, in the 
hearing of deponent, indicating that his bid for said property Wiis 
for any other person than himself. 


A. k. LEONARD. 


Subseribed and sworn to before me this 25d day of April, 1884, 
at Parkersburgh, district of West Virginia. 


L. B. DELLICKER, 
Cl, rk Circuit Court U. iS. D). HW’. la. 


220 And on the 27th day of April, ISS5, the following order 
was made and entered of record. to wit: 


I’. L. B. MaAygew & Co. | 


VS : ; 
rm . . ; ‘ In Koautty. 
Cue West VIRGINIA OIL & Orn LAND Company « | . os 

Others. 


/ 


On this 27th day of April, 1885, the Toledo National Bank and 
others, by W. L. Cole, Esq., their attorney, and Heman Loomis, by 
Bb. M. Ambler, Esq., his counsel, moved the court to grant the relief 


‘ 
prayed for in the several! petitions by them file during the present 
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month, and they further moved the court to hear the exceptions 
lie report of sale filed on the 4th day of April by 
Mi SSrs J.B Jackson and W. L Cole,special| commissioners: and there- 
ipon J. N. Camden, named in the said petitions, by J. B. Jackson, 
lsq . his counsel, moved the court to strike said petitions from the 
files: which motion.of said J. N. Camden is set for hearing on the 
l4th day of May, 1885. It 1s further ordered that any parties named 
In said petitions who may desire to resist the same have leave to 
plead, answer, or demur thereto within ten days from this date, and 


»7 4 i ‘ 
nied Dy them LO | 


; 
’ 4 — , . ley : ' + : . , : 
AV Al Who proposes to rely Upon Aan enswer to eithe oO] said 
: 4 : : . 
ete ~~ e - as +] +] = ees 
Peul Ss 1s ] lired to lodve the same WIth ne ciel of this court 
\ ivVS Trom this date, savelng to the party so lodging an an- 
_— —_— — 
;' — — P ee = = a Kee fee 
swer the rignt to Gemur or nie a piea peTore the answer 1s regularity 


And thereupon the said Toledo National Bank, R. 8S. Blair, & B. 
b. Valentine, by W. L. Cole, Esquire, their counsel, and Heman 
.  M. Ambler. his counsel. asked leave to enter a 


essen 
— 
j 
————e 
ered 


224 motion fora rehearing and a reargument upon a decreetal 

order entered on the 22nd day of January, 1885, during the 
present term, directing a resale of the property; which leave 1s 
Prant 


And the said Toledo National Bank & others, by W. L. Cole, their 
counsel, gave notice to W..P. Thampson and O. H. Payne and W., 
N. Chancellor, through Caleb Boggess, their counsel, who 1s present 
In court, for the hearing of a petition filed at the last term of the court, 
praving the court to set aside an order made herein on the 3d day 
of November, 1884, regarding the hability of Wim. P. Thompson and 
QO. Hl. Payne upon their bond of $250,000, given to secure their up- 
set bid of $173,000 for the property in this cause, and all matters 
arising Upor the several exceptions and petitions and motions 
herein mentioned and set for hearing upon said May 14th prox- 


295 Answer of J. N. Camden to the petition of the Toledo 

National Bank & others, lodged in the clerk's office In pur- 
suance of order of court of 27th day of April, 1885, 1s in words and 
ficures following, to wit: 


Fr. L. B. MAYHEW « ¢ 
ve. 
Tre West VirGinta Orn AND O1t LAND COMPANY. 


e the judges of said court, in chancery sitting: 
The respendent, Johnson N. Camden, now and at all times here- 
after, rese rving all mabbher of benefit and advantage tO himself ol 
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ae 
——] 


exception to the many errors and insuf 
contained, for answer thereto or unto so much or. such parts 
thereof as 1 spondent Is advise dis material for him to make answe r 
unto, answering, says 

That respondent Is Informed that the petition rs are creditors of 
the defendant COImMpany, and that Dy the decree made ana Cnt red 


- a ; a oe ] , 1ee9 OE } ;, a 
in said cause on the 17th day of November, 1883, by this honorable 
] 7 rs ] j j ] ] ’ 4 
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he ] . ] } ] ‘ | | } Be { | 
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6d) :; ] 4 ] ] 
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! ? | ry)? ! t yY) ] : } } ir { » ; . ; }? 
ci lit responds lb IS TLIOTiInet aiid DeLIe@VeS IO] PODEeC] Criirrs i>dcii 


LliInore, and others. pecame the PUPCH ass r ~toereor ior Stim) oO] 
: se } ? ° » ! . “ | i». 
>165,000.00, and as respondent Is further Informed and believes, paid 
said sum to said commissioners. 


Respondent is further informed and believes and therefore admits 


that. upon the application of the sal 
of the report ol suid sale, William 
Payne, citizens and residents of Cleveland, in the State of Ohio, 
proposed and offered in Opn hn court to bid and pry S1(5,000.00 tor 
said property if the eourt would direct aresale thereof, and the 


,* } } 


court did thereupon refuse to confirm the sale so made to said Shat- 
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1} discharge of his bid ‘ hat the sali . be confirmed, and that cl deed 

) e said property.” Upon the hearing of 

which rule and said answer the court ordered a resale of said prop- 

Cl rty Fe i> o Ing the que stion of the lability of pager me for any de- 
r the ters sel] for le SS this al) the | 1d of re sponde ni 


fei hey shou 
atthe answer otre sponde nt not to be de fen aa ef 


the court deci 


| 
i 


230 Respondent is advised by counsel that the court, having re- 


pewter iba seinen wee seine egpe gi respondent and 
iD entering the decree order ny ad Tesaie of sald property, t that all 


liability upon the part of the re shee for such deficiency was de- 
termined and respondent discharged therefrom ; that respondent 
was not lable as purchaser at sale until the court had accepted the 
) Te Hit ¢ nd confirms (| the sale ; cl bsolute ly, 

cespondent, further answering, says that the said property at the 
last-m: utioned sale did not se] | ata great sa crifice ; oa 


+] , 
Sill Li Lil@ Coll 
trary thereot, DV reason of the stringency 1n the money market and 
the decrease 1n value of property of the same kind ths creme 

j } ’ ” | } " : : } . n . “il 
nd, ANG LHe WANTeSt AGCCKCASe ITI thi proauction oO] said property, 
as shown by the reports of the receiver, that said property was not 
Ya . me a See | , i. 
as Vaiudavie DV Ill LOUSANUS VI Gowars as Wien respondent rst 
, * ¥ : ’ , j —_ . ) . . " 

Did OL Sal and respondent would not at said last-mentioned sule, 
] | . sa 4 | i. © ' . i] iy ; : " : 
had he bee have bid anything like the former sum bid 

1 j P i » &] , 1; ' . , er _ 
by him, ex is trustee for the creditors under said contract. 
e j ; 4 | ¢ | } ies - ro . ] 
nt spaghnaent Gael 3 Ul} bLne denelency mn price at said last slit 


was accomplished by collusion and cot eineios of respondent, Oh 
| 1) ‘ , ' 1} 
Ver iI. Lil 12. \\ weraee - Lhom SO]) (| \\ illiam N. ( hanes biOr, 
together with other unknow 1] sian oe a 
I nt admite t] the pr ty being laree and val 
LOS POLICOCLIIL Ealnlis nat. toe Property MelnY ire’e ana Value 
2D 1 able and the probable amount for which said prop rty would 
sell being large, that the sale being for cash, would be more 
than any one Individual would be willing to raise and invest in 
| persons, some of whom 
amed in the petition, did agree to join In the purchase of said 
property, ana it tne property was so purchased b\ them that they 


< ee rot ; ° | ‘ork a . 
Would [orn a COrporationh tO OWN ANd WOrK sala }) roperty 
, , , ‘+7 ~_ + | 7 | 1% ’ , . : 
Lt S pO Cht denies that Lnere Was any comb} nation or intention 
2 ] ; } — | _- + : . . . ’ 
upon his part to beat down the price of said property or to procure 
‘ i ‘ I 


7 ‘ — j i] " ~~ ¥ . a. ’ ] , . . + , ] ’ 
ne SAMe Or ess LAN LS Tal cash Value; ont he contrat Vy thereotl, 


tine Siiliie ‘ i 
| 1 ; : "I 
~ ene. arra arg ria \\ = § "( i] Td) yOnA hide LO compete for the pur- 
’ 
chase of Salad property and to bid tor the same to the Hall value 


} . oe a Sey i ; Sap. GaN wa% 
thereot: and reSpola it states AS his OpDLION and be lief that With- 


A 


.. 2st shes eevee | . , 
out such an arrangement the property would not have brou oht as 


, , ] : cy v y? ho 4 : ] ’ Ta . . . 7 
hespon i@hnt avers that none oT the parti ies were Interested in any 


OT thie lie HWS Upon s&s id Bs td except the Thompson cle abt, repre- 
sented by himself; that many of the other hen creditors were present 
at said sale, as he is informed, por that others were present by coun- 
sel; that the sale was fair and open pases mple opportunity afforded 


to all interested to bid for the same, and to the best of his informa- 
lition and character of the property, the 
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same was sold for all it would bring, and more than it would now, 
probably, bring upon another resale. 
232 Respondent denies that he, a and Thompson are act- 
ing together in all matters pertaining to the sale of said prop- 
erty ; on the contrary thereof, none sa nt avers t ) 
said Payne and Thompson prayed the court to open the bidding 
upon said property respondent had left this country for Europe, a 
respondent was not a party to said proposition and did not know 
until some time afterwards that such proposition had been made 
and that the court had accepted and acted on the same. 

And respondent, further answering, denies that at the sale of Oc- 
tober Ist. ISS4, when he offered the bid lor Thompson and Payne, 
he was personally interested in said bid; on the contrary, as here- 
inbefore stated, respondent authorized the bid of $173,000 for them 
at their request, and afterwards bid over said sum, Fe Pea 
himself and other creditors, and in said last-mention ied bid ft sald 
Thompson and Payne were not personally Pierest a, hve mond nt, 
further answering, denies that at the time of said bidding he was 
an officer of the Standard Oil Company, nor is he now an ofl 
sald com many. it spond nt admits that he } thie por sident of the 


? 
; 
Camden Consolidated On) Company. Res} mndent avers that said 


company is a separate and independent organi: ition from the Stand- 
ard Oil ( ompany, and whilst engaged in the same business, having 
business relations with the Standard Oil Com) business 1s 


rove rned ana controlled ly its OWT) board (> (| rectors 
Respor ndent admits that he Was por “ehnitb at the time the prop rly 


of the defendant company was first offered for sale, and that he 

20 did not bid therefor, as charged In sata PectLIllionl, but denies 
that he did not bid for the reasons therein alleged. 

Respondent, by way of explanation of his reason for not bidding 

at said sale, avers and charges that the deer f the 17th dav of 


Noy oer, ISS35, Was a consent decree, agr ei to belore Lhe same Was 
: 4 } }: ‘ ] oat : 
entered by the court by all the creators therein mentioned, e1rnel 
1th Person OP by the IP Pes} CLIVe atllornevs: thab sald creditors, be- 
i , - ! . . \ : * - + «4? 

lore the entering ol said deeree, Were COHUVINCed Liat Sala MPOpervy, 
cli el nsive liti “A ‘oer ogee” oe ASR a 
Ube! CAPCHsiVe Migation and In the Management OI a recelver ol 


‘" 


the court, would not fora long time, if ever, discharge their re- 


Spective debts; that 1f an arrangement Could be made whereby the 
parties col uld agree LO the sale ot the property and LO have it pur- 
Chas d by a competent agent, who should mahace the Salle for Lue 

— r 4), ~<a eo + inne 
conygnon interest OF the creditors DY the development ot new welis 
Ol) the Lf rritory and the eareful ana economical Management of the 
property, it might pay all the liens in the manner agreed upon in 
a reasonable time. In order to accomplish this end the lien ered- 
itors consulted together for several days in arranging their respect- 


ive priorities and agreeing-on the terms of the decree as named in 
he said decree, but your respondent avers that under the contract 
entered into on the same date, but prior to the entering of said de- 
cree, mutual concessions-and compromis s were made in reference 
to priorities which materially changed the priorities of } ayments 
as made in said decree, as will be shown by reference to the 
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to aid your respondent in raising said money, and the respondent 
t the time said contract was entered into not contractiag or expect- 
ny to be called upon to advance any monev upon his bid to pur- 
chase under said contract, the said contract Not re quiring him to do 
so. respondent was oe that 1t was not safe for him to bid upon 
the suid propre rty ul r ry said contract unless he Was prepared LO 


} 


pay at least the amoul the Loomis debt into court. Under this. 


advice respondent declined or refrained from bidding at the first 

sale of the property on the ground that he _ incur personal 

liability in bidding under the contract if the amount of the Loomis 

debt was required to be paid into court to await indefinite litigation. 
Ul 


at by the subsequent sate sain upon said 


—s 


cesponaecnt avers 


first sale said sale was set aside, and the pean oe sor 
debt of said Loomis were dismissed or so modified the on lol 

and action of the court in entering decree ordering a resale der 
sald former decree that respondent was advised and believed rae 


} 


the obstacies to his bidding under suld contract were substa ancially 
removed, and upon written notice from Heman Loomis to aneals 
ent, requiring him to carry out said contract in good faith or to be 
held personally hable for his failure to do so, respondent in good 

faith bid for said property under sai! contract and tendered 


ue i ; ‘ * — 7 . + ‘ + | > , A ¢ . ae 7, ye 
251 the same, as hereinbefore mentioned, to the court in discharg 
? a. . ’ 2 ' P 
Ol ilIS DIG, SUPpPOSsIngE, as he had rood righ LO SUppose, Li 
= P » «= ‘ ’ . ,* ' ' . "al 
‘ - » " ‘ - - . , ; shy. ‘ 7 .7 ty ‘ 
sald contract would be received In discharge ol his bid, as thi san 
} } } ’ . . ' ' } ’ . 
ryf } } | 4 ’ ’ } } oe ;v? . ’ 
had been entered Into In Pusouane or the understanding whell said 
' } ' . 1 
consent decree Was entered, and that sald property wouid not be 
‘ : ‘ 
, . } ” ° : ’ 7 ° 7 
; . .% . " : / P P Sale <<} ; pPreroltr 7 veep 
MOrTced Upon Sara respondent ata price 1n cash largely Ih e@xXcess Ol 
i i ‘ ‘ 
’ > 2 a ] ' A ’ ’ 
, i’ ; ' . : | . ’ 4 . ‘ '% , >? 7 , . " 
any sum he would DdDid theretor On a Cash Dass, ind Liicreiore re- 
| , 
id ; ) . 4 ‘fr } + 
i oA s\4 i ‘ lies Loa [he ‘Al titi \ Lite ‘ ! ‘ \\ Lil OLUers i Pe 
; ’ . . ; , 
Clichit i ct? il ‘ Line connrniat i ©] i ~ j ~ i pro eres Upot 
‘ : 
’ 
ag rs report Of Saie or at any ot! - y nu on the contrar’ 
‘ 
' } . " P 
Lien 7, vib. (iCSTPOLUS Ol lova i\ witgn i}? 3 ; { itt LlisS ‘ yhatra 
| " ; , > ] 
I) ic VW » said creditors, as herein stated, a respondent 18 Stlil 
\ ? ’ | ’ ’ +] 1? y ’ : a. t} : , ’ 
bhhlig’ UW irryvy out tne contract 1n OOC i i@ CPTeCalLOrs 
: . ‘ +} + | 
UpPoll IIs i under salad COMLruaCy UPOti a it] mn therect DV the 
"¢) iT t 
p " ss? ; > i e 14 ] ’  ? + | is le» \ 
a SEU i itil ICPANSWePiUY, GCinies Ul Lib itlie KALIOY i 
i 
+ l ; } I? } sf ‘ lit , ’ ‘ 
uv? il ; i “at ‘ Hirst sili Lint viv i ' ‘ i] i CAC ’ 
| ] . ’ 
i (*eoT i I il rrr ‘ ate (O10 } i] I rae i ; 11 ; | a 
* 1 | ] p + ,} 5 } ) a ’ } 
~ i ‘Bae ~ iit Witil Sila L\ lf aLiirs 2 LIS ‘i i i} if 
: ‘ 
ies 4 ] i Oo deieat thi ceonnrivat Ot} ‘J ~ t ati te) Line reasot, 
, , , . 
: , +} 
eLibitviic’ Cr Uiill a> Liat bine said Pil OW many Was tich pay- 
“2 | ‘ (‘amcien ¢ 
111? i] Lior manv vears veell Pavih’g ~ I LtLiieli OLSOLI- 
y " ‘ . : ., " } j | 
? : } * . " ;¥ : . 
dated Olli Company Many thousand dollars annually tor the 
,>*) ; : j } : . | } , ‘ ' . . : , . P 
a0O lubricating and other oils used by it In operating its roa 


upon the contrary thereof, respondent again avers that when 
the said Payne and Thompson filed their petition to open the said 
idding he had sailed for Europe, as hereinbefore s ated, and that 


he was not a party to said proceedings and had no knowledge that 
any attempt would be made to set said sal aside, except for the 

, i : } — . . 
legal reason that the receiver could not become the Purell Iser as 


| 
| 
' 
| 


eo lata 
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hereinbefore stated; and respondent says it is not true that the 
Camden Consolidated Oil Company was at that time, and hed been 
for along time, furnishing said B. & O. Company lubricating oils 
and receiving therefor large sums of money , Oa the contrary thereof, 
the Camden Consolidated Oil Company had not furnished any oils 
to said B. & O. railroad for about five Vears prior to said sale. 

29, RR admits that he retained Charles Mau shi ul], of bBalti- 
more, to appear in this honorable court to resist the contirmation 
of said first sale, and avers that he did so in the interest of himself 
and said Loomis, and by consultation and agreement with the said 
Loomis and his counsel,said Loomis and respondent having mutually 
large interest in the contract of the 17th of November, 1855, based 
upon the consent decree, which could only be protected by a sale 
and purchase under the contract, and it was therefore the mutual 
interest of the said L coms ind your respondent that said sale should 
be set aside in order that aber respondent might be able to bid ata 

future sale under said contract. 
ne oY Your respondent and the said Loomis, by Ing SO advised, 
were of the opinion that U. HH. Shattuck, who was acting iis 
receiver of the court, could not legally become the purchaser of the 
same property oie: the decree of the court. Ri spondent’s view 
was to have the sale set aside for that reason and Wpon that eround 
alone. 

Respondent denies that he obtained the services of Marshall with 
any understanding between Payne and ‘Thompson and himself, and 
your respondent is informed and believes that the services and action 
of said Marshall in said cause was directed only to the effort to set 
aside said sale for the legal cause stated, that be! ing t the only purpose 
for which said Marshall was retaine r by respondent, and respondent 
was surprised when he | wohl some time afterward, in Europe, the 
turn the case had sabia 

Respondent denies that said Thompson and Payne, at the request 
and by the procurement of respondent and in the interest of said 
Camden Consolidated Oil Company, offered the upset bid of $173,000 
for said property and gave their bond therefor, as charged; on the 
contrary, respondent Insists that said upset bid was made by the said 
Thompson and Payne without conference with respondent, as here-_ 
inbefore stated. Res pondent t admits that the deposit of § $10,000.00 — 
was paid into the registry of the court, as respol ndent is informed, 
by the cheek of the Camden Consolidated Oil Company, but he is 
informed that said payment was so made by said company ee 


its treasurer for said Thompson and Payne and at their re- 
quest. 
240 Respondent admits, from information and _ belief, that said 


Company advanced to said Loomis the money as charged, but 
denies that it was money paid by said company on its own account; 
on the contrary, respondent is informed that the said Loomis assigned 
to said company a portion of his judgment as a security to said 
company for said loan, which assignment the said company now 
holds. 

Respondent admits that he bid for said property at the sale of 
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; ) | | ios ) 

October Ist, 1854, as hereinbefore mentioned, but denies that he 

> sara’ | ‘ , en I ac | are rvlly ; 

sed to comply with the terms of sale, as he was ready and willing 
, . ; . . : . . " 

tO do under his said contract, and referes herein to his petition filed 


ll) Salad Cause as his answer tos uid rule issu | against him is his 


2. y —-_ } od — ‘oe 

evidence of willingness to comply on his part. and refers to the 
i 2 | ee &- : ~ =- | | —— ‘ | 
CX¥CeEDLIONS |] a oy tne petitioners, wWhicn he prays to be read as part 

" ‘ .* ‘ . . . . . . . . 
of this answer, to the confirmation of the sale. is to their objections 
tO his compliance: and Inasmuch as the petitioners by their action 

’ ’ . ’ . . 
prevented respondent trom ec ymplying, respondent submits that 
i ; ’ io ] | . ] : : » (* , °° 
nes in how be uestioned by the said petitioners for his 

, , ’ , + . . , ’ . . 

lure to do so, as they by their action relieved him from all re- 
=} } t) Lt} premises 

1» j } . } ? } - 1 ' ; . 

hesponde! qadenies that he employed counsel for Payne and 
Tho . » obtain a eancellation of thei nd, as charged, and 

} } . ’ " 1 
rhe re ‘ Salad deposit oO} SLO.O0O0. Res) ient Was not 1n ate 

] ] ] 7? , 7 bas : . 
tendance | said court, nor was he in Parkersburgh when said 
) ' ; ' - = 1) (| »% dl 7. 1? ni "“\ . sry eihla | ' t} wr 

i j yal ) Lict CS. aiid Ww cL iil 1) ’ i : MOTISLOIS Ol LICL 

‘ *. 
1 , — ad ta +] ‘tule against him as charged and 
24) i’ SPOT} ient admits tne Pui AVallis nim is Charges cL Lit 
i] ] . Dede 5 , i — : - . " | r 
the decree of the 22nd of January, 1885, ordering a resale of 

} a. ) a < 4 : : ; 
i} (} prop }  . . spondent, however. SLIOMILILS Loat hy said decree 

| | ] | i; ] « , . a : J 
of resale he was discharged from further hability upon his bid of 
SilyioVovU, there being no acceptance OF sald Did DY the court anda 

= ee 
conti of said sale, which respondent 1s advised were neces- 

‘ ’ Lae +? *) 7 } hyicl 
Sir et fbitil Inaer Sala idl 

? . on " ] ; le . 

I =T) i i 1) Ce Liat “cliti property, i} iis agment, was worth 
tw ans ] } } 4 , : , 1 . . - —_— » ,* 
SeigoUol on eash basis at the saie named. Un the contrars the reot, 

" ’ n ’ .. = ’ — ' ’ Te . 
had respondet believed that he could not bid on the basis of the 


contract and pay the creditors out of the production of the property, 
| n agreed, he would not have been a bidder on said property 

mor anyti in like said SUTn. 
Respondent believes and charges that said property has since said 


’ 


October Ist. 1S84. largely decreased in value, and was not at 


the sale of Mareh 17th, 1885. worth near as much as at the sale in 
October previous. and is not at the time of tiling this answer worth 
anvthing like said sum 

it spondent at nies that he procured the return of said deposit of 


: | } ] ° ' | | : ] . ss 

STO.O00 ys ’ ( ord ’ purporting to cancel ‘s—riidi i) Tic Upon the repre- 
. ‘ . . Ty. ' " + ’ 

ialf by his counsel at his instance and by 


Ai ihe ; il 
. . ; " " - ] ‘ P . = all » " . 
his at ‘tion; that he had made a bona fide bid for said property 


2 Lite | cit 
higher than said Payne and Thompson had undertaken to make, 


; 


’ ’ ; a 5 | ? } . ° 
md that ive had complied or would comply with the terms ol 
24° idl ile. (On the contrary thereof. respondent avers that ne 


had no counsel to appear for him; that 1f any such repre- 
= ° 
: | | ret ) 
centutions were made bv counsel thev were not made bv his pro- 


rement. consent. or in anv manner, directly or Indirectly, by him, 
nd he is not bound thereby. 


? : ° : ’ : 
Respondent, however, submits that his bid 
faith, and averring that he was at the time and ever since responsib 


see 


being made in good 
] 
le 


for the amount ot his said bid. that he is advist (j that the acceptance 
re of said bond, 


‘iyey y* 
I ™( hii? 


of his said bid by the commissioners was a disch 


tat ee 


& oo eee CAS a 


NINE ORY Lea. a RRS MRR See. 4, 


SORE es Bar oy ee ON 
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and entitled the said Payne and Thompson to a return of their 
deposit. 

Respondent, further answering, says that he is advised that by 
reason of the refusal of the court to confirm said sale to him, and 
decreelng rat resale of sald property, that he 1s hot liable to take the 
said property and pay eash for the same at his bid of October, 1884, 
and that this honorable court ought not to so decree; that said prop- 
erty has been again offered for sale and purchased by Charles H. 
Shattuck, the purchaser at the first sale, and that the rights of third 

arties have intervened, entitling them to the property unless said 
sale should be set aside for some one of the reasons entitling a court 
of equity to interfere, which-reasons respondent respectfully submits 
do not exist. 

Respondent, having fully answered, respectfully submits that the 
court will not rehear the rule against him, inasmuch as respondent 
is advised that said rule was improvidently awarded against him 

before the sale at his bid was confirmed. 
245 That this honorable court having a discretion to accept 
said bid and confirm said sale, or to reject said bid and order 
a resale of the property, and having by its decree ordered a resale, 
this respondent was discharged from his offer to purchase said prop- 
erty, and is not further lable in this honorable court upon his said 
offer to purchase said property. 

Respondent therefore submits whether this honorable court ean 
make further order in the premises, as prayed for in said petition, 
and therefore prays that the prayer of the petitioners be refused, 
that their said petition be dismissed, and that he go hence with his 
reasonable costs by him in his defense herein expended; and, as in 
duty bound, he will ever pray, Xe. 

J. N. CAMDEN, 
By Counsel. 


J. B. JACKSON, Sol. 


STATE OF West VIRGINIA, | 
. ge 
Wood ( ounty, j 


Johnson N. Camden, being duly sworn, says upon oath that he is 
the respondent whose name is signed to the fore rong answer; that 
he has read the same and knows the contents thereof, and that the 
matters therein set forth, so far as stated on his own knowledge, are 
true, and, so far as stated on information derived from others, he 
believes to be true. 


J. N. CAMDEN. 


Sworn «& subscribed LO before nie this 80th day of April, ISS5. 
LUCIUS A. COLE, 
Notary Publie. 


244 On the 5th day of May, 1885, the following “demurrer” 
of J. N. Camden was filed in the clerk’s office, to wit: 
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In the Circuit Court of the United States for the District of West 
Virginia. In equity 


Fr, L. B. Mayuew & Co. 
is, 
Tue West VirGintaA Orn AND O1n LAND Co. ef al. 
Upon a petition filed in said cause by the Toledo National Bank, 
By Hyamin L. Valentine. and Rob ri ». b] ¢ also rat petition tiled 
by Heman Loomis. 


_—" 


The defendant, J. N. Camden, says that he is advised that there 
is no matter or thing In said petitions, or either of them, good and 


? Ban - 


i ’ »} . , * 
sutheent 1h Law tO call this defendant LO ACCOULIL IT} this hon ioravie 
courtior the same, butt that t here is good ca use of demurrer thereunto. 


and he does demur accordingly; and, for causes of demurrer, says 
that said yy titions, In case the same were true, contain no matters 
Ol eq ully whi reon this court can erround ill \ decree or vive com- 
plainants any relief against “— defendant. 


: 
. . : » 
| { . } 


from an inspection of said ¥ titions that this defendant is not mas 


. 


2nd. The petition rs pray rr lief against this defendant. Ii appears 

le 

il party defendant thereto or req ur d to answer the same or in any 

manner to adppear and 1 1a ke de lense ther LO, I) the said RS N.C Aam- 
den, not be ine a party to the record in said cause 

3d. It appears from said petiti t 

245 J. NN. ¢ ‘amden was a purehaser of the land sold by the special 

commissioners to make sale of the same, at a sale Lnereotl 

made on the first day of October, 1884; that said J. N. Camden did 

e his purchase ; that upon a rule issued by this honora- 


—"s 


hot compl 
ble court against the said Camden to show cause why he should not 
compl tf his purchase, and Upon it hi uring ther of the bid of said 
Camden was not accepted and the sale to him confirmed, by reason 
whereot the sald Camden was discharged from further lal bility by 
reason of his sad bia and Was ho lon: era p irty to the record. 7 
|. By his purchase the said J..N. Camden became a quasi? party to 

hat proceedings could be had against him 
to compel him LO compl LC his purehase: that it did hot become cl 
party on the same footing with the other litigants; that his said bid 
did not make him such quasi party until his bid was received and 


‘ 

} - a —_—s — ° : | 
the same confirmed; that the refusal of the court to confine said bid 
] } . , } - ' ] ‘ as 
ana b\ directing a resaie oF Sald property the sald Lamden was dis- 
: ’ Ms 4 —_— . 
Chareed, and Ho Uroener Pprocecadines COuUIad VY nad against him In 

’ ’ } 
sald cause on account of His salad vid 
Wh rerore ind ior aivers ovner errors Ins petitions contained 
: . j , . . 
and appearing on the face thereof, the defendant demurs thereto 
l humbly craves the iudement of this honorab! ourt whether 
ind humbviy craves the judgment of this honoravie court Whethel 
el] ly} ; ryoriit ft ri Any 9} il etl rel rw] ha 
le Iscompellabie or ought to make any answer thereto otherwise than 


? . ? ; , . ‘ 

And this defendant num prays to he hence dismissed 

. > 4 | : , , ' } | ‘ ) . A ty i ir 
tb with his costs and charg in this pehail most Wrongiully 


, . ] 
sustained, 


J. N. CAMDEN. 
J. B. JACKSON, Sol. By Counsel. 
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[, J. B. Jackson, of counsel in foregoing-entitled cause, do certify 
| inion, the demurrer of J. N. Camden to the petitions 
ie Tol do National Bank and others filed therein is wel] founded 
In point 
. J. B. JACKSON, 


(jf ( nunsel for rf NN. Camda [¥ 


U. S. Crrcurr Court, 
CLERK’s Orrice, District or West Va. 
Before me, the undersigned, clerk of said court, personally ap- 
pear d J. N. Camden and made oath that the foregoing demurrer is 
not interposed for delay. 


J. N. CAMDEN. 


r . ’ 7 y } , ‘ i , ° . ‘i 
faken, sworn to, and subscribed before me this — day of May, 


LSSo. 
L. B. DELLICKER, Clerk. 
947 On the 27th day of April, 1885, the following “ answer ” 
to the petition of [leman Loomis was lodged in clerk’s office, 


rev . ’ ’ 9 ’ ) . . Tg . 
. ; . y } , . , ? ’ 
/ tL Lil [ if¢ Ahove-kntitled (ause. 


ir. L. B. Mayunew & Co. 


Tore West VIRGINIA O1L AND Ot, LAND Company and Others. 


» lawnt wire —, A wll éeen aon en 1 ; ae meen ene att - 
Respond nt, now and at all times hereafter, reserving ati mMannel 

7 re ™ 4 
of penent and advan vr O thimsell ol exception LO the manwny errors 
and mMmsuticrencies In sac Je Lition contain d., lor answer thereto. or 


unto so much or such parts thereot as re Spor ogee Is advised Is ma- 
terial for him to make answer unto. answerlne. Says: 


, ‘ ; 77 e ° | 
Respondent, L\dIpnbits that tiie ailegations of oe Pi ‘LILION, en im bered 
ed . | : _ + i te . t . , " j . 
a ha 7. iV + s=() hci i cL i ' \ ict oe \\ hen | ap pe ars in the I cord oO] said 
. i 
, 
cause, to be tru 


As to the allegations Nos. 6, 7, & 8 in said petition eR re- 
Spo nde hit adopts his answer to the petition Ol the Toledo ‘ Nation: ' 
led in this cause, so far as the same 1s re- 
248  sponsive to said allegations, as lis answer thereto, and denies 

that lis relation to said transactions in the petition of said 
Loomis charge (i Were other and different than in said answer to the 
petition Ol} sud Tol do National Bank ana others stated. 

As to the charge numbered 9 in said petition alleged, respondent 
denies that he procured an order to be entered in said cause on the 3d 
day of November releasing Thompson and Payne from all liability on 
their upset bid and for the return of the deposit of $10,000. Respond- 


, , 
‘yry ‘i So ? 
Bank alld Ovti I ~ 2 
} 
i 


JOHNSON N. CAMDEN Vs. F. L. 


ent avers he was not in attendance ' 
Was made. and rete rs to his answer 


Respondent, further answering, say 


BD. MAYHEW & 


ipon the court 


herelnoveiore ! 


he makes a part of this answer, as to his connes 


} } ; } ’ ’ 
the misunderstandiNngs or vbeliels of of the } 
, , . : a. 
avers and chargesthatin making hiss ga 
— } 4 } : lar lpepbyl ‘ 
rendaded LO) LICCOTII Personally moe to bb . 
i 
i — : | , 
Ol DIS Salad bid, but as before in his answe! 
| | z } 
? ‘ ‘ ‘ . : 
INSISTS LHuat His bid Was Made I PUPSU 1] o) oe 
. t j . : - ] | ‘ 
the other creditors in said decree of Novy 
, , al , 
tioned, and so informed the said com) ~ 
;¥ , | 1? oct ! } : : . | . 
Upon i iil cil (| SiLid Salle pene peti it. i I . 

’ , , | , 
bid, and whilst respondent did_ state, in 
yh ’ ; 4 nid ] + + ye? » , ’ s*F } 

Wiha Tit WUE (i) i] Lhe court contirmed ~ 
As : } 
+7 yf 1) 1)) the benefit Oy] His ¢ , I ‘ 
. | } i ~ ? 
L4J Cash to ve paid, that he would | \ 
} i | 
never expected that such an order w 
, , 
Ing on his contract, expressly stated to th 
‘rs Wel 1d) = / (j question Wills ete. i(} ’ } " 
| , 
event the s i contract Was not recely 
] } 
DIG 1h Cashd 
4 , | »\) 7 } a ] : ¢ ‘ 
Re “} Lidit i whilst HamMUuULIng that ii’ % * 
| yy? : = i i } ' .s ryyrPy< ? 
clAlLiJVUl ‘)i ii i ‘4 CICTLIICS Lit non | : 
| .. + i] : ] ] ] 
Lliitii Vi if’ il His age lit yeaa Cile Bl i, U ' 
OI Dis DId 

h ’ | ’ ’ ' _ } ry? 7°? . » ’ 

' si. \4 Haumits { it Live ld tad ‘4 i ' 
and the t thereot, as stated in ¢l ve | 

}? ; ’ ’ ; yy} t | ; ' | .*% 

LU) bihat Lat iL its nat cuiiy\ ~ iil shade a a 
cs is a goT ‘ | it} Chara 1 | OT —iLidi pel ; " + ; 
, . j { } ) } 
at re lil poor lt i‘ rrecd LO. eee rs iLICs it) | 

i 
this charge, so far as sald answer 1s respons | 

4 » >» } — ‘> ” , J : sy ~) 

Respondent, in answer to charge 12 o 
4 — | | 7 BB Ave dis 
> ii il at made Salad bid (}i SelLiolW ne. 4 | 4 . 
>) I } ly ‘ } a ley . hy} if ; 

GQild VelTiecved De WaS INAaAKINYG TISCIT pel 
Lat f z= iia 
that he sostated in effect to the comumiss 
, ; } F 

Manaea | LUI miance WILD [ if Lf riiis Oi s 

. > 7 , 
Oy] as I =] iT) i‘ nt has rep atCul \ _ Lé ‘ = 
believed that the effect of his bid as lo rel 

, , | 
LO praa \ | i unmount thie i: hi it} La. ij \\ ‘ 

‘ . 

bid. but that said bid w; ffored 
lL) Bs iJ a ' Liictt Sill 1d] Wis CJiiti t i i 
2 , : : . 
*7 + . . et . ~? * 
250 tract with the expectation that the ered 
> Dice . | , 
uty Ct Lipo VV { l Lin Siilli¢ cls iit j t i 

’ 1, busty — ° 4 

personal bickUoTiity OniIV extended to the ¢ ' 
| | 
therein contained, and that his statements 
? 7 . . : yay ] 
wl? UIIS f i CT iT) his auiswel to charg iV 
> ' | : 
nespondent admits that hie Is a meno 
4 
; } ] . . " 
Pespecuuily submits that his interests a1 
: : 1 
reason thereotl, as re spondent cannot ubhae i 

: , : . ‘a 
re) | } . : " : ; ‘43 tse)? 
vation is made in the yy LITION eXct prt ior s . 

n | ~ ~ ‘ 

Li spohaent again denies that he procured 


? ' ? 
titi 
eel) 
ivi 
)S- 
ee 
»\) FTF 
, ; 
tyr? 
| / 
’ ’ 

. 
’ 
‘ if 
1 
CU 


~ ; 
7 7 ) 
4 
> 
{ 
‘ 
~ 
‘ 
j 
' ' 
! ~ 
3 
, 
‘ 
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cree of November 3d, 1884, and also denies that he 1s estopped to 
deny his personal lability. 

Respondent, having fully answered the said petition, respectfully 
insists that he is not further liable as a bidder on said property by 
reason of the fact that his bid was not accepted by a confirmation of 
said sale,and that he was discharged when the resale was ordered by 
the decree of Jan’y 22d, 1885. Respondent therefore insists that no 
decree can be entered against him as prayed for in said petition ; 
nor is the petitioner entitled, as respondent is advised, to the relief 
as prayed for by him as against the respondent. 

Respondent therefore prays that the said petition be dismissed, 
and that respondent be decreed his costs by him about his defence 
here expended. 
J. N. CAMDEN, 

By (Counsel. 


J. B. JACKSON, Sol. 


251,252 Sratre or West VIRGINIA, | 
Wood (County. | oo. 


the respondent whose name is signed to the foregoing answer; that 
he has read the same and knows the contents thereof, and that the 
matters therein set forth so far as stated on his own knowledge are 
true, and so far as stated upon information derived from others he 


Johnson N. Camden, being duly sworn, says upon oath that he is 


believes to be Lrue. 


J. N. CAMDEN. 


Sworn and subscribed to before me this 50th day of April, 1SSo. 
LUCIUS A. COLE, 
Notary Publie. 


253 Depositions taken on behalf of Heman Loomis and filed 
in the clerk’s office on the 9th day of May, 1885, are in words 


and figures as follows, to wit: 


Depositions taken befere me, Barna Powell, a commissioner of the 
circuit court of the United States for the district of West Va., pur- 
suant to the annexed notice, to be read in evidence in behalf of 
the Heman Loomis upon a petition filed by him in the chancery 
cause of I. L. Bb. Mayhew & Co. against.The West Va. Oil & Oil 
Land Company & others pending in said court. 


May Ist, 1885.—At the othee of the clerk of the circuit court of the 
U.S. for the district of West Va., in the ecourt-house and P.O. build- 
ing, Parkersburgh, W. Va., the taking of depositions is commenced. 

Present: B. M. Ambler, counsel for Heman Loomis. 

Y J. B. Jackson, Esq., counsel for J. N. Camden. 


Thereupon W. L. Cole, a witness in behalf of Heman Loomis, be- 
ing by me duly examined, cautioned, and sworn to testify the truth, 
the whole truth, and nothing but the truth, deposes as follows: 
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By B. M. Amber, Esq. : 


] ? lett , . | — ] 4 
Ques. 1. What relation do you bear to the court and parties in 
Lt) = ‘ ‘ lh 
’ | i: ‘ . ] . ; ‘ . : - »* . , 3 | 
Ans. | am a member of the bar of this court; I was one of the 


commissioners appointed by the court to make sale of the property 

in this cause; | am one of counsel who instituted this suit, 
and have been counsel of record in the cause for James H. 
(Carrington, A. C, Worth, Wm. H. Beach, the Toledo Nat. 


ank, Benj. B. Valentine, and R.S. Blair; | reside at Parkersburgh, 


(ues. 2. Please state what occurred between you and Mr. J. N. 
Camden on the Ist of October, 1554, 1n reference to the sale made 


OV Vou ana Vour COconnilssioner that aay. 
a . > ’ | 
Ans. Hirst Saw Mr. Camden : 
{ a» 4 rr | . } _— Pn on a, Faas ] ° , 
aiver 2 0 CLOCK }). EEE of that dav: he offere ia bid Io! Lhe propert\ é 


i] 


’ 2 , ’ 
Ltne s ie’, Which commenced soon 


~_ 


— 


’ . . . " y 
lead to ery his bid ior some time, and, no other 
Lue auctioneer Ur our adirection knocked the prope rtv 
down to Mr. Camden at his bid. S175.0500. 


it with Gov. Jackson and myself immediately 
after the sale was closed to his (Camden’s ottice, which was about a 
square away, to receive the cash, as I supposed, in compliance with 
his bid. Mr. Cainden presented to us then the copy of a contract 
and a no ittached thereto, which copy and notice are filed with 
OUP Fepo! [ the sal mad in said « LLLS¢ and s ii to us that he de- 
sired to tender that contract, the original of which he would procure 

we desire n compliance with the purchase made by him. 


In which Mr. Camden partic him that, undet 


} r - s ’ : } : i . i = ‘ . , ; 
thie terms ol he deeree DV virtue of which we made said saie, We 


} 
mated. we answer 


} , , , , , 
7 rat anr + #hy : ‘ ot « ° . : ' , craft tiynn tor 
COULU LO AdCCOH the contract as a compilance with the terms oI suie— 
’ 
' > = ; ‘ sviyl ‘ “res T. 7 thay cy } t : 
Liat We COUICd ACCeCHI mOvnInNe VUL Casil. 
i P ae | 


Mr. Camden then requested us to make a report to the court 
Jo of the tact that he had tendered that Cunhtract, So that the 
uestion as to his right to purchase the property under said 
contract might be passed upon by the court. 

t if it should be decided that he had not the ri 


LO purchase Line property nnder said contra Lit? ¢ x pected tO pas the 
i i ' 


] 4 1? . : ; ye? ’ ‘yur? 
tioned by us in our report, viz., the payment 
’ ’ : ‘ ] i ’ 7 ° 
O] thi Cush instead of the contract, as ne Wa i he question Ol his 
. P ' — . ,* } ‘ } . | . 
linbilits Inder sald contract first disposed or pv the court. 
' tt , ion al os eae this ae 
Considerable time was consumed Ln the discussion of this matter— 
—_ oe Ao a —— —— nd id » fo sh. 
pore sume Irom hall ar nour to an nour and ao how lll ttilis 
Statement undertake to @glve the conversation as 1t occurred, but 
} ‘ ; ' | — ‘ | * s 7 . : pean f ‘ ,% ] 
mave Staled LHNe SUVUSLOUNCE OFT 1L aS ACCUPULCLY as Cilill GUO SU, 


> ’ ‘ } ] ‘ | i. + + ‘ e yrs 
Ques. 3. State whether Mr. Camden made the statements narrated 
by vou above in re sponse to a demand on the part of the commlis- 
sioners for settlement with them under his bid, or 


a 
Lioh CumMe avout. 


Lb6—bto0 


wit a timate diemsbiohinenniidieneds ote tae ee ee ana pen ‘ — 
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Ans. I can’t say the statement so made by him was in response 
to a demand, technically speaking. We were there at his office, at 
his lr eque St, for the pl Irpose of closing up the Si Pongal r ecel V ne pd ly 
from him, and his statements made to us were made in the course 
of the discussion of his right to tender and our right to receive said 
contract in compliance with the terms of sa 

Ques. 4. Are you willing so to amend vour report as to show that 
Mr. Camden intend d to pay eash in dis harge of his lability as a 
bidder, provided the court would not receive the contract tendered 

by him? 


Qr, rm} ] -] } 7. ale 
956 — Ene re port having been fited | think that | would — 
no rig cy ht.even Wit hi t he pi natioatage” ch PrCcotinissioner,. 

, Ce q al r ey a as 
to make any change in it, except by leave of the court, but have no 


obi yyect ion LO stating 


—“_ 


the facts above stated at any time or 1n any 
] } } ’ . 
manner wnel called Upon LO GO SO. 


B. M. Ambler, counsel, objects to witness’ opinion. 


— 
~~ 
— 
_— 
-~ 
~ 
— 
~ 
ad 
-~ 
~ 
— 
— 


Ques. 5. Will you amend your report 
setting up the above facts 

Ans. Not unless leave of the court be first ol 

Ques. 6. What notice did you have of the proceedings to vacate 
the bond of Thompson and Payne appea in tl , | 
ber 3, 1884? 

Ans. None. 

(ues. i What counsel besides you repres nti 
Toledo Nat. Bank, and others was in this vicinity on that day? 

Ans. The parties above mentioned by me as my clients In this 


- " . i 
Lak llied, 


_ 


— 
= 
— 
— 
7 
— 
~~ 
~— 
— 
A. 
4 
- 
- 
— 
— 


| } ’ . e " e 
case had no obvner counsel than myselt 10 thy Is State ab that tim 
vara ; x 5 an ene is vue as aoe 

My brother, C. C. Cole, is the only other counsel for said parties ; he 


resides in W ashington, D. C.,and was not here at the timme said order 
was made. 
Ques. 8. What was your first intimation of that proceeding 
Ans. It was about a week after the order appears to have been 


made before I heard it. I first heard a rumor on the street that the 
deposit of 810.000 had been withdrawn. I cannot at this moment 


recall who if Was th it mentione d it. | Vi ry SOOT) Lite rWillras C\- 
amined the record and found the order 


201 Ques. 9. In what part of your report did you make it ap- 
pear, as recited in the ord r, that J. N. Camden had e lied 

vith the terms of sal 
Ans. It does not appear in the report and, I think, it is not re- 


cited SO in the ord ? 
Ques. 10. In what part of your report does it show that Thomp- 
SOL and Payne COIN | ir | 
Ans. I think no mention of Thotapson and Payne is in the 
report. 


_ 

- 

~ 
awe 
—_ 
Y aa 

‘ 

— 
om 
—) 
ay 
— 
— 


“ft 
x | 
’ _ i] {} 4] } ’ r , r 
Ans. I was 1n the office of thi udge Of this court in t renoon 
; 4] eect , , ti sacolan «lone bss 
Ol thi: it di: iy. i Le JUaALe Was on the ben hTrauring the dav. in the 


court-room, | was not aware of it: all the business I done in court 
° } . _ 
Ol} that day was In the juds re's oee. 
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allow him to pay cash, if the contract was rejected ; and, if so, what 
he said about it? 
Ans. I have no recollection of Mr. Camden asking me that ques- 
tion. I have an indistinct recollection of Mr. Cole and I discussing 
that point after we left Camden’s office. 
271 Ques. 49. What official position did you hold in West Va. 
last fall? 
Ans. I was Governor. 


J. B. JACKSON. 


By consent and agreement the taking of further depositions in 
this cause is continued until May 4, 1585, at the office of Barna 
Powell, on third street, in the city of Parkersburgh, West Va., instead 
of the oftice of the clerk of the U.S. circuit court, as recited in the 
notice under which these depositions were commenced. 

BARNA POWELL, Com’r. 
Tue United States OF AMERICA, | | 
District of West Virginia, j Wi 

I, Barna Powell, a commissioner of the circuit court of the United 
States for the district of West Virginia, duly appointed and qualified 
by said court, do hereby certify that the foregoing depositions of W. 
L. Cole and J. b. Jackson were duly taken by me pursuant to the 
aunexed notice, at the time and place and within the hours in the 
annexed notice specified. 

Given under my hand this 4th day of May, 1885. 

BARNA POWELL, 


Commussioner Uy, S. Corcuit, Dist. of W. Va. 
272 Costs of These Depositions. 


Commissioner’s costs: 


RIE Fy TOIT .,.n casensessoscstcneciebtanetiiendabaniipe diphueien enieniniieumniaie aiaduiniadiaildi OU 
Writing depositions, Se Oe Be cht inicteciseninn a 1s 60 
i EE LLL OTT AO TT NN POA LIE oU 
SN ae MeN casas eciensin ncaa sec ee: sehen 20 
ee iii i sitnteee sanhtiaciaatiniin S14 60 
Charged to Van Winkle & Ambler, att’ys. 
ee I TI Te I aici aici erseiner scons istieieerenn $4 00 
2 " Z sp’ns EN ee Oe NMC HD. Ce eh LE RES lL OO 
, one il ieasta liana iaiebitbiilaitiaieiladeeiatacas .. $0 00 


BARNA POWELL, Com’r. 
Exhibit No. 1, filed with the deposition of J. B. Jackson, to wit: 


PARKERSBURGH, W. VA., Oct. 2, ’84. 
Gov. J. B. Jackson: 
Please see that my bid is reported as based solely on the contract 
presented in payment, without any other qualifications or conditions 
that would affect me personally or my bid. 


J. N. CAMDEN, 


*) 
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210 Depositions taken on behalf of the Toledo Nat. Bank & 
others and filed in the clerk’s oftice on the 9th day of May, 
1885, are in words and figures as follows, to wit 


Depositions of sundry witnesses taken before me, a commissioner of 
the U.S. cirewit court for the district of West Virginia, to be read 
in evidence in behalf of the Toledo Nat. Bank and others, peti- 
tioners, in the suit of F. L. B. Mayhew & Co against the West 
Virginia Oil & Oil Land Company and others, pending in said 
court. 


Said depositions are taken In pursuance Of a notice attached 
hereto, at the office of the clerk of the court aforesaid, and com- 
menced on the day therein named for that purpose, to wit, April 
28, 1SSo. 

W. L. Cole, Esq., appeared for Toledo Nat. Bank, Benj. B. Valen- 
tine, and R. 8. Blair, Esq. 

J. B. Jackson, Esq., appeared for J. N. Camden. 


A. K. Leonarp, a witness for the petitioners, being by me du 
sworn to testify the truth, the whole truth, and nothing but the 
truth, deposes as follows : 


” W. L. Core, Esq.: 


Cui . Where do you reside and what is your occupation r 

hae: T am an auctioner, and reside in Parkxersburgh, W. 

Ques. 2. State whether vou acted as the auctioneer in aaliben sale 
of the real estate and property decreed z- be sold in the suit of F. 
L. 6b. Mayhew & Co. against The West Va. Oil & Oil Land Co., in 

the U.S. cireuit court for the fisteic of West Va.? If SO, 
274 state by whom you were employed and how many times the 

property has been exposed for sale under the decree in that 
Case. 

Ans. I was; I was employed by W. L. Cole and J. B. Jackson, 
special commissioners; it has been sold three times and exposed 
five times for sale; I have cried all the sales. 

Cues. 5. How long have you been an an auctioneer in Parkers- 
burgh, W. Va 

Ans. I have a an auctioneer 29 years; in Parkersburgh, 25 
years. 

Ques. 4. At the second sale of said property, which is reported as 
having been made on the Ist day of October, 1554, state how many 
bids were offered for said property, and by whom. 

Ans. Mr. J. N. Camden came to me just before offering the prop- 
erty and asked me if I was going to make the sale: I told him yes ; 
he then told me to start the property al Payni and Thompson's bid, 
or Thompsen & Payne's bid, of $173,000. "After erying that bid for 
some time, Mr. Camden bid $50 more, and, after erying his bid for 
some time, by direction of the commissioners the property was 
knocked down to J. N. Camden, being the highest bidder, at $173,050. 

Ques. 5. Did you announce at the time of crying the bid of 


$173,000 whose bid it was? 


yp A fis ne ca rnb Bice - 
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Ans. My impression is that I did. 

Ques. 6. Do you know Oliver H. Payne and W. P. Thompson ? 

Ans. I don’t know Pavne, but know Thompson—he used to live 
here. 

Ques. 7. Was either of them present Oct. 1, 1854, at the sale? 

Ans. Not tomy knowledge; W.P. ‘Thompson, I think, was 
275 — present at the first sale, when the property was sold to Shat- 
tuck for $163,000. 

Ques.8. Was Mr. Camden present at the first sale of the prop- 
erty ; if so, did he or W. P. Thompson bid on the property al that 
time? 

Ans. Camden and Thompson were present during a part of the 
time while the sale was being cried, but neither one made a bid on 
the property, as I remember. 

Ques. v. W hi 1} the prope ruy ho kn eked down to Camad hn, Wet. 
1. 1SS4. at his bid, S173.050, ii he say anvthing before, at the time, 
or after the property was idee er down to him, as to whom he was 
bidding for? 

Ans. Not in my presence. 

A. K. LEONARD. 


L. B. DELLICKER, a witness for the ogee rs, being duly sworn 
to testify the truth, the whole truth, and nothing but the truth, de- 


poses as follows: 


sy W. L. Core, Esq.: 


Ques. 10. What is vour occupation and where do you r side ? 

Ans. I am elerk of the U.S. circuit court for the dist. of West Va.. 
and reside at Parkersburgh, West Va. 

Ques. 11. Were you present in the U.S. eircuit court during the 
present term, commen ‘Ing January 10, 1885, while th t) 
arising upon the sale of t perty In this cause made to J. N, 
Camden on the Ist day of October, 1884, were being argued before 


-—s ‘ — 


he pro 
the court ¢ If SO, ple ase state who Lp ye ared us counsel! for the pur- 
chaser, J. N. Camden.at that time’? 

Ans. [ Was pre sent at the ti ne named, and acc rding to my col- 
lection Caleb Boggess, Esq., appeared as attorney for J. N. Cam- 

den. 
276 Ques. 113. State who appeared as counsel for Oliver H. 
Payne and W. P. Thompson on the 3d day of November, 1884, 
and moved the court to make the order that was made on that 
day LO release them and their s urety, W. N. Ch incell r, Irom the 
bligation of their bond in the pen: uty of 
in this cause, as one of the conditions of tting 
the property to © . H. Shattuck for $163,000 ? 

Ans. The Same ‘counsel who appeared for J. N. ('am l nh, Caleb 
Boggess, Esq. I was present when the motion was made; the orig- 
inal of the order was in the handwriting of Mr. Boggess. I have 
made search for the original draft of the order, but 1 
and I have not yet found it, although I have made search for it. 


BIO) OOD ot : } 1 ‘ Ci ] 
e | » UV. Will@h Wis Tied 


r" 
aside the sale oj 


It IS MISsiala 
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Ques. 12. Who was present at the time thi 
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s motion was made by 


Mr. Boggess—of parties interested in this cause or of counsel ? 


Ans. No one, | think. 


} . _ 
. j . " od 
Lne moton ailoresald | 


kK just after the noon recess—al 


| 
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- > ‘ ‘> 7] ' ee . 
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Ques. 15. At about what hour of the day was the order made upon 


ut 3 o'clock p.m. 


lirt or to the judge In 


_— 
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Wis made LO the judge 


Bogvess Lhe judge 


onsisted of. 


havea receipt for 
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to me with the names of Wm. P. Thompson and Oliver H. Payne 
signed to it. 

Ques. 22. How long was it after the order of Nov. 3, 1854, was 
nade before L. A. Cole called for the money ? 

Ans. It was the next day—Nov. 4, 1554. 

Ques. 23. Was said L. A. Cole, J. N. Camden, or any officer of the 
Camden Consolidated Oil Co. present when the said order of Nov. 3 
1884, was applied for and made? 

Ans. I think not. : 
Ques. 24. Did you notify them that it was made? 
Ans. I don’t remember that I did. 


} 


L. B. DELLICKER., 


Upon motion of counsel for petitioners, and it appearing that J. 
N. Camden and W. N. Chancellor have not been personally served 


| with notice ot the taking of these depositions, the further taking of 
: . . . . . . ? =~ 

| these depositions is adjourned until April 30, 1885, at the same place 
t and between the hours named in the annexed notice. 

| BARNA POWELL, 

; [}. S, Commissioners. 
979 Apri 30, 1885. 


Pursuant to the above adjournment the taking of these 
depositions is resumed. 
| Present: W. L. Cole, Esq., counsel for petitioners. 
_ J. BD. Jackson, lisq., 7 J. N. Camden. 


A. K. LEonNARD, who was heretofore examined, was reealled for the 
purpose of cross-examination. 


By  S b. J L\CKSON, Hsq.: 


Ques. 25. You say in answer to Ques. 4, direct examination: “ He 
(Camden) then told me to start the property at Payne & Thompson’s . ; 
bid or Thompson & Payne’s bid of $173,000.” Did he not tell you 
that he was authorized by Thompson & Payne to start the property 


for them at their bid of $175,000, and that he offered that bid for 
them ? 

Ans. Well, that is the way l understood it then and the Way I 
understood it when I answered in response to Ques. 4, but I am not 
sure which way he put the names, Payne & Thompson or Thomp- 
son & Payne, or Cleveland parties; which ever way it was the bid x. 
was made for them and not for himself—as I understood it. 2 

A. kK. LEONARD. 


280 L.. A. CoLe, a witness for the petitioners, being by me duly 
cautioned, examined, and sworn to testify the truth, the 
{ whole truth, and nothing but the truth, deposes as follows: 


By W. L. Coxe, Esq., petitioners’ counsel: 


— Ques. 26. Please state what position you hold with the Camden 
Consolidated Oil Company. 


. 
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Ans. I am secretary of that company, and have been for 4 or 5 
years. 

(Jues. 27. Who is president of the company t 

Ans. J. N. Camden, and has been since its incorporation in 1875. 

Ques. 28. Have you been connected with the company ever since 
Its incorporation ¢ 

Ans. Yes. | 

Ques. 20. Where does that company have its principal office, and 
what is its business ? 

Ans. Parkersburgh, W. Va.; manufacture of petroleum oils, in- 
volving the purchase and sale of the same. 

Ques. 80. How many refineries are owned and controiled by said 
company, and where located ? 

Ans. ‘Two; one in Parkersburgh and one in Baltimore. 

Ques. 31. Was Wm. P. Thompson, now of Cleveland, formerly an 
officer of the Camden Consolidated Oil Co.; if SO, how long was he 
connected with that company ? 

Ans. He was; about 10 years. 
Ques. 52. Has he ever severed his connection with the Co. ? 
Ans. No. 


(Jues. oo. Is the said Thompson also an officer of the Standard 


} 


Ans. I understand he is. 
281 Ques. 34. What office does he hold in the Standard Oil 


Ans. Vice-president. 
Ques. 35. Is he related to J. N. Camden by marriage or other- 


Ans. a. N. f amd lL} married his sister. 
ies. 36. Do you know Oliver H. Payne, of Cleveland? 
Cur 8. Oo. Is he connected with the Standard Oil Co. as othicer, 
stockholder, or otherwise ? 
Ans. I do not know. 
(ues. 39. What business is the Standard Oil Co. engaged in? 


-. 


Question objected to as irrelevant; and further, the Standard Oil 


Co. bi Ing a corporation its charter 1s the best evidence of the nature 
of its business. 


Ans. I understand it to be engaged in the purchase, manufacture, 
and sale of petroleum oil. 

Ques. 40. Does the Camden Consolidated Oil Co. have large busi- 
ness transactions with the Standard Oil Co.? 

Ans. It has some, but not very large. 

Ques. 41. Is the Camden Consolidated Oil Co. the principal pur- 
chaser of ols produc d from the oil fields of West Va.? 

Ans. ‘To the best of my knowledge it is. 

Ques. 42. Has that Co. furnished the Baltimore & Ohio Railroad 
Co. with its lubricating oils for several years past ? 

Ans. No; not for 5 years. 
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Ques. 43. Who has furnished that Co. with its lubricating oils 
during the last 5 years 


. fae j . ] , 
Question objected to as Irrelevant. 


Ans. I think the S. P. Wells Oil Co. 
Ques. 44. Was the oil furnished to the S. P. Wells Oil Co. by or 
through the Camden Consolidated Oil Co. ? 
282 Ans. The ¢ — n Con. Oil Co. sells the 8S. P. Wells Oil Co. 
some crude « 

Ques. 45. Does ta not sell to the S. P. Wells Oil Co. all or a prin- 
cipal part of the oil whi ‘h the S. P. Wells Oil Co. sells to the Balti- 
more & Ohio R. R. C 

Ans. It does not sell all nor any part of the oil sold the railroad 
Co by the 8. w Wells Oil Co. 

Ques. 46. What disposition does the Camden Con. Oil Co. make 
of its lsbeicatingr oile produced in West Va.” 

Objected to as irrevefant and as calling for information in rela 
to the business of this company not warranted by any pleading in 
the cause. 


Ans. It sells them to various customers. 

(ues. 17. Is not ‘hee ©. P. Wells Oil Co. one of the largest pur- 
chasers of that kind of oil ‘ 

Ans. No. 

Ques. 48. What proportion of the stock of the 8. P. Wells Oil Co. 
is owned or controlled by the Camden Con. Oil Co. or the officers 
and agents the reo! 

Ans. None of it is owned by the Camden Con. Oil Co. I own 
S000 of its stock. I do not know what is owned by any other 
officer. 

(Jues. ‘9. Is J. N. Camden the owner of any stock in the 8S. P 
Wells Oil Co. ? 

Ans. I don’t know. 

(ues. 20. Was W. P. Thon Ipson present at the first sale of the 
property in controversy in this ¢: ause when it was bid in by C. H. 
Shattuck at $163,000 ? 

Ans. I do not know. 

Ques. 51. Were you present at said sale? 

Ans. I was not in the city at the time. 

Ques. 52. Were you present in court in June 1884, when 
283 Wm. P. Thompson and Oliver H. Payne offered the “ vem 
bid” for the property in controversy in this suit? 

Ans. I was. 

Ques. 53. Were they present in court; if not, by whom was that 
‘ upset bid” offered ? 

Ans. They were not present in court. A telegram was addressed 
to the clerk of the court, L. B. Dellicker, and a duplicate was, at the 
same time, received by me stating that they had addressed such a 
telegram to L. B. Dellicker, and that 1 was authorized to confirm it. 
The telegrams were signed by W. P. Thompson and O. H. Payne. 


a! 


‘>= 
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| then instructed Col. ¢ ‘has. Marshal to make the offer or bid in open 
court. 

(ues. 54. Was Chas. Marshal counsel for said Payne& Thompson ? 

Ans. lie was. 

(dues. 55. Where does said Marshal live, and at whose request did 
he come here to attend the court at that time? 

Ans. He lives in Baltimore. I do not know at whose request he 
came here at that time. 

Ques. 56. Who paid said Marshal his fee an 
Ing said court, in this cause, at that time? 
Ans. I did, for Thompson wm Payne. 
(Ques. ob. Was he paid by the check of the Camden Con. Oil Co.? 
Ans. I forget whether he drew on it or whether [ remitted him: 


it was paid by me, through the Camden Con. Oil Co., for Thompson 


d expenses for attend- 


Ques. 56. Did you, prior to the receipt of the dispatch from Payne 
& ‘Thompson, mentioned by you above, have any conference or cor- 
respondence with them, or either of them, about the sale of said 
property to sat id Shattuck, or relating to their offering an “ upset 
bid” for the property ? 


} 


254 (Juestion objected LO upon the ground that the defendant 
‘’amden is not bound by any conferences or arrangements 
had between the witness and Thompson and Payne. 


Ans. Yes: I did. either or both. and I don’t remember which: to 


the best of mv recollection. | had some corr spondence with them. 


Ques. 57. Did you,on the same day of the receipt of said telegrams, 
or the day before, send the tn, Or either of them,a telegram relating 
to the offer of the “upset bid” by them? 

Ans. I have no recollection. of having — sO. 

Ques. 08. Have you any knowledge of ; elegram being sent 
to them from Parke ve. about that time, “. rel; itlonh to suid sale 
or “upset bid?” 

Ans. I have no sea ras I [ may have sent them telegrams 
myself on that subject, but I have no distinet recollection of it at 
this date. 
ues. 59. Can you ascertain by examination whether you did send 
1 tele: crams ¢ 

Ans. ie: | have no copies of any such telegrams. 

Ques. 60. By what line was such dines sent, if at all? 

Ans. By the Western Union Co. 

Ques. 61. Was there any previous understanding between your- 
self and the said Payne & Thompson in relation to their offering an 
‘upset bid ” for the property ? 

Ans. There was. 

Ques. 62. How and when was that understanding had ? 

Ans. either by correspondence or conference, as before answered, 
during the month of June, 1884, and prior to making the offer, but 
I cannot more definitely fix the date. 

Ques. 63. Did you or not, before that time, write them one or 
more letters In relation to this matter of having the sale to Shat- 
1S—bo0 
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tuck set aside by offering an “upset bid,” if necessary, 
285 to accomplish that purpose ? 

Ans. I cannot at this time say just what, or whether any 
correspondence was had with them, or whether it was by confer- 
ence. 

Ques. 64. If it was by letter, have you not a copy of that letterand 
their reply ? 

Ans. I have ne copy of any letter written them on that subject, 
but I have a letter authorizing me to act for them, in my discretion, 
if they should not be present in person. 

Ques. 65. Will you please produce that letter and allow the com- 
missioner to make a copy of it to file with your deposition ? 

The defendant, J. N. Camden, by counsel, objects to all of the fore- 
gvolng questions and answers as relates to the correspondence and 
negotiations had between the witness and Thompson and Payne as 
to the making of their “ upset bid ” therein referred to, and further 
to the production of any letter pertaining to the same matter, it not 
wtppearing that the said Camden was privy thereto, or that the said 
negotiations and correspondence was carried on at his instance or 
request, or that he was in any wise interested therein. 


Ans. No; for the reason that it does not relate solely to the mat- 
ters relevant to this case. 

Ques. 66. If you corresponded with said Payne and Thompson 
by telegraph about their said bid, was or was not said telegrams in 
cipher ? 

Ans. They may or may not have been, if sent. 

Ques. 67. Did you have any other cipher arrangement for tele- 
graphing to the said Payne and Thompson than the cipher used by 
the Camden Con. Oil Co? 

Ans. No. 
286 Ques. 68. Was that cipher arranged for the said Thompson 
and Payne individually, or was it for correspondence between 
your Co. aud the Standard Oil Co. ? 

Ans. If any telegrams were sent and were in cipher it was in the 
general cipher used by the Camden Con. Oil Co. for general corre- 
spondence with its business connections in all parts of the country. 

Ques. 69. Was not the said Oliver H. Payne in June, 1884, vice- 
president of the Standard Oil Co. ? 

Ans. To the best of my knowledge, he was the treasurer, but he 
may have filled both offices at that time. 

Ques. 70. What office did Wm. P. Thompson then hold with the 
Standard Oil Co. ? 

Ans. He was the secretary of that company. 

(Jues. 71. Who employed Caleb Boggess to make the motion 
which was made for Payne & Thompson in this cause on Nov. 3d, 
1884, to release them and their surety from the bond which they 
had given to secure their “upset bid,” and to return to them the 
$10,000 deposited by them for the same purpose ? 

Ans. I did. 

Ques. 72. At request? 
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Ans. Under mv discretionary authority to act in their intérest. 

Ques. 73. Who paid Boggess his fee for that service ? 

Ans. I do not know. 

(ues. 74. Do vou know any person by the name of J. N. Camden 
who is connected with the oil business except Senator J. N. Camden, 
the president of the Camden Con. Oil Co.? 

Ans. I do not. 

Ques. 75. Did you read an article over the signature of J. N. Cam- 
den, in the February number of the North American Review, en- 

titled “The Standard Oil Co.,” which magazine containing 
287 said article is now handed you? 
Ans. I did. 

Ques. 76. Did you ever have any conversation with said Camden 
in regard Lo that article ? 

Ans. I have no recollection of ever having had any conversation 


with Camden in regard to that article; the first | ever saw or heard 
of it was after its appearance in the review of the date named. 
Upon motion of W. L. Cole, counsel for u titioners, the magazine 
referred to above as the North American Review 1s filed as an ex- 
hibit with L. A. Cole’s deposition, marked Exhibit No. L, Barna 


Powell, commissioner. 


To the filing of which book as an exhibit the said J. N. Camden, 
by his counsel, objects ius being irrelevant to any Issue raised by the 
pleadings in this Cause. 

And the said counsel not having read said article, and not having 
time to do so now, requests counsel for plaintifl LO point out that 
part ol said article relied Upon by him as r ferring to the “ upset 
bid 5 of Thompson W Payne, hereinbefore testifie d of. 

Counsel for petitioners, in reply to the request above made, — 
that he relies upon the whole of said article, commencing on page 
IS1 and ending on page 190, the caption and signature both in- 
clusive,and the relevancy will fully appear upon counsei reading 
the article. 

Ques. 77. Is the business management of the Camden Con. Oil 
Co. and of the S. P. Wells Oil Co. harmonious and otherwise ? 

Ans. Harmonious. 

(ues. 75. Were you present at the sale of the property in contro- 
versy, made on the 17th day: of March, 1885, under the decree made 
in this cause ? 

Ans. It was. 
288 Ques. 79. Were the said Payne, Thompson, or Camden 
present at that sale? 

Ans. They were not. 

Ques. 80. Were any members of the Standard Oil Co. present at 
that sale ? 

Ans. I don’t know. 

Ques. 81. Do you know Charles H. Pratt and Mr. J. D. Archi- 
bald ? 

Ans. I do. 


140 JOHNSON N. CAMDEN VS. F. L. B. MAYHEW & CO. ET AL. 


Ques. 82. Are they engaged in the oil business ? 

Ans. They are. 

Ques. 83. Are they connected with the Standard Oil Co.? 

Ans. I don’t know. 

Ques. 84. Have you not recognized them in business transactions 
as officers or agents of the Standard Oil Co. ? 

Ans. I have not. 

Ques. Sd. Where do they live? 

Ans. They do business in New York. I do not know where they 
live. 

Ques. 86. Has the Standard Oil Co. an office in New York? 

Ans. It has. 

Ques. 87. With what organization engaged in the oil business 1s 
either of them connected ? 

Ans. I believe Chas. H. Pratt 1s president of the Pratt Manutfact- 
uring Co. and that J. D. Archibald is an officer in the Acme Re- 
fining Co. 

Ques. 88S. Are the Pratt Manufacturing Co. and the Aeme Refin- 
ing Co. harmonious in their business with the Standard Oil Co. ? 


Objected to as irrelevant. 


Ans. I don’t know. 

Ques. 89. Is it not so understood in the oil business ? 
289 Ans. I do not know what relations exist between the Pratt 
Manufacturing Co., the Acme Refining Co., and the Standard 

Oil Co. ? 

(ues. 90. | request that the witness wil] answer the last preceed- 
ing question as propounded ? 

Ans. I do not know what relations exist between the Pratt Manu- 
facturing Co., the Acme Refining Co., and the Standard Oil Com- 
pany. 

Ques. 91. Do you decline to give any furtl 
tion? 

Ans. I have already answered under oath, and to the best of my 


& 


er answer to thy ques- 


knowledge. 

Ques. 92. Were the said Archibald and Pratt present at the sale 
on the 17th day of March, 1885? 

Ans. They were. 

Ques. 93. Did the Camden Con. Oil Co. furnish, direetly or in- 
directly, any part of the $119,100 paid by ©. H. Shattuck to the com- 
missioners in compliance with his bid made for said property on 
the 17th day of March, 1885? 

Ans. It did not. 

Ques. 94. Do you know who furnished that money or any part 
of it? 

Ans. I don’t know. 

Ques. 95. Was tliere any arrangement or understanding between 
J. N. Camden, the Camden Con. Oil Co., or the Standard Oil Co. 
and the said Shattuck with reference to that sale ” 

Ans. I don’t know. 
Ques. 96. Do you not know that the said Camden, prior to said 


a ——s 
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. ' : : :; 
Suie, Was In conterence with said Shattuck as to such arrangement 
or looking tO 1 


ie making of some arrangement ? 
Ans. I do know that he was. 


2O0 Cross-examined by J. B. Jackson, Esq: 


res4 , sl . : . 
There not being time to complete the taking of 


K 1 f these depositions 
on this day, the further taking of the same is continued until May 
l, 1885, at the same place and between the hours named in the an- 
— nexed notice 


BARNA POWELL, Com’r. 


May Ist, 1S85.—Pursuant to the above adjournment, the taking of 


depositions in this cause is resumed. 
Presi nt: W. lL... Cole. lusq ’ petitioners’ COUTDS* 
x Z 3. Jackson, lusq., J. N. Camden's COULISC 


. , 

(). 97. Ilow long prior to.the June term, 18584, was it that you 
had conversation or corre sponde nee In relation to the otter of an 
i, ‘ 


san 2 » 4 , ;, oh. OF “ae — ) 
upset bid” for the property with Thompson «& Pavne ‘ 
i | . : 


’ Ans. It was some time in the month of June and prior to the 


at any interview had by 


. * a , ¥ . 
(Jues } estat li Vou know. where J. N. ¢ aideh Was at the Cconl- 
| ge 
mencement of the lu e term, d4, Ol thie cou 
Ans. I do not know 
‘ > ) — ‘ > . 
Ques. 100. Was he in the city of Parkersbu if not, how long 
; ? + 
; 1 re bye 1} Pyeg di] 
1] P ! 
\} ~ Hest oF MV recolrection big — | | irkersburgh: 
' P 1 . 
from about May 1. 1SS4. until his return from rope in the fall of 
tips ‘ iT’ 
, . 7 ‘ 7 
(ues. 101. Ilad you any instruction yn J. N. Camden 
; 4 . " , _ » 
29) 1) Salat te 1 OF COUTL to CMiploy COUlS* LOFT fiithh, OF ill 
Cf al - oe 405 ‘ sion : in rT 
cies i (J) UGiat ( Beeteteee ( on. ' ni ( oO. LO Nake Ol Omel itil upset 
bid” for s i property ¢ 
' i I 
Ll ~ I ldi | j 
t ; \ ¢ ] Teh. =. ; 
r \J lcs I, \\ if . Li | }O)] | oO Drop ~ iT) | DSC bid ior 
; a , . . . . 
" " j . . = 
{ SA pProy { if of any otnel Pers Ul ration than the 
? ;*] ‘ + n 
| said Thompson & Payni 
- ; 
' Ans. | Snot 
4 , ] \ | hy * 
(Ju S. [Ue \ vnose instance aid vou empt I larshal to otter 
sald bid to the court 
: ’ 
q ’ 7s , 7 * 
Ans. | emploved him under my discre y authority from 
| ' } 
hon Tp iV ravilye 
‘ 4" , , , " . , | , , 7 » onl 7° " ‘ 
Ques. 104. After the bid was allowed by the court did you go to 


'? 


. baal bias bnceeeen } Ts ym 
ye Cleveland on this business and what did you d 
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Ans. I went to Cleveland and got the bond signed by Thompson 
& Payne and brought it back to Parkersburgh. 

Ques. 105. Did any person here sign the bond as surety; and, if 
so, at whose instance did he do so and under what arrangement ? 

Ans. W. N. Chancellor signed the bond with Thompson & Payne 
at my request, but on condition that before signing [ should ceive 
him adequate indemnity against any possible liability which might 
attach to him by reason of his joining them in the bond. When ] 
went to Cleveland it was as much for the purpose of securing an In- 
demnity bond for Chancellor, the !ocal surety, as for any other pur- 
pose, and | brought back from there a bond for $250,000, made by 
Thompson and Payne in favor of W. N. Chancellor, to protect him 

from any loss or damage which he might suffer by reason of 
292 any loss which he might sustain by reason of his joining 

Thompson & Payne in the bond made to the court. I deliv- 
ered the indemnifying bond to W. N. Chancellor, who then sigued 
the bond which was delivered to the court. 

Ques. 106. Was J. N. Camden in Parkersburgh on the 3d day of 
November, 1854, or about that time, while the court was in session ? 

Ans. He was not. 

Ques. 107. Did he authorize you at that session of the court to 
move for a surrender of the bond of Thompson & Payne and the 
return of the $10,000 deposit ? | 

Ans. He did not. I never had any correspondence or conyersa- 
tion with him on the subject. 

Ques. 108. Was he (Camden), so faras you know, personally inter- 
ested in said motion ? 

Ans. Not to my knowledge. 

Ques. 109. After you received the $10,000 deposit returned to 
Thompson & Payne by order of the court, and after the order was 
entered cancelling the bond of Thompson X Payne, did you call 
upon Mr. Chancellor to return the indemnifying bond; if so, did 


) 


you receive it and what became of it? 
Objected to by petitioners’ counsel because it is irrelevant. 


Ans. I called upon Mr. Chancellor and showed him a certified 
copy of the order of the court cancelling the $250,000 bond of 
Thompson & Payne; whereupon he delivered to me the indemnifying 
bond of Thompson & Payne in his favor. I then erased the signa- 
tures of ‘Thompson & Payne and returned it to Cleveland by mail. 


293 Re-examined by W. L. Cong, Esq. : 


Ques. 110. Are you not mistaken when you say in your cross-ex- 
amination that J. N. Camden was not in Parkersburgh on the 3d 
day of November, 1884, or about that time, while the court was in 
session ! 

Ans. Not to the best of my recollection. 

Ques. 111. Was not Mr. Camden here on the 4th day of Novem- 
ber, 1884, the date of the presidential election ? 

Ans. To the best of my recollection, he was not. I have no dis- 


aa 


~ 
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tinct recollection of the events of that day other than that I had the 
pleasure of voting for James G. Blaine on that d: Ly. 

(ues. 112. Was Caleb boggess here on the 5d di: ly f Novem ber, 
1884, when you saw him in reference to making the motion for the 
cancellation of said bond 4 

Ans. He was. 

Ques. 113. Did he come here at your request for that purpose 

Ans. He did not. He was here in attendance on the term of 
court. 

(Jues. 114. Was he not here at that time as couns | for J. N. Cam- 
den as purchaser of the property in this cause at the sale made Oct. 
1, 1884? 

Ans. I don’t know. 

(Jues. 115. Had he not before that time been employed by said 
Camden as his counsel as such purchaser ? 

Ans. | don't know. 

Ques. 116. Who was surety for Thompson « | 
nity bond to Chaneellor? 

Ans. There was no surety; it was their personal bond simply. 

(Jues. 117. Since your examination of yesterday In this cause 

294 have you had any conversation with J. N. ¢ omy ‘nin relation 

to the articlein the Northern American Review, to which your 
attention was called yesterday ? 

Ans. | have. 

Ques. 118. Did he or not disclaim the authorship of said article 

Ans. He neither did nor did not. 

Ques. 119. Did you say to him that the article had been filed with 
your deposition ? 


Ans. I did. 


‘2 


} 
‘ 


} 


ayne on their indem- 


*) 


Ll. A. COLE. 


There being further depositions to take in this cause, which 
CAhWnNOT be complet ted to-day, by consent and agreement of counsel 
the further taking of said depositions is continued until May 4th, 
ISSS. at the office of Barna Powell. commissioner. ve Third street, 
Parkersburgh, W. Va., between the same hours named in the an- 
1i¢ xed nowee., 


BARNA POWELL, Com’r. 


May 4th, 1885.—Pursuant to the above adjournment the taking of 
these depositions is resumed. 

Present: W. N. Miller, Esq., petitioner's counsel. 

7 J.B. Jackson, Esq.,— J. N. Camden. 

5. M. AMBLER, a witness for petitioners, being by me duly cau- 
tioned, examined, and sworn to testify the truth, the whole truth, 
and nothing but the truth, deposes as follows 

By W. N. MILLER, Esq. : 

Ques. 120. What party or parties do you represent as counsel in 
this cause? 

Ans. I represent the claim of Heman Loomis. 
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995 Ques. 121. Have you been or are you now retained as coun- 
sel by any other party than Heman Loomis? 

Ans. Imay have appeared for other parties to the record besides 
Heman Loomis, but for the past 1S mon’s or two years I have rep- 
resented only the Loomis claim. 

Ques. 122. Were you ever retained as counsel by any other party 
except Heman Loomis? 7 

Ans. Prior to June, ’83, 1 was counsel for a pipe-line Co., and 
probably appeared for others In this sult in collateral proceedings, 
but since June, 83, I have not been employed or retained by any 
one except Heman Loomis and those interested in his claim. 

Ques. 125. How, when, and by whom were you informed that W. 
P. Thompson and O. H. Payne were willing to offer an “upset bid” 
for the property in this cause, after the first sale thereof to Shat- 
tuck ? 

Ans. My recollection is not distinct. It was on t 
when the exceptions were being argued, in June last, and I could 
not say whether my informant was Mr. L. A. Cole or Col. Marshal. 
I don’t remember how ; it all took place at the bar of the COUT, 
while I was arguing exceptions; the chief justice asked me whether 
we proposed to put in an upset bid, and either I was told by the 
gentleman named that an “upset bid” would be offered or Col. 
Marshal stated it at the bar of the court. Col. Marshal was with me 
seeklug to set aside and vacate the sale at that time. 

Ques. 124. For whom did Col. Marshal appear in that proceed- 
ing? 

Ans. I was counsel of record for Heman Loomis. Col. Marshal 

appeared to sustain the exceptions | had filed in Loomis’ 
296 name. He was employed by Mr. Camden, as [ understood, 
to assist me 1n vacating the sale. 

The first I knew of his representing Thompson & Payne was after 
we got into the argument and into the case. My recollection is 
that he did appear for Thompson & Payne as well as to appear with 
me. 

Ques. 125. From what source did you get your information that 
Col. Marshal appeared for J. N. Camden? 

Ans. I did not understand him to appear in the name of J. N. 
Camden, but Mr. Camden employed him to appear in the name of 
Heman Loomis. I[ so understood it from Mr. Camden. I don’t 
know who employed him for Thompson & Payne. 

Ques. 126. When did you first learn that Mr. Camden employed 
Col. Marshal in that capacity and for the purposes you have named? 

Ans. Several days, probably ten or more, prior to the hearing. 
I can be exact by reference to papers not with me. 

Ques. 127. WasJ. N. Camden in Parkersburgh during the time the 
argument upon the exceptions by yourself and Col. Marshal were 
proceeding in court? 

Ans. I believe not. 

Ques. 128. Had you any information before the day you argued 
the exceptions that an upset bid for the property was proposed to be 
offered ? 
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Ans. To the best of my recollection, I had not. 
Ques. 129. Who informed you first that Thompson & Payne pro- 
posed LO offer an upset bid 4 
Ans. I can give no other answer than as above. 
Ques. 130. Did vou not get all the information you had re- 
297  specting the purpose of Thompson & Payne to offer an “ upset 
bid” from Col. Marshal in the presence of the court during 
the progress of the pa «lings upon the confirmation of the sale to 
Shattuck, or about the time of closing the argument on the excep- 
tions ? 
Ans. I got my information either from L. A. Cole or Col. Marshal 
during the time that hearing was in progress; my reccllection is not 


Ques. 131. Did you have any communication with Thompson & 
ither of them, by letter or telegram, in relation to said 
‘upset bid,” before or after it was offered? If so, state what the 
communication was, what was said by them or either of them in 
relation to said bid, and if you have letters or telegrams from them 
on the subject please produce and file them with the commissioner 
OP permit him to COPY the same. 
Ans. | had no communication with them, direct or indirect, on 


[ said nothing about the “upset bid” and heard nothing about it, 
except what passed between L. A. Cole, Col. Marshal, and myself, 
and except what oecurred in court. 

Cue 5. By Were you pore sent on the 3d day of November, 1SS4, 
when the ord r was made, Ol) motion of Thompson AY Payne, Culi- 
cellinge their bond and ordering their depos sit of $10,000 to be 
returned to them ? 

Ans. | was not. 
les. 135. Where were vou at that time? 

Ans. I have no distinet recollection o ransactions of that 

day, except threat Was in town until about ; Past t o'clock, when l 

went to Williamstown to make a Sper eh. | refer to Nov. Sra, upon 
which day the order seems to have bi 1) ntered. 

SIO Ques. 134. Did you know that the motion was to be made? 

ns. The witness desires to explain: I have been counsel 


* 


—- 


in thus matter as the sole representative of Heiman Loomis and his 
claims. Ll hav ob} ected to belng sworh bY elther side, in the pres- 
ent controversy. because of my profession il connection with it [ 


re now, in obedience to a summons, and would be excused if 
[ could. I do not now waive any question of privilege; personally 
| have no objections to telling all I know in regard to these transae- 
tions, but | don’t want to make improper disclosures. In answer to 
the question, I did know that proceedings would be taken to vacate 
the bond, on tha eround that a bid had been offe “ in CXACess of 
Si (0.000, 
(Ques. 155. Why did you not resist sald motion and object LO said 
order Ly Ing made? 
Ans. I expected and believed that Mr. Camden would pay 
s | 73,050 for the property, unless the court ace pled a certain con- 


LU 
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tract which is in evidence in discharge of Camden’s liability as a 
bidder, and I had filed a petition for Heman Loomis asking the 
confirmation of the sale to Camden on the basis of his contract, and 
expected to look to him (Caimnden). 


The further taking of these depositions is continued by adjourn- 
ment to May 5th, 1885, at the place named in the above adjourn- 


ment, and between the hours named in the annexed notice. 
BARNA POWELL, Com’r. 


299 May 5th, 1885—Pursuant to the above adjournment the 
taking of these depositions is resumed. 
Present: W. L. Cole, Esq., petitioner’s counsel. 
" J. B. Jackson, Esq., J. N. Camden’s counsel. 


B. M. AMBLER’S examination continued : 


Ques. 136. Did you not consider such order as was made prejudiced 
to the interest of your client, Heman Loomis? 


Objected to as calling for the opinion of the witness. 


Ans. I did not know the form of the order until some time after 
it became of record. I believed on the whole that a release of the 
bond would not prejudice Loomis’ interests because I relied on the 
contract if the court would confirm on that basis, and if the court 
ignored the contract I expected Mr. Camden to pay the $173,050. 

Ques. 137. What reason had you to suppose that Mr. Camden 
would pay the cash for said property if he should become the pur- 
chaser thereof at a sum in excess of that offered by Thompson & 
Payne, and if the contract between the creditors was not accepted as 
a compliance with the terms of sale? 

Ans. A full answer to this question would require me to state 
matters in part which I understand are claimed as privileged. | 
desire to keep on the safe side of propriety, and, as at present ad- 
vised, I must respectfully decline to answer. 

Ques. 158. Who makes the claim of privilege ? 

Ans. A gentleman who was so connected with interests which he 
and Loomis had in some degree in common that frequent confer- 

ences and negotiations between him and me occurred and 
800 many matters passed between me and this party because of 

my connection with Loomis’ matters and of my professional 
relations to Loomis’ claim. 

Some things, | have no doubt, are covered by the rule of privi- 
leged communications; of others Iam doubtful, and would prefer to 
keep on the safe side. 

Ques. 139. When and for whom did you first get information 
that the communications referred to were claimed to be privileged ? 

Ans. Within the past few days I was told so by Mr. Camden, as 
to some matters. 

Ques. 140. Did not Mr. Camden make this claim since the pro- 
ceedings in which this testimony is being taken were begun ? 

Ans. It is fair to say that I had then been named as a witness in 
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a notice to take depositions in this matter. I afterwards saw Mr. 
Camden, and the fact of my being proposed as a witness was men- 
tioned. I told him some matters I would probably be called to tes- 
tify, and probably in response to a question from me, he stated that 
he considered that matter privileged. 

Ques. 141. Did that matter to which you refer in any way affect 
vour belief that Mr. Camden (in case the sale to him was not con- 
firmed upon the basis of the contract between the creditors he) would 
pay the cash for the property ¢ 

Objected to as calling for an opinion or belief and otherwise im- 
proper. 

Ans. I must decline to answer that question; and I would state 
in this connection that I have never, directly or indirectly, been 
retained, paid, or employed by Mr. Camden in this cause, the 

nearest approach to client and attorney between him and 
O01 me being that his interests lay in the same direction as 

the Loomis claim and was seeking to accomplish the same 
results. I represented a claim on which his interests in some degree 
turned. 

Ques. 142. At what time were the communications to which Mr. 
Camden referred and claimed as privileged made to you” 

Ans. I must decline to answer this question. 

Ques. 143. Has any other person interested in these proceedings, 
other than J. N. Camden, made any claim that communications 
made to you affecting any matters upon which you are called to tes- 
tify are privileged communications ? 

Ans. Mr. Camden is the only one who has made the claim in 
terms; I, of course, have myself intended to protect the privilege 
on Loumis’ behalf. 

Ques. 144. Did any other communications to which Mr. Camden 
referred take place prior to the day he purchased the property at 
the commissioner’s sale ? 

Ans. | must decline to answer for reasons stated. 

Ques. 145. Were you requested by Payne & Thompson, or by any 
other person, to make the motion that was made to cancel their 
bond and allow their deposit of $10,000 to be withdrawn ; and, if 
so, where, when, and by whom ? 

Ans. No one has claimed that this matter is privileged, but it is 
clearly so, in my mind, and I must decline to answer. 

Ques. 146. Were you requested by Payne & Thompson to make 
said motion ? 

Ans. I never communicated with or saw Mr. Payne in my life, 
and I don’t think the matter was ever mentioned to me by 
Thompson. 

Ques. 147. Were you requested to make such a motion? 
302 Ans. I believe I was. 
Ques. 148. Who did make the motion? 

Ans. Of my own knowledge I do not know; I was not there. 

Ques. 149. When was it that you were requested to make the 
motion ? 
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Ans. I can’t fix the date. My only recollection as to the date of 
the order depends upon the record. 

Ques. 150. Was you requested to make this motion on the day 
the order was entered ? 

Ans. I have no means of fixing relative dates in this matter. 

Ques. 151. Can’t you fix approximately the time you were re- 
quested to make the motion with reference to the date the order was 


made? If so, state as near as you can with reference to the date of 


the order. 

Ans. I can’t fix the date of the order except by the record, which 
appears to have been entered on the 5d day of November, ‘$4. | 
suppose I must have been spoken to a few days before that, but 1] 
can't fix the interval. 

Ques. 152. Did you have any conversation with Mr. Camden and 
Caleb Boggess about the making of said motion ? 

Ans. I must decline to answer. 

Ques. 153. Was Mr. Boggess, at the time you were requested to 
make said motion, counsel for Mr. Camden as purchaser of the 
property under the decree in this cause? 

Ans. Yes, sir; to the best of my recollection. 

Ques. 154. Did Mr. Boggess confer with you about making said 
motion ? 

Ans. Mr. Boggess and I were personal friends; he did come to 

my office about this matter and talked with me about it, and 
303 he perfectly understood that | was nol seeking the ¢ ancellation 

of the bond. My belief Was that he Was speaking to me be- 
cause he thought I was more familiar with the record than he. | 
was not in the talk with Mr. Boggess acting officially in. anyway, 
but simply conversation between gentlemen—both counsel, it is 
true—and I think that we discussed the form of the order and the 
proceeding. 

Ques. 155. Was the time you refer to when Mr. Boggess was at 
your office before or after you were requested to make the motion ? 

Ans. After; I can’t say how long after. 

Ques. 156. Why did you refuse to make the motion w 
to do so? 

Ans. I thought it might subject me to criticism and might com- 
plicate my case, and I was not clear what effect it might have on 
Loomis’ interest. I desired to be free to take any position with re- 
gard to it that might become necessary. | 

Ques. 157. If the court should be of opinion that the communica- 
tions made to you under the circumstances stated in your testimony, 
and which you say are involved in the matters upon wi! ) 


hen requested 


bicih Vou 
have declined tO testify, are nol privileged communications ure you 
willing to testify fully respecting them ? 

Ans. If all parties would agree I would testify to these matters, 
and, of course, [ would submit to any ruling or order of the court. 
[ have not decided,in my own mind, that these matters are privileged, 

and I want to say again that I feel somewhat embarrassed 
304 at being sworn in the cause where I am active counsel. 
Ques. 158. Would you have hesitated to have testified re- 


— 
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specting the communications referred to upon t 
were privileged had not Mr. Camden claime 
thre ~(> proceedings began ? 


Ans. I should have hesitated, and I had eo 
fi 
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riends at thi 
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| them LO be So since 
lted with several of 
ir to know what my 


Ans. He resided at Clarksburgh. W. Va. I don’t think he was 


. rior to October. 
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The Standard Oil Company. 


Senator Camden. 


Few things in fiction are more wonderful than the history of 


petroleum since the opening of the first oil well in Pennsylvania on 
August 28, 1859. Four years before that time, Jonathan Watson, 
who owned a tract of land on Oil creek, noticed oil flowing from a 
spring. . He took a bottle of it to Hartford, Conn., to have it analyzed 
by a well-known chemist. This authority pronounced it an arti- 
ficial product and nota naturalone. Had any person then predicted 
that Northwestern Pennsylvania and West Virginia would be found 


to contain vast reservoirs of this ol]. and that it would. in a seore of 


years, have added $1,000,000,000 to the wealth of the nation, he 
would have been considered insane; yet such a prediction would 
have fallen short of the truth. There are to day more than 20,000 
wells producing this oil, and over 100,000 persons are exclusively 
engaged in handling it. Railroads have been built to transport it, 
while through a network of over 4,000 miles of iron pipes, running 
over mountains, beneath rivers and through cultivated fields, streams 
of it pulsate continually. QOuiul from the wells in Pennsylvania lights 
the streets of South American cities, cathedrals in Europe, the 
mosques of Asia, the shop-windows of Jerusalem, and it is known 
and used over the whole civilized world. 
307 While Col. E. D. Drake has the credit of being’ the first 
person to drill successfully for oil in this country, Mr. Charles 
Lockhart, of Pittsburgh, Pennsylvania, was probably the first per- 
son who made the production of the article a business. The dis- 
covery of petroleum in Pennsylvania was followed closely by its 
development in West Virginia, on the Rathbone estate, at Burning 
Springs. ‘The first wells bored in West Virginia yielded oil at less 
depth and in greater quantities than the first wells of Pennsylvania, 
and in consequence West Virginia was supposed to be the richest 
territory, but the immense yl td or sulting from deeper boring and 
the discovery of new territory in Pennsylvania soon left that State 
without a rival. 

[In 1860 Mr. Lockhart visited Europe to introduce the erude and 
refined oils there, and although his samples attracted little attention 
at the time his trip was not without subsequent good results. Be- 
ginning In 1862 with shipments of 588,000 gallons of o1l to Germany, 
which was sold for $2,000, less than the cost of transportation across 
the sea, the exportation of oil has steadiiy increased, until it now 
reaches but little less than 2,000,000 gallons a day. For the first 
sevel) months of 1882 the value of the exports of petroleum and its 
products was 350,946,856, which was exceeded only by the exports 
of cotton and cereals. During the first eight months of 1882 
433,261,181 gallons of crude oil, or its equivalent in refined, were 
exported, against 590,016,648 gallons during the corresponding 

period in 1881. 
008 These surprising results are by nv means due to the simple 
discovery in 1859 that oil could be obtained by drilling for 
it. Petroleum was no new thing in 1859. It has been known in 
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Europe and Asia since the earliest ages of the world. Kerosene 
was extracted from the eannel-coals of England in —— recorded 
in the specifications of letters-patent granted at that time. It was 
afterward made from the boghead shales of Scotland, the ‘albert 

of New Brunswick, and the asphaltum of Trinidad. Coal oil was 
also manufactured from coal in Prince IEedward’s Island in 1846. A 
kerosone oil manufactory of this kind was established on Newtown 
creek, Long Island, in 1854, several years before the oil discoveries 
actured article, 


~ 
— 


~— 
~ 
ws 


In Pennsylvania. JKerosene, however, was a 
while petroleum is the natural product of the earth. It 1s produced 
in the north of Italy, and was used there for illuminating purposes 
before attention was called to it in this country in 1859. It is also 
found in Germany, France, Russia, India, in the Island of Trinidad, 
and in Canada. 

[t is plain, therefore, that it is to neither priority of discovery nor 
monopoly of the world’s supply that the overwhelming pre-eminence 
of American petroleum is due. (uite as much from the native 
superiority of the article this pre-emineice results from our peculiar 
national genius and capacities in respect to both mechanics and 
commerce. ‘The following example will serve to illustrate the dif- 
ference between American and other methods in this ewer bt In 


1755 an oil field was discovered in Alsace. It proved a prof- 
309 itable investment, and oil, used “oa principally for lubricat- 

mn Se I Ri Rl a Tl 

pin’ PUPrposes, is still obtainable Lil Pci } se. quantities, 1ic 


ys O ingee nena o of ee eee 
SUrIKINg pecullarity Is that the Worklbne OF this Deid bas veen de- 


i . ; . ‘ + + 1] .% } " " - ‘ ; + . 
veloped to the extent of only four wells In one hundred and fifty 
vears, While the same crude methods for obtaining It are in use now 
that were used in the beginning. The only improvement is that 


| . 7 . nh 
within a few years a boiler and engine for hoisting purposes have 
been substituted for human labor. ‘The Cherry Grove district, in 
- : . . , - ‘ , P } as " 
Pennsylvania, is not larger in extent than the Alsatian field, and 
vet three hundred and fiftv wells were sunk there within two or 
three months of 1882. Still more striking comparisons could be 
si .aoa te ] .* + | i ® ’ 
made WIL other and less CIVILIZed countries where p? trole Ltt) has 
? 7. 7 ‘4s " 
been obtained In greater or less quantities for ages. 
; + . 
lt may be admitted, 
tO be largely attribute 
American petroleum industr 
this development has been eetieee 
known as the Standard Oil Company, which may bi defined to be 


’ , . . ‘ 

he li, thrat to our national Characteristics 1s 
} } ’ ’ 

the unprecedented development of the 
Che specifie ageney through which 


vy effected Is the ranization 


| 


cil) association of business houses united under one management in 
Su¢ ‘h a manner as to lpsure harmon of Intel sts and a consolida- 
Lion of capital adeqt lute to any ossibl Isiness emergency, vet 


each retaining its era E atl and evell COMM ting sharply with 


In order to appreciate what the Standard Oil Company has 


achieved it is first necessary to glance at the condition of the oil in- 
a i at the time when this company entered it. All the cireum- 

ances surrounding the first ovat nn of petroleuin tended 
310 to make it an unbusiness-like ent ry The novelty of the 


} 


art cle, the romance of the search for it in the wilderness, the 
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sudden and fabulous wealth that rewarded success; all these attracted 
especially the unsettled and adventurous elements of the community, 
and made the oil regions in 1865 almost the counterpart of Califor- 
nia fifteen years before. ‘Truth, stranger than fiction, turned men’s 
heads. Sober business was neglected. The one idea was to obtain 
a fortune by speculation or by a fortunate turn of the drili. Volumes 
have been written about the vicissitudes of this ext raordinary period, 
Colonel Drake, the pioneer, wasted a fortune in speculation and 
in his last years was only saved from actual want by a pension 
which the State of Pennsylvania granted him (and afterwards 
continued to his widow), refuting the old proverb of the ingratitude 
of republics. Shaw, who discovered oil in Canada, also lost in 
speculation the money his discovery had brought him, and ten 
years later, while working for two dollars a day in Titusville, died 
a stranger and forgotten. John Steele, or “Coal-oil Johnny,” as he 
was familiarly called, the youth who went to bed one night a 
laborer and awoke next morning a millionaire, squandered his 
wealth, and is now earning a modest living at fiity dollars a month. 
The Story farm, famous for its immense. productions, was sold 
for $30,000. It soon proved to be worth a million. In May,1865,there 
were two buildings in Pithote, and three months later 15,000 
persons found shelter there. Land which a few months before 

sold for an Insignificent Sul ber acre Was fF sold) in 
oll town lots at the rate of 310,000 for a piece large enough to 

build a house upon. The Holmden farm, which was bought 
for $25,000, was sold in three months for $1,600,000. Macnificent 
hotels and theaters were built and railroads and pipe lines con- 
structed to the place. A few months latter the oil was exhausted 
and the town deserted. To-day the relics of a few houses stand to 
mark the spot. In another cause one of these wilderne Ss hotels, COSL- 
Ing $65,000 to build and fit up, was suddenly stranded by the reced- 
ing tide, and being sold for taxes, almost before the paint was dry, 
brought less than $50. 

In such a condition of affairs the state of the oil industry was, of 
course, deplorable from a business standpoint. ‘The universality of 
speculation; the utter disregard of the laws of supply and demand 
aggravated by the haste of each land-owner to multiply his wells 
and get as large a share as possible of the underlying ol pool which 
his neighbors were sucking up; the lack of handling facilities result- 
ing in prodigal waste: thea ae trent inst: bility of the whole busine Ss, 
which was hourly expected to vanish, and in many instances did 
vanish as suddenly as it had appeared, all this conspired to make 
the oil regions a neg anagatirm of excitement and confusion, and 
the simple statement of a man’s connection with oil was a severe 
blow to his credit. The fining O} oll at this early period Was O11 @ 
basis but little better ai that of its production. Processes were 
extremely crude, and their product would to-day be unmerchant- 

able for illuminating purposes. Still the demand for it was 
912 greatand growing,and refineries multiplied. The competent 
and the incompetent rushed into the business in shoals, until 
the refining capacity of the country was more than three times the 
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demand for consumption. Reaction, failures, the demoralization 
were the inevitable consequences. 

The refiners re cognized the dangerous and demoralized condition 
Into which the eXCesslVe capacity of the refineries had brought them. 
The world would take only so much refined oil as it needed for im- 
mediate consumption and no more, and the manufactured article, 
unlike the crude, could not be stored for any length of time. Various 
efforts were made to correct this evil of overproduction through pools 
and running arrangements, restricting capacity, but pools were 
broken and agreements were ineffectual until the lowest ebb in the 
oil business was reached. By this time bank-uptey had overtaken 
a lara portion of the refining Interest and was threatening all. 
Such, in general, was the situation out of which was developed the 
Standard Oil Company as a necessity to arrest the conditions which 
were driving all connected with the business to bankruptey and ruin, 
To limit production was impossible. The extent of the oil field wasa 
matter of conjecture, while the number of persons who would engage 
In boring and in prospecting for new territory was without limit. 

ing production, therefore, to take care of itself, the labors of the 
Standard Company were concentrated upon the refiing interest with 
} 


a 


bject of stopping the disastrous overproduction of the manu- 
factured products. Without entering into the details of their progross, 

how the principal refining interests were first united under the 
vl3 management oftheStandard Company, and how others gradu- 
ally cume Into co-oMm ration, whilst those | ss hopeful of the future 
oht out for mone y, how ine igibly located or 
poorly equipped refineries were dismantled and others better adapted 
to their purposes were improved, itis only necessary to state that their 
success Was such as to Vindie ite the wisdom of the ir broad plans and 
to establish the superiority of their business methods. It did more 
than this. It demonstrated that under such firm and intelligent 


;° ' 
Ol thie business were DOU 


control the oil business had possibilities which the doubting ones 
and the publie generaliy had not seen, and this demonstration was 


' 
; } 


} ) . " 
loliowed by an antagonism to the company such as % ll great and 
successful organizations have to meet. How these possibilities have 
, ; . | ieee | 

bv the facts that a dav’s work of the 


leveloped is indieated 
Standard Company it this time involves, among other things, the 
handling of more than OU OU) barrels of oil, thy putting tom ther of 
ninety tons of tank iron, and the making of 100,000 tin cans, hold- 
ing five gallons of refined oil each, and 25,000 oak barrels, to hoop 


which requires 150 tons of iron. 


But, while a commanding position in refining was thus being won, 
the Standard managers were equally active in the mechanical and 
chemical departments of the business. Under their direction the 
process of refining was improved more rapidly than ever before. 


leaper, and more uniform, and as the problems of 
} ] } ] | i , oF : " ] . 
distribution were grasped and solved the market fo1 these products 
: na word, thi prmenonwne nal genius IO! 
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2 oe oOrevani ization, WHICH all coneede to the Standard, produced i's 
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natural results throughout the entire business, and from belng 
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one of the most irregular and unprofitable of American industries 
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oil refining and selling became thoroughly systematized, and in the 
train of system followed economy and success. 

The question of oil transportation and storage early engaged the 
attention of the Standard corporation. At the outset the methods of 
carrying oil were as primitive as might be. Imperfect barrels car- 
ried on Wagons were 10 lted to and fro over the corduroy roads which 
connected the wells with the stream s, Where rafts and flatboats re- 
ceived them for further abolone transportation. With such methods 
as these and the universal craze for well-boring, it is small wonder 
that a great proportion of the oil brought to the surface had to soak 
back into the earth or float off through the water-courses of the 
vicinity. This condition of things, however, did not last long. 
Railroads were built, tank-cars invented, and finally, in 1865, iron 
pipes began to be laid to bring the oil from the wells. During the 
ten years following a nae r of pipe-line companies were organized 
for running and storing the cruid liquid. Each company covered 
certain territory, and sodas ers availed themselves of the pipe-line 
facilities. Each producer received a certificate of deposit for his oil, 
redeemable in oil at any time on payment of storage charges. These 
certificates, which were nol negotiable, were influenced somewhat in 
value by the pecuniary standing of the company, but more particu- 

larly by the ni: ture of the territory the pipe-line company 


815 covered; it was like the old State bank eu pant Outside of 

its particular territory a pipe-line certificate was at a discount. 
In iS77 the Stan la rd Oil Compat ly 23k ar ad these vaiioneenguae 
izations under its own control as the | nit Pp Ipe Lines. The result 


is rae to- cgiudl an oil certificate, like a gr er ick, is as good In one 
pi rt of the countr V as another, and Can be negotiated it any of our 
eaten centers, 

These cert i fic “ates are e practically the oil of our commerce. Under 
the present score the collection and handling of crude ol] Is as 
nearly perfect as it can be made. Sse company runs a pipe to con 
well, even to the most unimportant and isolated, without charge to 
the producer for the mein 1, thus enabling him to PT a 
with all local storage. It takes oi 7 anywhere and delivers it at any 
railroad shipping point in the oil regions which the holder may in- 
dicate, and all this without any other than the regular storage 
charges. Still further, as the pipe-line certificates are uniformly for 
1 OOO barrels each, theS vt nda ‘d, for the acco! mmodat tion of por xiucers 
having smaller lots to Senses of, kee ps its own men constantly “at 
the front,” ready to buy any such lots for cash at the current market 
price for larger lots ruling at the oi] exchanges on that day. This, 
as will be seen, places the smallest producer on an equality with the 
largest. Theamount of oil held by the United Pipe Lines is gauged 
every day, and once each month a sworn statement is sent to astate 
official and also publicly posted in the exchanges, giving the quan- 
tity and location of all oil on storage. together with certain 

other particulars. ‘This system precludes all possibility of an 
vl6  overissue of certificates and warrants their integrity. During 
the year just passed the United Pipe Lines purchased over 
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half a million barrels to make up shortage from the natural shrink- 
age of the o1l which they held on .storage. 

It costs $250,000 for the tankage in which to store 1,000,000 barrels 
of petroleum, or, for land and tanks and incidentals, $300,000. A 
plot of one hundred acres accommodates only eighteen tanks, as they 
have to be detached and trenches dug around them to provide agai 
fire. Cannon are kept at each tankage station to perforate the t: 
when on fire so as to let the oil out into the ditches that it may burn 
gradually and prevent overflow and still greater damage. Most of 
the fires at the tanks are caused by lightning Losses of this kind 
for the o1] — are ASSCSSC “d pro rata on all thi hold rs of certificates, 
thus C ch lig the cheape st and bes t kind of insurance. Keach tank 
has a Ci ipacit ’ of 30.000 barre ls. woe thas loss yf this amount would 
be mad a by an assessment of one-tenth of one per Ce nt. on all 
oil at present stored. 

In six years there has been an increase of 
rels of vil on storage with the United Pipe Li To provide for 
this increase the company constructs an averag el one iron tank of 


some 30,000,000 bar- 


the regular capacity every day. ‘The pipe lines are now connnected 
with about 20,000 wells, and, in addition to the 4,000 miles of pipes 


alre ady I’ ferred LO, the company have how It operation more than 
) + 7 ] : : 7y ’ ’ ’ = 5. ; » . aa, 
il thousand mies of trunk pipe lin S running from the oll regions 


d New York, 


to Cleveland. Pittsbureh., Oil City. Buffalo. an 
old and is rapidly completing trunk lines to Philadelphia and 
Baltimore. of which over ZUU mail Ss ar already laid. ‘The 
pumping stations along these trunk lines are about twenty-five miles 


apart. At each are twoor more tanks, one i W hich Is being empti d 
while another is being filled. <A six-inch py ; used, which can 
deliver 16,000 barrels each twenty-four hours 

These brief statements, however, olVve onl n outline of what the 


Standard ()i] weap or has accomplish dd, L has bi el} the instru- 
ment, if not the cause, of almost the whole development of the oil 
industry— production excepted—during tl ist decade; of vastly 
1. roving and brin gin ig to uniformity all oil manufactures; of 
cheapening these latter to an unprecedented degree and pushing 


tha introduction of American petroleum to the remotest parts of the 
earth; of furnishing employment to a host of men equal in number 
<i States, and of giving an impulse 


to the standing army of the Unit 
of prosperty to every locality in which its operations are conducted. 
It has probably had less trouble with its enormous laboring force 
than any other corporation of comparabl im portance in the world. 
In view of this state of facts it might reason: r be supposed that 
the Standard Oil Company would have been en d in some degree 
to pub lic commendation for what it has ac smplished and the ot I- 
eficial results produced—not that it has any claim on the score of 
philanthropy. It has not It was organized and is operated to do 
in the best manner the largest possible amount of business. 

018 But the fact that philanthropy is not the mainspring of its 
corporate action cannot destroy the other fact that great 
public benefit has resulted from the Standard’s work; greater, un- 
questionably, than could ever have been brought by the use of even 
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equal capital and <p energy divided between a score ora 
h und red { liscon) rected a nad 1 é ndly Organ VAL LIONS. 1) place, how- 
ever, of the approbation wide 1 has been referred to, the Standard 
();] Company has for some years been thi target tior unlimited abuse 
and misrepres ntat lon. The reasons for this lie part ly on t he sur- 
face. No great enterprise was ever carried through without inter- 
ference with somebody or something. ‘The choicest field cannot 
always be saved from tl 

haps, the owner of the property, will insist that railroads should not 


au ) ’ ben Sancli ’ 
be built. he paral] lelism does not need elaboration to indicate the 


rl 
} 


re advaneing railroad: yet no one, save, per- 


t 
cee : pang ‘heme ee as 
origin of much of the Opposition to the Standand, But this com- 
. . : , r { ] } . , } i¢ 
pahy iS at least the equivalent of a rallroad in importance, and if 
« ‘ ; 


its progress had worked actual hardship to individuals it could not 
be justly condemned therefor. In] | | 
hardships can be charged upon the Standard than upon most ¢ rpora- 
tions. In all its thousands of miles of pipe-laying no right of emi- 
nent domain has ever been exercised, but every foot of the right of 
way has been purchased by agreement with the land-owners. So 
too,in consolidati Wn] ) 
the COWpany did not pay full value for what it received. Amongst 
the enemies of the Standard were men whose hardships were 
3 | 9) whol ly of 1 Le ir OW)]) mak ne, ‘| bie VY were Lhe men Ww ho. in) the 
infaneyv of the combination, when all refiners were invited to 


’ . = ‘ - : .% ‘ ] ' i ee ‘ | ‘| ; 
illy themselves with it and take Standard stock to the amount of 


the agreed valuation of their property, were ready cnongh. to sell, 
but preferre d money to stock, and atiter getting their pric COngTAL- 


ulated themselves on being wiser than “the visionaries,” who were 
risking everything on the practicability of their undertaking and 
the continuation of the oil supply. When, however, tle hope of 
these Vislonari ~ ads re more than realized, the « autious sellers for 


pao 


, - ] oe 2 _ | _ : | ens peewee ' et 
ash became ul! lap py ana hWhailv ered out. not, nowever, AacCaALNst 
: . ; , ‘ Fi 
their own mista wis Hb against this dangerous monopoly which had 
wrested thre ir prope rtv Irom them. there Was no lack otf unsuecess- 


: 
ful oil men, sensational writers, anc persons W ith orievahees to fh ip 


} " " _— 

oO] ve utterance to the anti-Standarad ery ihe bitterest grievances 
Ar lh, , all : } P r 

w ere those of the smali refiners, whos reai Ccompialnt was that the 

. * ° , > ‘ ‘ , , 
Standa r d, with Its iY) }1 oved pore cesses aha Immense | roduct, had 
} ] ’ ' ' 
too greatly cheapened the cost of manufacturing and marketing 


refined oil. As it would not do, however, for them to con plain 
that the public was gx iting its oil too low, they, too, raised a clamor 
against the “monopoly.” A class of polititians, adopting torre Is 
known amongst themselves as “the anti-monopoly racket,” were anx- 
ious to inflame the public mind against all lar | Tt 
Standard seemed most vulnerable. It could not be denied that it 
was a corporation—that it was rich, busy, and little given to 
320 talk, and, as it paid no attention to attacks, its enemies in- 
sisted that it was a guilty silence. The public ear was grad- 
ually gained by frequent repetitions of uncontradicted calumny, and 
several respectable journals and magazines lent themselves in excus- 
able ignorance of the true state of the case to the dissemination of 
the same. ‘The Standard came to be referred to and popularly pic- 


) 
; 
| 
‘| 


- 
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tured as a giant monopoly, a monster of iniquity, a crusher of the 
Innocent and helpless, a corrupter of railroads, and a stealthy foe 
to the liberties of the people. The effect of all this was sought LO 
be heightened by a flavor of mystery and terror. The officers of 
likened to the tvrants of old, and their private 
offices to the secret chambers of the Inquisition, and the public list- 
ened and felt its hair rise with horror. 
Meanwhile the Standard was, as usual 


the company were 


, acl nding strictly Lo its 
. refining and selling oil, and employing its great 
resources In the work of inereasing storage facilities rapidly enough 
to save the producers from the loss of their oil, but to its accusers it 
made no answer. Whether its indifference to public accusations was 
the best course under the circumstances it would be fruitless to dis- 
cuss. Perhaps it was, as all calumny eventually dies of itself, and 
in the oil regions. where the hostile feeling had its birth. it is indeed 


1 


practically atan end. Many, however, may still be surprised to learn 


that the Standard O11] Compan is not the monster that it 

VA as ya is been represented ; that it has never had a contract with 
i] railroad con pany which a yair-mll led ih could pro- 

nounce to be against public policy, good morals, or good business 
principles; that it has never broken an agreement nor committed 
n act of treachery; that it Is not a’speculator nor a manipulator of 

speculative prices, as has been so often charged; that it 1s nota 


monopoly and never can become one, despite its present great pre- 


pond rance In the trade; inshort, that this great bug@bear IS nothing 
I re hol ss than an organization of laborious, painstaking men, 


with great abilities and great opportunities, have made a great 


| - . ‘ : ] ’ ' " Lies , } 
Vy iecitimate means 1h a tegitimuaute DUSINESS., 


ia 


J. N. CAMDEN. 


eycye? | | ? » , , i i | ’ 1] =~ . + ; : : 
oe? On the 14th day of May, 1855, thi iOlLlOWlING replications 
, | Ld t s? 
filed in the elerk’s othee, to \ 


’ , * , 7 } . - . ‘ Fd . 9 
Replication of Ileman Loomis, Petitioner to A r of J. N. Camden, 


The Cireuit Court of the United States for the District of West 


Tore West VirGinta Ort & Orn LAnpb Co. and Others. 


ry” - ] ¢ ~ . 4 ] : — ,% 7 i 5 yf ’ 
This replicant. saving and reserving unto himself. now and all] 

| 3 Mad | ; . 
tinnes hereafter. all and all manner of be) nd benefit of excep- 
? ? * i = e . . 2 
lion may be had or taken to the manifold insufficiencies of 


the said answer, for replication thereunto, say that he will aver, 
maintain, and prove his said petition to be true, certain, and suf- 

Ll unto, and that the answer of the dle- 
fendant is uncertain, untrue, and Insufficient to be rephed to by this 


; ' 
repilall without this. Liat any other matter or 


. . ° : : } . ' 
mneient nh iaw to ve answerer 


| thing whatsoever 
in the said answer contained material or etlectual in the law to be 
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replied unto and not herein and hereby well and sufficiently re- 
plied unto, confessed, or avoided, traversed, or denied, Is true; al] 
which matters and things these replicants are and will be ready to 
aver, maintain, and prove as this honorable court shall direct, and 
humbly pray as in and by their said bill they have already prayed. 
5b. M. AMBLER, 
Solicitor for Te Miah Loomis. 


324 The Replication of the Toledo National Bank, Benjamin B. Val- 
entine ‘ and Rob rt S. Blair Lo thre Answe r of Johnson N. Cam- 
den to their Petition Filed in this Cause. 


In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 


KY. L. 5. Maynew «& Co. 
Us. 


Tre West ViraiInrA Ort & Orn LAND Company & Others. 


The replicants, saving and reserving unto themselves all manner 
of benefit and advantage of exception which may be had or taken 
to the manifold insufficiencies of said answer, for replication thereto, 
say that they will aver, maintain, and prove their said petition to 
be true, certain, and sufficient in law, and that the said answer of 
said defendant is uncertain, untrue, and Insufficient to be replied to 
by these replicants, without this, that any other matter or thing in 
sald answer contained material or effectual in law to he replied 
unto and not herein and hereby sufficiently r plied unto, confessed 
or avoided, traversed or denied, is true; all which matters and 
things these replicants are and will be ready to aver, maintain, and 
prove as this honorable court shall direct, and humbly pray as in 
and by their said petition they have already prayed. 

C. & (ole 
W. L. COLE, 


Solicitors for Petitioners. 


325 In the Cireuit Court of the United States for the distriet of 
West Virginia the following “decree” was made and entered 
of record on the 6th day of June, LSS: 


In the Cireuit Court of the United States for the District of West 
Virginia. In Equity. 


ir, L. Mayyew & Others 
is, 


THe West VirroeiInta Orn & Ort LAND Company & Others. 


This day came on to be again heard at the present term upon the 
re port of sale of J. B. Jackson and W. L. Cole, special! commissioners, 
made by them on the 17th day of March, 1885. to Charles H. Shat- 
tuck,and upon the exceptions to said sale filed by the Toledo National 
Bank and others, and upon the petitions of said bank and others filed 
in this cause on the 17th day of April, 1885; and the petition of 
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Heman Loomis, filed herein on the 23d day of April, 1885; and the 
motion of Johnson N. Camden to strike said petitions from the files; 
and the demurrers of said Camden to said petitions; and the answer 
of said Camden to said petitions ; and the replications of the said peti- 
tioners to said answets; and the testimony taken by the petitioners 
in support of said petitions; and also upon the petition of James H. 
Carrington and others, filed herein on the 21st day of Nov., 1884, to 
vacate the order entered herein on the 5d day of Nov., 1884, per- 

mitting Wm. P. Thompson and Oliver H. Payne to withdraw 
26 the deposit of ten thousand (10,000) dollars theretofore paid 

into court by them, and purporting to cancel the bond given 
by them and Wm. N. Chancellor to bid one hundred and seventy- 
three thousand (173,000) dollars for the property mentioned in this 
cause at any future sale thereof; and upon the decree entered in said 
cause on the 23d day of Nov., 1384, and the order made therein since 
that date; and was argued by counsel for the several petitioners and 
for said Camden. 

Upon consideration whereof the court is of opinion that by said 
bond the parties thereto were obligated to bid for the property men- 
tioned in this cause the sum of one hundred and seventy-three thou- 
sand (173,000) dollars at anv sale thereof that might be made after 
the date thereof under any decree in this cause. The court is also 
of opinion that, by virtue of his bid for said property on the Ist day 
of October, 1884, the said Johnson N. Camden 1s liable to pay the 
difference between his said bid, to wit, the sum of one hundred and 
SCV i nty-thre e thousand and fiity (173,050) dollars, and the bid of the 
said Shattuck of one hundred and nineteen thousand and one hun- 
dred (119,100) dollars, if the said last sale shall be confirmed, and 
all costs rendered necessary by his failure to comply with the 
terms of sale; and the court is also of opinion that the said sale 
to Shattuck should be confirmed, unless either the said Camden or 
the said Thompson and Payne will take the said property at the 
amounts of their bids, respectively. 

And thereupon, and after announcing the foregoing opin- 
27 ion in open court, the court offered the said Camden, who 
was present in court with his counsel, to permit him to take 
the said property at the sum so bid for the same by him, and con- 
firm the sale of said property to him if he would consent so to do 
and pay tii eash there for, which the said Camden In Open court 
refused to do, and declared he would not take the property unless 
the sale should be confirmed to him on the basis of the contract 
mentioned in his petition filed on the 6th dav ol October, LSS4. 
The court then called on the said Camden, who acted as the agent 
of the said Thompson and Payne in making the bid for them, to 
elect for them whether they would take the said property at their 
bid of one hundred and seventy-three thousand (173,000) dollars 
and pay the cash therefor, and said Camden thereupon declared thai 
while he had authority to make the bid originally he had not author- 
ity to make an election for them under the offer now made. 

[t is therefore, this 15th day of May, 1885, ordered, adjudged, end 

decreed that the motion of the said Camden to strike said petitions 
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from the files be overruled and his demurrers to said petitions also 
overruled. It is further ordered, adjudged, and decreed that so 
much of the order of the 3d day of Novem ber, ISS4, is purports LO 
cancel the sald bond of suid Thompson, Payne, and { hanes lor, be, 
and the same is, hereby vacated and for naught held. [t is further 

ordered, adjudged, and decreed that the report of the said 
3258 commissioners of the sale made by them to ¢ ‘harles I. S| 

tuck, On the 17th day of Mareh., LSS5. be. and the same 1s, 
approved, and the said sale is hereby ratified and confirmed, and 
the said commissioners are hereby authorized and directed to convey, 


Mat- 


by proper deed, the said property to the said Shattuck, and he is to 
be let into the possession of said property as of the 17th day of March 


1885. 
It is further adjudged, ordered, and decreed that the said John- 
son N.Camden is liable for and that he do pay into the registry of this 
court for the benefit of such of the parties to this suit, or other persons 
as may be entitled thereto, thesum of fifty-three thousand nine hundred 
and fifty (55,950) dollars, with interest thereon from this date and 
all costs to be taxed by the clerk, rendered Hecessary by his failure 
to comply with the terms of sale by paying the amount of his bid 
in cash, and any party to sald cause appe iring to be entitled to any 
portion of said sum may sue out execution, as at law, upon this 
decree against said Camden for the amount herein decreed against 
him, and all money which may be realized from said execution or 
executions shall be paid by the marshal into the registry of the court 
to the credit of this cause 
It is further ordered that Charles H. Shattuck, the receiver of 
said property, do settle his accounts before the auditor up to this 
date, and that he pay any balance remai is 
from the rents and profits of said property up to the 17th 
329 day of March, 1885, into the registry of the court to the 
credit of this cause, and that he pay or deliver to the pur- 


— 


nt am hie hand ~asriee 
nine Ith tis Nanas ATISINYG 


chaser of said property any sum of money or other property in his 
wens: =sahinna the rents and profits of said propert from the said 17th 
day of March. LSS5. ic? the dat nereol, whieh sald s aan ment shall 


be reported by the auditor to the court and his fee therefor taxed in 
the costs of this suit. 

It is further ordered that the costs of this suit still remaining 
unpaid, and the costs and CXpenses of sale remaining unpaid, ne 
cluding two (2) per centum commissions to said commissioners on 
the amount of the last sale, as a compensation to them tor all 


Services rendered and to be relays red by thi ni as such. ay nt out 


— 


of the money how in the re oistry of the court 

[It is further ordered that the money remaining in the registry of 
the court, after the pray ment of the costs and CX pechses above referre d 
to, together with any further sum that may be paid into the registry 
under this decree, be applied LO the payment oft thie debts i ordered 
in the decree passed Wn this use on the 17th day of Nove mber, 
1883, except so much thereof as may be applicable to the sum still 
remaining due upon the debt therein adjudged to William D. 
Thompson, now owned by Johnson N. Camden, and the sums ad- 
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judged to Heman Loomis; and also the further sum of eighteen 

thousand five hundred dollars, to be held for the future de- 
0300 termination of the court whether it or any part thereof is 

applicable LO the alleged judgment of Charles D. Colman, 
who has filed a petition in this cause claiming the same; and the 
amounts above specified will remain in the registry of the court 
until the further order of the court; the payments of money 
authorized by this decree shall be made by check drawn by the 
clerk of this court on the several banks where the funds are or may 
be deposited to the order of the parties entitled or their solicitors of 
record, and approved by one of the judges of this court, and said 
clerk shall take and file in the papers of this cause receipts therefor, 
and for all his trouble and services in so doing he shall be entitled 
to receive out of said funds so to be checked out by him a sum equal 
to one (1) per cent. thereof—the fee allowed by law. 

M. R. WAITE, 
Chief Justice U. S. 


Thereupon Johnson N. Camden in open court prayed an appeal 
from this decree, which appeal is allowed to operate as a supersedeas 
on his giving the security required by law in the penal sum of 
three hundred and forty-seven thousand dollars. 


June 6th, 1885. JACKSON, D. J. 
331 And on the same day the following opinion was filed in 


the clerk’s olhee, to wit: 
Circuit Court of the United States for the Districtof West Virginia. 


i’. L. B. Mayruew & Co. 
US. 


Tur West Virainta Ort & Orn LAND Company et al. 


On motions— 
1. To confirm sale made to Charles H. Shattuck March 17, 1885. 
2. For a decree against J. N. Camden personally for the difference 
between his bid of $173,050, October 1, 1884, and that by Shattuck 
Mareh 17, 1885, of $119,100. 

3. To set aside order entered November 3, 1885, cancelling the 
bond of Thompson, Payne, and Chancellor, and directing a return 
of the deposit of $10,000. 


oo2 W Al Pm. ¢ hau f Justice : 
The facets on which these motions depend are as follows: 

Prior to the entry of the decree of November 17, 1883, an instru- 
ment in writing was prepared for the signatures of J. N. Camden, J. 
H. Carrington, W. H. Beach, A. C. Worth, Toledo National Bank, 
R. S. Blair, B. B. Valentine, and Heman Loomis, purporting to be 
a contract between these parties to protect their several interests In 
the suit and to insure a sale of the property for an amount sufficient 
to pay the debts due to them, respectively, in full. This paper was 
signed by Camden, Carrington, Worth, Valentine, and Blair before 
21—boU 
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the decree was rendered. It has never been signed by the Toledo 
National Bank nor by Beach. It provided in substance that at the 
sale under the decree Camden should purchase the property if it 
sold for a price less than the aggregate of all the claims adjudicated 
against it, with interest, costs, and expenses; that if such purchase 
should be made by him the other parties would assign their respect- 
ive claims under the decree so that they might be used in payment 
of the purchase-money; that Camden should execute and put on 
record a declaration of trust to the effect that he would hold 
and manage the property to the best advantage, without charge for his 
own time, and apply the rents, issues, and profits to the payment 
in full of the amount due on the decree in favor of Thompson, of 
which he (Camden) was the assignee, and divide the remainder 
333 monthly between Loomis and the other beneficiaries in the 
proportion of forty per cent. to Loomis and sixty per cent. to 
the others, until their respective claims were fully satisfied ; and 
that when the debts were all paid Camden was to become the owner 
of the property free of all claims by the other parties, who were to 
execute the necessary releases for that purpose. Although the con- 
tract refers to the decree as if already entered, in point of fact the 
entry was not made until after ail the parties who have ever signed 
the contract had affixed their signatures. 
The decree, as entered November 17, 1883, directed a sale of the 
property and an application of the proceeds to the payment, with 
interest from that date, of the following debts: 


Is ORIN insite: insnisean neesniescsien sirenininiidiiclanineaanil 61.267 79 
Richard A. Storrs... _—---~-.. cca Re Omen eee AEE EME 47.663 29 
I eecibis eaneiabiniggelialiiae -- 939,476 61 


All these debts had equal priority of lien. 


tas RUNNIN i iiscsiiscssencnicansteninrnintinoencinseeantihedisnaabomiinii 46,934 58 
a aad | ee 
I a 2 888 58 
I 9843 70 

RRC IARI RR aE 2 AR RR Me? 593 16 


Die he i tnnian SR MST ev ag SEES CN Oe 592 66 
i I i i llsslaanpsemmialiaaen 9,056 93 
AE A ELT ATOR IE - 49,111 16 


The debt to Thompson had been assigned to and was owned by 
Camden at the time of the rendition of the decree. 
Oo At the time of the entry of the decree there was a large sum 
of money in the hands of the receiver applicable to the pay- 
ment of the debts, and, with the consent of Thompson (Camden) 
and Loomis, it was ordered that this be applied, 1,.to pay Storrs in 
full; and, with the assent of Loomis, 2, to pay Thompson (Camden) 
in preference to him, Loomis. Under this order the following pay- 
ments were made before May 1, 1884: 
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Nov. 20, 1883. To Storrs in full -..---- imide cia 47,687 12 
ee a a el 27.190 93 

ae. ioe * Oe 2 O00 

March 5, “* “ POA as een eae ae | ee 

April 21, “ ¥ ee ete eee ae — 


32,690 93 


On the Ist day of May, 1884, the property was offered for sale 
under the decree by the commissioners appointed for that purpose, 
Camden was present at the sale, as were also the most of the cred- 
itors, either in person or by attorney. The president of the Toledo 
National Bank was there with the others, and, if Camden had _ pur- 
chased the property under the contract, would have assigned the 
debt due the bank to be and in payment of the purchase-money, 
upon the terms and conditions provided for in the contract. Blair 
had also executed an assignment of the debts due him and placed 
it in the hands of his attorney, who was present, to be delivered to 
Camden if he purchased under the contract. Camden did not, how- 
ever, bid at all at this sale, and his reason for not bidding is given 
in his answer filed in this proceeding in these words: 

“ Respondent was advised and informed that the debt of Loomis 

was attacked in this honorable court, and that such proceed- 
300 ings were had that, by direction of the court, as to the debt 

of said Loomis the amount thereof should be paid into the 
registry of the said court to await the determination of the proceed- 
ings in relation thereto, thus requiring a large sum of ready money 
to be paid for that purpose, and the said creditors not indicating any 
willingness to aid your respondent in raising said money, and the 
respondent, at the time said contract was entered into, not contract- 
ing or expecting to be called upon to advance any money upon his 
bid to purchase under said contract, the said contract not requiring 
him to do so, respondent was advised that it was not safe for him 
to bid unless he was prepared to pay at least the amount of the 
Loomis debts into court. Under this advice respondent declined or 
refrained from bidding at the first sale of the property on the ground 
that he might incur a personal liability in bidding under the eon- 
tract if the amount of the Loomis debt were required to be paid 
into court to await indefinite litigation.” 

All the creditors were desirous of having Camden make the pur- 
chase under contract, and would have assigned their respective 
claims to him on the terms provided for if he had so done. Of all 
this Camden was informed, and, when he declined to buy, some of 
the other creditors joined together and ran the property up on the 
bidding to $162,000. This was enough to protect the interest of all 
the creditors who were bidding, and when Charles H. Shattuck 
afterwards bid $163,000 the property was struck off to him, no one 

offering more; Loomis was not among the creditors who 
336 joined in the bidding. Camden was present all the time and 
made no objection to what was done. 

Shattuck, the purchaser, was the receiver appointed by the court 
to collect the rents and profits of the property pending the suit. His 
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purchase was made for the benefit of himself, Robert Garrett & 
Sons, and some others. ‘The others were certain stockholders of the 
West Virginia Oil & Oil Land Company, who had joined together 
for that purpose. 

Camden was a stockholder and president of the Camden Consolli- 
dated Oil Company, a West Virginia corporation, having its prin- 
cipal office in Parkersburgh. He was also a stockholder in the 
Standard Oil Company. ‘These two companies were more or less 
connected in business. At some time after the sale, but at what 
precise time does not appear from the evidence, Camden left this 
country on a visit to Europe. Before leaving, however, he em- 
ployed Charles H. Marshall, of Baltimore, said to have been at the 
time the general attorney of the Camden Consolidated Oil Company, 
to resist a confirmation of the sale. ‘The “1 ‘ound of his objection to 
the sale was, as he states In his answer, tl as Shattuck was the 
receiver of the property st ld, he stood in me confidential and trust 
relations to the parties as to prevent him from buying. 

On the 10th of June Loomis filed exceptions to the report of sale 
by the commissioners on the following grounds: 1, inade quacy of 
price ; 2 misleading and doubtful e X pre ssions by the court in the 

course of certain proceedings, the obj Cl of which was to set 


Sol aside or modify decree in favor of L eye 3. surp rise: +4, In- 
competency of the receiver to “he *; and, 5, uncertainty of the 
amount to be paid Loomis from the sanenul of res sale. The CX- 


ceptions were signed by b. M. Ambler as counsel for Loomis 

No other exceptions were taken tothe confirmation of the sale. ° 
Before the motion for confirmation came on for hearing the secre- 
tary of the Camden Consolidated os Company opened: negotiations 
with William P. Thompson and Oliver H. Payne, the one a vice- 
presid nt and the other treasur meen the Standard Oj Company, 
upon the subject Or raising the bid of Shattuck with a view of pro- 
curing an order fora resale of the property. Thompson Was a stock- 
holder in the Camden Consolidated Oil Company and a brother-in- 
law of Camden. 

The motion for confirmation came on for hearing June lS. When 
the exception as to the insufficiency of the price was under argu- 
ment Mr. Marshall or Mr. Ambler was asked by the court whether 
if Was proposed LO submit an offer of a lara Pr Sull for the prop rty 
in case a resale should be offered. To this question an affirmative 
answer was given, and within a short time thereafter a telegram, of 
which the following is a copy, was received by the clerk : 


_ 


CLEVELAND, 6, 19, 1854. 
To L. B. Dellicker, clerk U.S. court: 
If there should be a resale of the West Virginia Oil & Oil Land 


Co. property under decree of November 17th, 1883, we bind our- 
| 


selves LO bid not less than S175.000. and if knocked down to us to 


pay therefor. 
(Signed) W. P. THOMPSON. 
O. H. PAYNE. 
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done. ‘The court thereupon announced 
tha sal nd offer the property aval if 
secure their offer by depositing $10,001 
and give bond, with approved security, 
conditioned to that etteet ‘Thompson 
their counsel, signified their willinens 
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340 thousand dollars, and that they willcomply with the terms of 

said decree of sale,in case they shall become the purchasers of 
said property al said sum of $173,000; and provided further, that the 
sald Thompson and Payne should deposit In the registry of this court 
within said ten days the sum of ten thousand dollars in cash as addi- 
tional security for their compliance with the offer made by them, 
and that the said Loomis shall within the said ten days refund the 
sum of $143.65 paid by Lavinia H. Austin for advertising, and pay 
Lo the pl urchaser ul said sale a sum or & LO7 00, the same being the 
interest accruing upon the amount actually paid from the day of sale 
to the date of this decree.” 


The form of the entry having been agreed on no further proceed- 
ings were had until June 30, when there was presented to the court 
a bond in the penal sum of $250,000, executed by Thompson and 
Payne, as principals, and Chancel llor, as their surety, conditioned 
according to the order of the court, and a certified check of the Cam- 
den Consolidated Oil Company on the First National Bank of Par- 
kersburgh for $10,000. Atthe same time the costs and interest specl- 
fied in the order as agreed on were paid by the same company for 
Loomis. Thereupon the order which had he en approved June 19 
was entered on the journal of the court and the first sale set aside 
and a resale ordered. 

Before the bond was signed by Chancellor, the secretary of the 
Camden Consolidated Oil Company procured for him from Thomp- 
son & Payne their individnal bond of indemnity against any liability 


he might incur ng y. The cheek for pe te was at first de pos- 
ited DD order the court in the Citizens’ National Bank in 
O41 Passaic’ st afterwards it was ppg Mi from that bank 
and deposited in the First National Bank on interest at the 
rate of four per cent. per annum. At what precise time this change 


was made, or on whose application, does not appear, 

When ail this was done Camden was in Europe. He returned, 
however, before September 50, and on that day Loomis, through Mr. 
Ambler, his attorney, served on him, Camden, a notice to buy the 
property under the contract at the sale to take ge the next day, 
and that unless he did buy or run the property up to the required 
amount Loomis would hold him responsible therefor. It now ap- 
pears from a statement made by Camden to the court at the pore sent 
hearing that beforethis time an arrangement had been made between 
him and Loomis for a joint ownership of the property after the other 
creditors were p aid, At what time this new arrangement was made 
was not stated, and the other creditors were not in any manner 
affected by it. TL oo effect of 1t was to change the contract as between 
Camden and Loomis, so — when the other creditors were paid 
out of the rents and profits the property would be owned two-thirds 
by Loomis and one-third ri Camden. 

The property was again offered for sale on the first of October, 
and Camden came to the place when the sale was to be made before 
the bidding began. After bis arrival he went to the auctioneer who 
had been employed to cry the sale and told him he would bid 
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$175,000 for the property ius the agent of Thompson ay Payne. The 
sale was then opened bv the auctioneer and this bid was cried for 


,- - rer , 


*. : ‘ ; } > J ' : 
SOULE little time: ( amden then DIG SLO MOU, his bid was 


ot2Z also cried, and no one offeri lng more the property was struck 
off to Camden at that price. When he made the bid he did 


not state that he was acting for any one but himself, or that he was 
buying under the contract, or that he expected to pay for the p _ 
erty otherwise than in money. After the sale was closed the cor 

missioners went with him to his office 1 | ey. On their 
arrival there Camden produced the contract and asked that it be 
acct prt d In lieu of money, ‘This thie COMM MDISssloners ge d LO do, 
as there Instructions were to sell for cash onl) At this 1nterview 
Camden did not intimate that if the court declined to rlve effect 
to the contract he would not pay the monev, but on the contrary 
told the commissioners that if required to d he would complete 
the payment in that way. He was, however, anxious to have the 
return of the commissioners show his olfer of the — In lieu 
ol money and not his offer of nit de so that he might, 1 [ poss! ible 


+ 
— 


—! 


secure a purchase under the contract. ‘To this the commissioners 
did not object, and accordingly in th ir return, after setting forth 
the sale, they state that “ Camden did not and has not paid to your 
commissioners the sum of money so bid and offered by him for said 


Prope rty as aforesaid Or any part thereof, but when your comrnis- 
sioners required the cash from said Camden, pursuant to the term 
of sale, he tendered to us a paper purporting’ to be a copy of a con- 


tract’ (here follows a general description of the contract before re- 
ferred to). Meseing.  Jiaul wy tag - Paar i paper thereto attached 
signed by Heman Loomis, by Bb. M. Ambler, his attorney, having 


date Si ptem be r oU, 1554, Is her with filed. Your com mis- 
vi5  siloners declined to receive the said contract In payment, In 
whole or in part, of the purchase-money so bid by said Cam- 
den for said property, or to accept anything in payment thereof 
except lawful and current money of the United States, and this the 
said Camden has not as yet paid.” 
Mr. J. Lb. Jackson, Ole of the commissIon rs, went to Wheeling 
after the sale was closed, and the next day, October 2, Camden tele- 
graphed him at that place as follows: 


PARKERSBURGH, Oct. 2, 1884. 
To Gov. J. B. Jackson: 
Please see that my bid is reported as based solely on the contract 
presented in payment, without any qualification or condition that 
woul ‘ affect me personally on my bid. 


Signed) J. N. CAMDEN. 


Mr. Cole, the other comnenieaton: er, and who was one of the counsel 
for the other creditors, resided at Parke rsburgh, where ¢ ‘amden Was, 
but no sitnilar communication was made to him. 

The report of the sule Was filed with the clerk Ol} the ith of Oecto- 
ber, and on the 6th day of the same month Camden filed in court a 
petition setting up the contract and the demand which had been 
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made on him before the sale, and praying “that, the premises being 
considered, he may be allowed to apply the claims and debts ad- 


judged bv sald decree in discharge of his liability for the purchase- 


money ; that his complhance with the terms of said contract may 
be considered and decreed él compliance with the terms ot said sale: 
that the said contract may Ly received in discharge of his bid . 
344 that the sale be confirmed and that a deed be made LO your 
petitioner for the said property, and that the court will make 
such further order and decree and grant such other general 
and further relief in the premises-as your honors may deem right— 
as in equity may be proper; and as in duty bound, &c., he will 
ever pray, «c.” 
This petition is signed by Mr. Caleb Boggess, one — the attorneys 
of this court, as counsel for Camden. In tl | 


| 


1e petition it is stated 
that Camden is “largely interested to have the contract conformed 
and executed, and that he desires that the same may bedone.” The 
manner in which he is interested does not appear except by the 
contract, and no mention is made of any new arrangement with 
Loomis. ‘To this petition answers have been filed by all the credi- 
tors except Loomis, objecting to the relief asked by Camden. 

On the 14th day of October, Carrington, Worth, Beach, Blair, The 
Toledo National Bank, and Valentine filed exceptions to the report 
of sale on the ground that the purchase-money had not been paid, 
and “ prayed that said report be recommitted to said commissioners 
with direction that unless the said Camden do at once comply with 
the terms of sale by paying to said commissioners the sum of 
$175,050 that said real estate and property may be resold at the 
risk and costs of the said Camden.” Upon the filing of this petition 

the following order was made by the court: 
O40 “And it appearing to the court that at the sale of said prop- 

erty on the Ist day of October, 1584, held pursuant to said 
decree, J. N. Camden became the purchaser of said real estate and 
property for the sum of $175,050.00, and that he has failed to com- 
ply with the terms of sale by paying said sum of money or any 
part thereof to said commissioners or into the registry of this court; 
thereupon, on motion of the said defendants, Carrington, Beach, 
Worth, Blair, Toledo National Bank, and Valentine, a rule is 
awarded against J. N. Camden, returnable on the 3d day of Novem- 
ber, 1884, to show cause, if any he can, why he should not pay to 
said commissioners or into the registry of the court said suin of 
$173,050.00 so bid by him for said property as aforesaid, or why 
said sale should not be set aside and said real estate and property 
resold by said commissioners at the risk and costs of said Camden.” 

On the 3d of November the parties all appeared in person or by 
counsel, and the court not being able to take up the motions at that 
time, the further hearing was postponed until December 2. At that 
time Camden was represented by his counsel, Mr. Boggess. The 
order postponing the hearing was made in the forenoon of the day. 
During the afternoon of the same day Mr. boggess, who had been 
employed by the secretary of the Camden Consolidated Oil Com- 
pany to act as attorney for Thompson & Payne, appeared in court 
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and moved for a cancellation of their bond and a return of their bond 
and a return of their deposit of $10,000, with the interest which had 

accrued thereon. Neither at that time or at any time or at any 
o46 time before had it been intimated to the court that if the prayer 

of the petition of Camden was hot granted he would hot 
promptly pay the full amount of his bid in money. On the con- 
trary, the recollection of the judge holding the court at the time is 
distinct that it was expressly stated, either in the forenoon or the 
afternoon or both, that the bid of Camden was bona fide and would 
be paid in money if required. Under these circumstances, as Cam- 
den Was known to be able financially LO pay the money if ill) order 
LO that etleect Was made, the following entry Was directed by the 
court: ) 

“This day came William P. Thompson and Oliver H. Payne and 
moved the court to release their surety, W. N. Chancellor, from the 
obligation of their bond in the penalty of two hundred and fifty 
thousand dollars, dated the 21st day of June, 1854, conditioned to 
bid, at a future sale of the property directed by a decree in this 
cause to be sold, the Sut of One hundred and seventy-three thou- 
sand dollars, and filed in this court in this cause,on the 23d day of 
June, ISS t pursuant toa decree rendered therein on the 19th dav of 
June, 1884; and also moved the court to make an order directing 
that the sum of ten thousand dollars, deposited by them in court in 
this cause on the 23d day of June, 1884, pursuant to the last above- 
named decree, together with the accrued interest thereon, be re- 
funded to them; and it appearing to the court from the report of 
Commissioners J. B. Jackson and W. L. Cole, filed in this cause on 
the 4th day of October, 1884, that the said Thompson and Payne 

did in all respects comply with the conditions of said bond, 
047 and that at said sale a higher bid than they undertook to 

make was made by J. N. Camden, which has been reported 
and accepted by the sald commissioners, it 1s therefore ordered 
that the said bond be cancelled and the parties thereto released 
therefrom; and it is further ordered that the said sum of ten thou- 
sand dollars so deposited by them, together with the interest that 
has since accrued thereon, be refunded to the said Thompson and 
Payne out of the registry of the court. It is further ordered that 
L.. b. Dellicker is entitled to receive a commission of one per cent. 
on the amount so received and refunded, to be taxed in the bill of 
costs, and the receiver is ordered — pay the same out of any funds 
in his hands.” 


When this order was made none of the creditors interested in the 
proceeds of the sale were present, in person or by attorney, and they 
had no notice that any such application was to be made. The next 
day a check was made by the clerk and properly countersigned by 
the judge on the First National Bank to the order of the Camden 
Consolidated Oil Company for $10,098.28, the amount of the deposit 
and the accrued interest thereon, and delivered to the secretary of 
the Camden Consolidated Oil Company, who gave a receipt theretor, 
as follows: 


22—bo0 


Mr: errs 7 
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Received, Parkersburgh, Nov. 4th, 1884, from L. B. Dellicker, 
clerk U.S. district court, the sum of ten thousand and ninety-eight 
29, dollars, money deposited by Payne & Thompson in case May- 
hew et al. vs. W. Va. O. & O. L. Co. 

CAMDEN CONSOLIDATED OIL CO., 
L. A. COLE, See’y. 


248 The clerk, however, required a receipt from Thompson «& 

Payne, and this the secretary agreed to get. Afterwards he 
obtained and delivered to the clerk such an instrument, a copy of 
which is as follows: 

“Received of L. B. Dellicker, clerk of the circuit court of the 
United States for the district of West Virginia, ten thousand and 
ninety-eight ;5,%; dollars, being in full for ten thousand dollars, with 
accumulated interest, heretofore deposited — William P. Thompson 
and O. H. Payne under an order of said court in the case of F. L. 
Bb. Mayhew & Co. vs. The West Virginia Oil & Oil Land Company 
and others, passed on the 19th day of June, 1884, and which is now, 
with its accumulated interest, directed to be returned to the said W. 
P. Thompson and O. H. Payne by an-order of said court in the same 
passed on the 3d day of November, 1854. 

$10,098.89. 

(Signed) W. P. THOMPSON. 
O. H. PAYNE. 


As soon as the order for the cancellation of the bond was entered 
the secretary of the Camden Consolidated Oil Company took a copy 
and presented it to Chancellor, who thereupon surrendered to him 
the indemnifying bond of Thompson & Payne. This bond the 
secretary afterwards returned to Thompson & Payne. In all these 
transactions Thompson & Payne were represented by the secretary 
of the Camden company, and they never at any time appeared in 

person. 
349 On the 21st of November Carrington, Worth, the Toledo 
National Bank, Valentine, and Blair, having heard of the 
order cancelling the bond and surrendering the deposit, filed a peti- 
tion to have that order set aside, and on the 2nd of December the 
court made an order in reference thereto, as follows: 

“This day came James H. Carrington, A. C. Worth, William H. 
Beach, the Toledo National Bank, Benjamin B. Valentine, and 
Robert 8. Blair, by W. L. Cole, their attorney, and moved the court 
to set aside the order made in this cause on the 3d day of November, 
1884, returning to Oliver H. Payne and William P. Thompson the 
ten thousand dollars heretofore deposited by them in the registry of 
this court and cancelling their bond in the penalty of $250,000.00, 
with Wm. N. Chancellor as surety, according to the prayer of their 
petition filed in this cause ; and it appearing that notice of this mo- 
tion and of the filing of said petition has been given to the said 
Oliver H. Payne and William P. Thompson and W. N. Chancellor, 
it is ordered that this motion be placed on the docket and the con- 
sideration thereof is continued until a future day of this court.” 
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This petition was filed and the entry therein made during the 
term in which the order of cancellation was gr: rar but the matter 
was not disposed of before the adjournment; it, therefore, went over 
to the next term, which is the present term, as sper -or ow business. 

On the 22nd of January, 1885, and during the present term, the 
motions connected with the sale of October 1, 1884, all came on for 
hearing, and the decision in reference thereto appears in the follow- 
ing order, which was then made: 


300 “This cause came on to be heard at the present term upon 
the report of J. B. Jackson and W. L. Cole, commissioners 
heretofore appointed to make sale of the property mentioned in this 
cause, filed on the 4th day of October, 1854, whereby it appears that 
J. N. Camden bid the sum of one hundred and seventy-three thou- 
sand and fifty dollars for said property when it was offered for sale 
by said commissioners at public auction on the 1st day of October, 
1884, pursuant to the former decree of this court passed in this cause, 
and that said commissioners accepted the bid of the said Camden, 
but that he has not complied with the terms of said sale by paying 
to said commissioners the amount of said bid or any part thereof. 
Upon consideration of said report and the exceptions filed thereto 
by several parties to this suit, and the rule heretofore awarded 
against said Camden to show cause why said property should not be 
resold at his cost and risk, and the petition of the said Camden 
treated and considered as his answer to said rule, and the answers to 
said petition filed by the exceptors to said report and the argument 
of counsel for said Camden and the said exceptors; and the said 
Camden still failing to comply with the terms of said = by paying 
the amount of his said bid in cash, it is, this 22nd day o f January, 
1885, considered and ordered by the court that said satialina and 
answer of said Camden is not a defense to said rule. It is further 
ordered that the exceptions to said report be, and the same are 
hereby, sustained and the said sale is set aside, and the said com- 
missioners will proceed at once to advertise and resell said property 
in accordance with the terms and provisions of said former decree 
passed 1 in this cause on the 17th day of November, 1883, for cash, 
which sale will be made at the costs of said Camden, and if the said 
property shall be sold for a less sum than one hundred and seventy- 
three thousand and fifty dollars, the said bid of the said Camden, 
the court reserves for further determination in this cause the ques- 
tion whether the said Camden will be required to pay the defi- 
ciency.” 
35 Under this order the property was again offered for sale on 
the 17th of March and sold to Charles H.Shattuck for $119,100, 
he being the highest and best bidder. The purchase-money was 
paid at the time of the sale and is now in court. 

After this sale was reported to the court, the Toledo National 
Bank, Valentine, and Blair filed their petition asking that tefore 
the sale should be confirmed the court would, if necessary, modify 
its order of January 22 so as to hold Camden on his bid, or for the 


dl 


deficiency between his bid and that of Shattuck, and to require Cam- 


- 
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den to take the property at his bid, and if he failed .to do so to con- 
firm the sale to Shattuck, unless Thompson, Payne, and Chancellor 
elected to take and pay for the property at their bid of $173,000. 
The same parties also filed exceptions to the report, the object of 
which was to secure the same action which was asked for in the 
petition. Camde n filed, 1, a motion to strike this petition from the 
tiles, and, 2, an answer without prejudice to this motion. 

Loomis has also filed a petition to the same general effect, and 
with substancially the same prayer. In this petition the following 
averment is made: 

XI. “The commissioners offered said property again on the 17th 
day of March, 1885, at which time some arrangement had been 
made by which the the interests of the Standard Oil Company and 
the parties represented by Receiver Shattuck had been settled on a 
basis not known to your petitioner, under which the property was to 
be bought at the lowest figure at which it could be got, and Mr. 

Robert Garrett, whom Mr. Shattuck formerly as now repre- 
302  sented,in part at least, and who had been the real party on the 

first bid of $163,000, had some tacit or express direct or in- 
direct, understanding with Mr. Camden and his friends whereby 
the property should be bought for a low figure and without compe- 
tition between them, and the said Camden now desires this sale to 
be confirmed at $119,100, and pretends that he is not liable on his 
bid of $173,050.00. 

To this Camden answered as follows: “ Respondent denies that any 
such arrangements were entered into as set out in charge 11 of said 
petition, but refers to his answer hereinbefore referred to and relies 
upon the same as his answer to this charge, so far as said answer 1s 
responsible thereto.” The answer “hereinbefore referred to” is that 
filed to the petition of the other creditors, and the part of it which 
is responsible to this allegation of Loomis is as follows: “ Respond- 
ent admits that the property being large and valuable, and the prob- 
able amount for which said property would sell being large, that 
the sale being for cash would be more than any one individual 
would be willing to raise and invest in that character of property, 
and that certain persons, some of whom are — in the petition, 
did agree to join in the purchase of said property, and if the prop- 
erty was so purchased by them that they would ees a corporation 
to own and work said property. 

“ Respondent denies that there was any combination or intention 
on his part to beat down the price of said property or to procure 
the same for less than its fair cash value; on the contrary thereof, 

said arrangement was entered into bona fide to compete for 
353 the purchase of said property and to bid for the same to the 

fair value thereof; and respondent states, as his opinion and 
belief, that without such an arrangement the property would not 
have brought as much as it did at that sale. 

“ Respondent avers that none of the parties were interested in any 
of the liens upon said property, except the Thompson debt repre- 
sented by himself; that many of the other lien creditors were present 
at said sale, as he is informed, and that others were present by counsel; 
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that the sale was fair and open, and ample opportunity afforded to 
all interested to bid for the same; and, to the best of his informa- 
tion, from the present condition and character of the property, the 
same was sold for all it would bring, and more than it would now 
probably bring upon another resale.” 

Since the first day of May, 1884, there has been paid to Camden 
by the receiver the following sums to apply on his claim as assignee 
of ‘Thompson : 


POR. SD Be i cil teberinnnns eee 

¥ EE ig Sa eee rae ee ssnicninen enticatinalda ec ne 
i FR ecg AEE So EEL RE RI 1,500 
Mareh ON 809 O07 
oo4 About these facts there is but little, if any, dispute, and I 


have no hesitation in holding that Camden, by his purchase 
at the sale oft ( ctober 9 LSS4. became personally bound for the pay- 
ment of the price in money, or its equivalent. The bid of Thomp- 
son and Payne must be taken to have been bona fide, for they were 
under bonds to make it. When Camden bid over them he gave no 
notice that he ex pected tO pay otherwise than in Money. He does 
not pretend that he had then or now any arrangement of the claims 
payable out of the purchase-money, except that of Thompson, and 
perhaps that of Loomis, unless the alleged contract was sufficient of 
itself for that purpose. This contract was not signed by all the par- 
ties named in it, and there is nothing to indicate that any were to 
be bound until the execution by all was complete. When the 
property was first put up for sale Camden was as much bound to the 
contract as he ever has been, but he then designedly refrained from 
bidding, and allowed a purchaser to buy at a price far below what, 
if the contract was in force. he should have offered. This made it 
necessary for the other creditors to resort to other means for the pro- 
tection of their interests, and some of them did so. In this way a 
sale was secured for an amount in cash sufficient to pay ail in full 
excepl Loomis. Carden afterwards saw fit to resist the confirma- 
tion of the sale, and for that purpose he joined with Loomis. All 

the other creditors were in favor of the confirmation. In the 
doo exceptions which were filed in the name of Loomis no men- 

tion was made of the contract, and it was not intimated at 
the hearing in any way that the purpose of the contestants was to 
give Camden another opportunity to buy under the contract. All 


parties, as far as appearances were concerned, treated the contract as 
no longer an element in the case. The sale was finally set aside 
because of inadequacy of price, which was shown by an advance 
cash bid from other responsible parties. 

Camden now claims, in his answer to the petitions filed against 
him, that the decree of November 17, 1SS5, was entered up by conh- 
sent of parties in a different form from what it would have been 
were it not for the contract, but there is no proof of that fact, and 
he himself does not state what these chang 3; were. So far as appears 


from the face of the decree the only consents were those of ‘Thomp- 
son (Camden) and Loomis that Storrs should be paid first from the 
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moneys in the hands of the receiver, instead of pro rata with them, 
and that of Loomis that Thompson (Camden) should be — paid 
in full before anything was distributed to him ; but by the terms of 
the contract agen a (Camden) was to be paid n full on the 
earnings of the property before Loomis was entitled to anything. I 
am unable to see how Camden has lost anything by his consent to 
the decree. 


In his answers Camden states as his excuse for not bidding at the 
first sale that some uncertainty then existe me as to his right to use 
the Loomis debt as money to pay for the purchase, but the 

oO same diffie lty existed when he bought in October. No 


ch: AL oe ‘had been made as to that part ol the case between the 
first sale and the second to relieve Camden from embarrassment In 
this particular. All he says on that subject in his answer 1s that 
the proceedings attacking the debt of Loomis were dismissed, or so 
modified by the opinion or action of the court in enter 4 —— 
ordering a resale under said former decree that responden s ad- 
vised and belie ved that the obstacles tO his bidding unde r said COll- 
tract were subst: antially ‘ removed.” He parts entirely to state what 
that modification was, and 1 can discover nothing in the order to 
— such an effect can be given. 

Under these circumstances it is clear to my mind that Camden 
could not use the alleged contract in lieu of money to pay his bid. 
The claims of the different creditors had not been assigned to him, 
and he was in no condition to call on a court of equity to require 
the creditors to make such asslonments. As the contract was not 
available to him for the purposes of payment it was incumbent on 
him to pay in money. 

The habili AY of Camden originally lor th payne nt of his bid in 


money Ol} the confirmation of sale havi thus been establish d.the 


. 
i 
,* 
’ 
ij 


next enquiry is whether in the proceedings since his bid anything 
has been done to release him from that lability In his answers 
he states his claim as to this part of the case in Seas words: “ Re- 


spondent is advised by counsel that the court having refused to con- 

firm said sale al the bid SO In: ide by re spond ht t, and 1) In- 
5 ay | tering the decree ordering a resale of said re. rty that all 

hability on the part of the respondent for such defict ney Was 
determined and respondent discharged therefrom ; that respondent 
was not liable as purchaser at sale until the court had accepted the 
bid of respondent and confirmed the sale absolutely.’ And in 
another place, “ Respondent, however, submits that by said decree 
of resale he was discharged from further liability upon his bid of 
$173,000, there bi Ing ho accepta inee of re | bid by the court and a 
confirmation of said sale. which re spon dent is advised were neces- 
sary to charge him under said bid.” 

It is true, as was contended in neameent that in chancery a bidder 
at a sale by a master under a decree of court is not consider da pur- 
chaser until the report of sale is confirmed, and that he cannot be 
compelled to complete his purchase until the confirmation of the 
report—that is, until his bid has been in some form accepted by the 
court, as the court stands in the place of a vendor, using the master 
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to receive and report the bids. Sug. on V. & P., 3d Lond. Ed., 38, 
39: Ist Am. Ed., 33. Under the old Knglish practice an order nist 
was first entered as of cause, and this was afterwards made absolute 
also of cause, unless cause was shown to the contrary. The purpose 
of the whole proces ding was to show that the court accepted the bid 
and made the saie. Sug. on V. & P., 39, supra. 
In the present case the commissioners reported the sale in due 
form, and Camden asked the court to take his alleged contract in 
lieu of money and confirm the report. The creditors in in- 
State terest adverse to his }) tition asked that he be required LO pay 
1) money and for ra confirmation On that basis, No one else 
appeared to resist. There was no dispute about the re : ) 
the proceedings at the sale or the suflic-encies of price or the 
thas prop rey. The difficulty was not as to the sale, but “as to how it 
should be paid for. Camden did not ask to be released from his 
purchase because of a misunderstanding as to his rights, but only 
rht be allowed to pay the price ina particular way. The 
creditors did not ask to have the sale set aside if the money was 
paid, and to get the money they obtained a rule on Camden. The 
{ 


that he Iti} 


lefense of Camden to this rule was not that he could not be required 
LO pay because the sale had’ not been countirmed, but in effect Liat, 
us by the terms of a contract he claimed to have with the creditors, 
he would be entitled to the money when paid in, the contract should 
be taken in lieu of the money to avoid unnecessary circuity of action. 


W hen. therefore. under these circumstances, the court decided that 


( amd hn must pay in money, if in eltfeect confirm 7 th report Ol the 
sale and required him to act accordingly. ‘The order which was 
entered at the time may not have been expressed with precise tech- 
nical accuracy, but its meaning is clear. ‘he sale was confirmed on 


the basis of a bid for cash. no other having been made. and, as the 


money had hot been pala, a resaie was ordered at the cost of CVCam- 


den, leaving the question open whether it should be at his risk. 
It is true that in the order this language occurs: “It 1s 
further ordered that the exceptions to said report be, 
359 and the same are hereby, sustained and the sale set aside, 
and the said commissioners will proceed at once to advertise 
and resell,” &c. But this, when taken in connection with the rest 


] ] tes ¢ Res : Te. > , L, 
of the order, was clearly intended only as a provision to relieve the 


subsequent saie trom embarrassment by reason ot the lormer one to 
Lumden, and not to discharge him trom i} ility for a deficiency 
] } : ] | : j . j i ice + " . 
between his own bid and any that might be accepted by the court 
} ! } oe ’ ] , 1] ¥ } . } 

under the resale which was ordered. Camden bad tull notice that the 

4) . ’ . : , . : -ee af a4 ’ , +1 . 
DbuUrpose OF Lil court was to charge him fora di clency il upon Turthel 
; ss 4 . | ld | oot | | w. ’ lial \ " 2? ' 7 i " TS. 
ChHGUIrY It SuOUT e fount ne Was i11avie ‘Oo room whatever Was 
} >}. ' ; ' + | a al . , > 
left for a misunderstanding on that subjec As the order of Jan- 


heme) 


! 

, se SO) as ] } - | : : 
uary 22 Was Inade during thie presen 
tre] QO] thy (’ ur. excepl =() far as Ul . 
intervened. The answers of Camden satisfy me that he is interested, 
directly or indirectly, in the present purchase by Shattuck. For 
3 ‘ .. : > +] a4 “Say > , _ 
this reason | am not inclined to consider Shattuck as having an 1n- 


L term 16 18 Stlil under the con- 


persons have 
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terest which will interfere with the right of the court to make such 
modification of that order as may now seem to be just. 

[ am also satisfied that the order of November 3, 1884, cancelling 
the bond of Thompson, Payne & Chancellor was made under a mis- 
apprehension of the facts and ought to b vacated. 

It is therefore ordered that Camden elect here and now whether 

he will take the property at his bid of $173,050 and pay for 
060 itinmoney. If he will,and he makes his payment within a 

reasonable time, to be fixed if required, the sale to Shattuck 
will be set aside, and that to him on the Ist of October, 1884, carried 
into effect by proper orders. 

lf Camden does not elect to take the property, it will be ordered 
that he now, as the agent who made the bid for Thompson & 
Payne on the Ist of October, elect for them whether they will take 
the property at $175,000 and pay for it in money. If he does so 
elect a reasonable time will be given them to make the payment 
and the proper orders made to perfect a transfer of the property to 
them under their bid of October 1, 1884. 

Should neither Camden nor Thompson & Payne elect to tak the 
property under these orders the sale to Shattuck will be confirmed 
and a personal decree rendered against Camden for the deficiency. 
The order of November 3, 18584, cancelling the bond of Thompson, 
Payne, and Chancellor will also be vacated. 

Bond, J., concurs. 


— 


O61 On the 6th day of June, 1885, the following order was made 
and entered of record, to wit: 


KF. L. Bb. Maynew & Co. | 

MSF . . 

o il 3 | _ >In Equity. 

THe West Virainta Orn & Orn LAND Company « | : 
Others. | 


This day came Johnson N, Camden, by J. B. Jackson, his solicitor, 
and moved the eourt to lessen the amount of the appeal bond re- 
quired by the order entered this day granting to bim an appeal and 
supersedaes to the decree entered in this cause; to the granting of 
which motion the court takes time to consider thereof. 

And, on the 11th day of June, 1885, the following order was made 
and entered of record, to wit: 

F. L. B. Mayunew & Co. ) 
us, 
THe West VirGInrA Oi, & O1n LAND Company & 
Others. 


| . 
> In Equity. 


Upon a motion of Johnson N. Camden, entered in this court on 
the 6th day of June, 1885, to reduce the penalty of the bond required 
by the decree entered in said cause allowing an appeal and super- 
scdaes to said decree, this day came the said Johnson N. Camden, 
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L. b. Mayhew, & Co. and others and the West Virginia Oil & Oil Land 
Company and others, a decree was rendered against the said Johnson 
N. Camden, on the 15th day of May, 1885, which was entered on the 
6th day of June, 1885 : : 


’ ; . ’ ~7 ‘ } ‘ - . 
~ ana tne sald Johnson N. Cumden having 


: ppeal and filed a copy thereof in the clerk’s 
34 othce of the said court to reverse the decr i the aforesaid 
suit, and a citation directed to the said I. L. Bb. Mayhew & 


, ° ° ’ . . . ’ . 
Co. and oth rs, citing and admot! Ist ne them LO bt nad appear ata 
‘37 ))7" » Court fF tha | ° ' | t t » | lian aft \\ hing . 
Suprem ourt of tlic hited States to be holade 4 ashington the 
second Monday of October next 


Now, the condition ot the abe Ve obligations 


| is such that if the 

said Johnson N. Camden shall prosecute his said appeal to effect and 

answer all damages and costs 1f he fail to make his plea good, then 
Sma 55 0) 


LNRM cena ter 
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the above obligation to be void; else to remain in full force and 
virtue. 
Sealed and delivered 1n the presence of— 
JOHNSON N. CAMDEN, | 
W. P. THOMPSON. [SEAL. | 
GEO. W. THOMPSON. | 
W. N. CHANCELLOR. | 


Approved as.a supe se daes bond. 
June 1d, LSSO. 
J. J. JACKSON, 
Dist. Judge. 


O00 [, L. B. Dellicker, clerk of the circuit court of the United 

States for the district of West Virginia, do certify that the 
foregoing are true copies from the records and files in my office in 
the case of F. L. B. Mayhew & Co. vs. The West Virginia Oil and 
Oil Land Company and others, upon an appeal to the Supren 
Court of the United States by J. N. Camden, so far as ordered by 
appel-ant’s atterney. 

In testimony whereof I hereunto set my hatd and the seal of 
said court, at Parkersburgh, 1n said district, this 7th day of September, 
A. D. 1885. 

Seal Cireuit Court United States, 
|} District West Virginia, Parkersburgh, W. \ 


Endorsed Oli Cover: West Virs Inia om ti U.S. No. 650. John- 
son N. Camden, appellant, vs. F. L. B. Mayhew & Company ef al. 
Filed October 7. 1885. 
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[IN THE 


Supreme Court of the aluited States. 


OCTOBER TERM, 1886. 


‘ \ 0. Oo (/, 


; 


MAYHEW & COMPANY, APPpeLLees. 


FROM THE CIRCUIT COURT OF THE UNITTEDSTATES 


FOR THE DISTRICT OF WEST VIRGINIA 


_ 
— 
~ 
- 
— 


1] eo - ] +} 
| lant and states and shows that the real 


~ 


that appellant hereby consents without prejudice to his ap- 
peal in any respect, as to the amount of the difference be- 
tween the two bids as aforesaid. 

Wherefore he moves the court to vacate the supersedeas 
herein to the extent aforesaid, and LO dismiss the appeal LO 
the same extent, and that the same be certified to the court 
below for the purposes aforesaid. 

A. H. GARLAND. 
Altorney for A pp lle it. 


As the record in this ease has not been printed, I beg to 
refer the court to 24 Vol. Federal Reporter, p. 205 et seq., for 
the facts necessary to an understanding of this motion. 

A. H. GARLAND, 
kor Camden. 


IN THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF WEST VIRGINIA. 


Francois L. B. MAYHEW AND OruHuers. Partners under the 
lFirm-name of F. L. B. Mayhew & Co., 


is 


Tue West VIRGINIA OIL AND Orit LAND Company, RICHARD 
A. Storrs, William 1). Thompson, Hy Mahi Loomis. Jame ~ 
H. Carrington, William H. Beech, A. C. Worth, Benjamin 


B. Valentine. Robert ». Blair. and The Toledo National 


Bank. 


[t is stipulated by the parties to this suit who still have 
an interest therein that the funds in the registry of the court 
to the credit of this cause may be ‘disbursed, and the pur- 
chase of the property of the defendant corporation be let 
into possession thereof, and a deed of conveyance executed 
to him by the commissioners in like manner and with the 
same effect as though ho appeal had been tuken from the 


decree made herein on the 15th day of May, 1885. 


It is further stipulated that the said cireuit court may 
preceed to hear and determine all questions touching the 
distribution of said funds as though said appeal had not 
been taken. 

Nothing contained in this stipulation shall prejudice Or 
In any way effect the right of Jolnson M. Camden in the 
prosecution of his appeal from said decree of May 15th, 
L885, but said appeal may be prosecuted, heard and deter- 
mined in all things as though this stipulation had not been 
made. 

(In triplicate) FRANK R. PAYNE, 

Reece Ve r of Adrian Sai ings Bank and 
Assignee of Hleman Loomis. 
J. H. CARRINGTON. 
Bens. B. VALENTINE. 
A. C. WORTH. 
Wa. H. Beacn. 
lop TS. BLarr. 
ToLepo N’L BANK, 


’ . .* ¥ : lo : ‘o 
By COLE XN COLE, solicitors. 


COLE & UOLI . 
. }° ° . " ’ . i} j ’ : 4 
Solicitors Ol Pecord ror (ti j dé hy PMO?) (} Parties. 
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ln order to review this decisiun there must be an ap- 
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[u the language of the court, in Williams vs. Morgan 


111, U.S., p. 699: “It was an order final in its nature, 
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and was made in a matter distinct from the general sub 
ject of litigation; a matter by itself, which affected onls 
the parties ta the partienlar OnTrOVEerS\ , and those whom 
they represented.” See Gumble 4 Petkin io. 4), 
545. 

An appeal trom the decree contirming the sale Lo 


Shattuck eould net bring ut 


or review the question O} 
Mr. Camden’s right to purchase under his contract with 
the creditors. If he had intended further to insist upon 
his neht to purchase under the contract he should hav 
appealed from the decree of Jan. 22nd, 1885, or if he 
could not have appealed until the Case Was ended, he 
should have excepted to the subsequent sale to Shattuck 
upor the ground of his prior right, Turner v. Farmers 
Loan and Trust Co.,106 U.S., 552. Not having excepted 
and becoming personally interested with Shattuck in the 
purchase and consenting LO the contirmation ot the sale 
to him, he abandonded his claim to purchase as truste 
for the ereditors under his Contract with them 
Corning v. Nail Factory, 15 How., 451. 
Farmers Loan and Trust Co. v. Waterman. sv 
And the only contreversy remaining in the 
which Camden hus ally interest was whether he was lin 
ble for the deficiency ot $95 490 for \\ hich (lecree Was 


rendered against him. and his Appex Can) 


present tor re- 
view only that question, 


hose muatrwers. 
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IN THE CIRCUIT COURT OF THE UNITEDSTATES FOR THE 
DISTRICT OF WEST VIRGINIA 
ro iL. B. Mayuew,. and others 
W 
The West VirerntA Orn and On 
LAND ComMPANY. and others. 


In Equity. 


: his Catise Cnume on De AvVaAln heard ut th : present 
tern upon the report of sale of J. B. Jackson and W. L 
Cole, Special Commmssionuers, made by them on the 17th 
day of Mareh. 1885. to Charles H. Shattuek: and por 
the exceptions to said sale filed by the ‘Toledo National 
Bank and others; apd .upon the petitions ot said bank 
and others filed in this cause’ on the 17th Chay Ol} April, 


ISS). al ‘| the petition ot llemuan w MOTTIIS til ct herein OT) 


} sp.) } } es 7 7 - | : ‘< | . 
the 25rd dayvot Apmil, 1885; and the motio: of -lohuson 
. . ¥% . . ° ; — , 
: s i- « _ ? ° 
\. Camden to strike said petitions ft 1 the flies, and 
‘ 


: ' > sé , , 
the demurrers of said Camden to said petitions; and the 
ryt] t} +] cl ithonel f aid al PS: 
replications of the sar petitioners (Oo Salad ANSWers: ali 
Tne TestTmo0nNny falcen iy\ the petitione = T}) Sthpport cy] ssid 
* ‘ . & 


petition =: aad aiso Upon the petition ot James LI. ('ar- 
rington and others filed herein on the 2ist day of No- 
vember. 884. to vaeate the order entered herein on the 
8d day of November, 1884 permitting Wilham P. 
Thompson and Oliver LE. Le ne to withdraw the deposit 
of te) housand (10.000) dollars theretotore TH into 
‘court by them, and purporting to cancel the bond @1v-n 
by them and William N. Chancellor to Ibid one hundred 


, . : "cp fs) F ‘ 
bid eventy -three thousand p40 00 (otliars To the 


his CAUSe Al any future Sit. Ce 


ab 


thereof; and upon the decree ertered in said cause on 
the 23d day of November. 1883, and the orders mude 
therein since that date. And was areued by counsel for 


the several petitioners ana for sri Camden. 


Upon consideration whereof the court is of opinion 
that by said bond the parties thereto were obligated to 
bid for the Property mentioned in this cause, the sum of 
one hundred and seventy-three thousand (173,000) dol- 
lars at any sule thereof that nilglit be made after the 
date thereof under any decree in this cause, The court 
is also of Opinion thiat by virtue of his bid for said prOp- 
erty on the Ist day of October, 1S84, the said Jobnson 
N. Camden is liable to pay the difference between his 
said bid, to Wit, the sum of one hundred and seventy- 
three thousand and fifty (173,050) dollars, and the bid 
of the said Shattuck of one hundred and nineteen thou- 
sand and one hundred (119,100) dollars, if the last sale 
shal! be contirmed, and “ull COSTS rendered HhecessaLly vy 
his failure to comply with the terms of sale. And the 
court is also of O} inion that the said sale te Shattuck 
should be confirmed unless either the said Caniden, or 
the said Thompson and Payne will take the said prop- 
erty at the amounts of their bids respectively. And 
thereupon, and after announcing the foregoing opinion 
in open COUTT, the Court offered the sac Camden who 
was present In court with his counsel to permit him to 
tuke the said property al the sum so bid tor the same 
by him, and confirm the sale of said property to him if 
he would consent so to do and pay the cash therefor, 
which the sald Camden in open court retused to do, and 
declared he would not take the property unless the sale 


a 


should be confirmed to him on the basis of the contract 


mentioned in his petition filed on the Oth dav of Octo- 


ll 


ber, 1884. The court then ealled on the said Camden 
who acted as the agent of the said Thompson and Payne 
in making the bid for them, to elect for them whether 
they would take the said property aut their bid of one 
hundred and seventy-three thousand 173.000 ) dollars, 
and pay the cash therefor, and said Camden thereup TT) 
declared that while he had auth ity to make the bid 
originally he hard bart authority to make an election for 
them under the offer now made 

It is therefore this 15th day of May, IS85, ordered. 
adjudged, and decreed, that the motion of the said 
Can den to strike said petiti ms from the files be over- 
ruled, ana his demutrers to sald petitions also overe- 
ruled. *It Is further ordered. adjudged, and decreed, 
that so much ot the order of the 3d clay ot November, 
L884, iis peurp rts to cancel the said bond ot said Thomp- 
son, Pavne and Chancellor, be, and the same is hereby 
vacated and tow naucht held a It is turther ordered. ad-- 
judged and decreed, that the report of the said commis- 
sioners of the sale nine by them to Charles HH. Shattuck 
on the 7th day oft March. LSS5, be. and the sillne 18 ip- 
proved; and the sald sile Is hereby ratified and contirm- 
ed. and the sad Colm ssioners “ure hereby authorized ana 
directed to convey, by proper deed, the said property to 
the said Shattuek, and he is to be let into the possession 
of said property as of the 17th day of March, 1885.7 [t 
is further a lhudved, ordered aud decreed. that the said 
Johnson N. Camden 1s liable for and that he do brat into 
the registry of this court for the benefit of such of the 


purties to this suit, or other persons, who may be en- 
titled thereto. the sum of fittv-three thousand nine hun- 
dred and fifty (53,950) dollars with interest thereon 


from this date and all costs,to be taxed Vy the cierkK ren 


Ray 


12 
dered necessary by his failure to comply with the termes 
ot sale by paving the amount ot his hid 1?) Crist). And 
any party to said cause appearing to be entitled to any 
portion of said Sui maAV sue Ol execution. as “il law. 
Upon this decree. avalust ssid (‘amaden. foo] the Mont 
] hy —_— hy, ea” ) . *. ™ hy) ea} all ° lite} ‘ 4 
nereln decreed aGValst OM, alle full bLLOTIC S Whieh may 
i : Pe ] > sae . . 5 ; : | 
be realized from said execution, or executions, shall De 
paid by the Viarshal into the revrsctry of the eourt to the 
eredit of this canse. 

It is turther ordered that Charies Il. Shattuck the 
receiver otf sald property do settle his accounts betore 


the Auditor, up to this date, anc that he pay any bal- 


mice TelnalMninyYy mn his hands arisimg Trom the rents and 


profits of said property, up to the 17th day of March, 
ISS85, into the registry of the court to the credit of this 
cause, nnd that he bpav or deliver to the purchaser of suid 


other properts i) his 


property any sum of money or 
hands from the rents and profits of saldgproperty from 
the said 17th day of March, 1885, to the date hereof, 
which said settlement shall be reported Dy the Auditor 
to the court and his tee theretor taxed In the costs of 
this suit. 

[t is further ordered that the costs of this suit still re- 
maiming unpaid, and the COSTS and CAPelses ot sale re 


maining unpaid, including two (2) pe 


*¢entunm commis- 
s1lon tO sald commissioners, on the amount ot the last 
sale. aus a compensation tO them ter] ail services rendered 
and to be rendered by them as such, be paid out of the 
money now in the registry of the court. 

It is further ordered that the money remnalminge in the 
registry ot the court atter the payment of the costs and 
expenses above referred tO, together with any further 


sum that mav be paid into the registry under this decree, 


iS 
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i tie Same chant the follow lT! Tr Wiis entered 


14 
F. L. B Mayuew & Co. 
V . 
i ; : : S In Eauitvy. 
fue West VIRGINIA OIL and OLL ! pai. 
LAND COMPANY, and others. 


> 


This daycame Johnson N. Camden by J B. Jackson, his 
solictor and moved the court to lessen the amount of the 
appeal bond required by the order entered this day grant 
ing to him anappeal and supersedeas to the decree entered 
in in this cause, to the granting of which Jmotion the 


eourt takes time to consider thereof. 


At il Cireuit Court of the United States for the Dis- 
trict of West Virginia continued and held at Parkers- 
bure.in said District on the 11th day of June, 1885, the 


following order was made and entered of record. to wit: 


KL. B. Mayruew & Co. 
v. : 
. . . In Equity 
THe West VIRGINIA OLL and OF ! nN 
LAND CoMPANY. 


Upon «a motion of Johnson N. Camden entered in this 
Court on the 6th day of June, 1885, to reduce the pen- 
alty of the bond required by the decree entered in said 
cause allewing aud appeal and supersedeas to said decree. 

This day came the said Johnson N. Camden by J. B. 
Jackson his Solicitor as also the several creditors inter- 
ested in the decree appealed from by W. L. Cole and B. 
M. Ambler, their solicitors, and the matters arising on 
said motion having been fully heard and considered by 
the court. 

Itis therefore ordered that the motion of the said 
Camden be allowed. And that the penalty of ap- 
peal bond heretofore required be lessened, and 
that in lieu of the penalty of suid bond required by the 


order allowing said appeal herein before entered, that 


— 


ld 


the same be now fixed at two hundred theusanad dollars 
and that upon the execution and approval of suid bond 
in the sum of two hundred thousand dollars, the appeal 
heretofore allowed is to stand and be continued in full 
force and eftteect. 

And it having been suggested to the court that by rea. 
son of the several different interests involved in said 
decree aye] ealed from, it would be proper to hake suid il})- 
peal bond payable tothe clerk of this court for the benefit 


of all otf said parties, [t is further ordered that said 


appea! bond 8) 10 he executed LV the Si ie Johnson N. 
Camden in perfecting lis sala il] peat he made payable to 
Lyman >. Dellicker, clerk of the Circuit Court of the 
United States for the District of West Virginia in trust 
for whom it may concern. All of which 1s ordered ae- 
cordingly. 
Copy teste: 

L. B. DELLICKER, Cler/. 

C..& gaa ee ee 


Know all mien by these presents, t hit we. Johnson N. 
Camden, William # Thomps li. (;george W. Thompson 
avd William N, Chancellor are held and firmly bound 
unto Lyman B. Dellicker, clerk of the Cireuit Court of 
the United States for the District of West Virginia in 
trust for whom it may concern, in the full and just sam 
ot two hundred thousand dollars to be paid tO the sald 
Lyman B. Dellicker, clerk &e., in trust for whom it may 
concern his certain attorney, executors, administrators, 
or assigns: to which payment, welland truly to be-made, 
we bind ourselves, our heirs, executors, and administra- 
tors, jointly and severally, Dy these presents, “ealed 


with our seals, and dated this tnirteenth day of June, in 


the year of our Lord One thousand eloht hundres und 
elightv-tive. 

W hereas. lately at a Cireuit Court of the United 
States tor the District of W est Vire@inia ls suit depend- 
ne 1 sal COUTT, he: weenhl I’. Be b. \ lay hew & - and 
others and the West Virginia Oi! and Oil Land Company 
and others: a decree was rendered against the ssid John- 
SOT} N ae ‘amaden Ol) | he loth dar of M ay ISS5. W hich w is 


entered OT) the Oth day of June . ISSD. and rhe said Jobhn- 


son N. Cainden having obtained an appeal and dled a copy 
thereof in the elerk’s othice of the sic COUT 14) 
the decreein the aforesaid suit anda citation directed to 
the said F. L. B. Mayhew & Co. and others, citing and 
admonitshing them to be and appear at the Supreme Court 


ot the United States. LO he holden “Ll Washington the 


second Monday of October next. 


Now, the condition of the above oblheation 1s such. 


? 4 ; . | ’ ’ : » « 
Thicat the siid Johnson N. ¢ amiadaen Shalit prosecute bis 
? 


Salad appeal to effect. and answer all damaees and 


it he tull to make is plea Qood, then t tie noove obliga- 


lon to be void: else to renminy in full rorce and vVvircue, 
Sealed and deliv- JOIDNSON N. CAMDEN, [SEAL. 
ered in presence W.1’. THOMPSON, [ SEAL. | 
of GHEY. W. THOMPSON, iS] AL. | 
W.N. CHANCELLOR, [SEAL 
Approved as i supersedeas bond, 
J.J. JS ACKSON, 
District Judd June loth. 1885 
Copy reste: 
L. B. DELLICKER, C/ler/ 
Co S. B.: BW. Va: 
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eral debts, then the creditors atoresaid released and quit 
claimed all their right, title, and interest in andt o the 
property to your petitioner. | 

The said contract 18 herewilt h tiled and made part here- 
of marked Exhibit **Camden A.” 

Your petitioner made that contract in good faith, he 
entered into it upon the faith of and relying Upon the 
sald decree of November. [S5. intended to Carry it out 
according to its terms, and such he believes was the pur- 
pose of all the parties named therein ; and that such con- 
tract was made long before your petitioner had any no 
tice that any objection was made as to any part of said 
decree and long before any proceedings were taken qjuest- 
ioning the validity of said decree. 

Shortly before the day on which said property was af- 
fered for sale, on October the Ist inst. Hleman Looniis, 
one of the parties to said contract, notified your petitioner 
that Loomis demanded and expected that your petitioner 


would bid upon the property and buy it in,pursnant to the 


~ 


terms and eonditions of that contract, and that Loomi' 
would hold your petitione! lable for any Violation of said 
agreement, which notice has been returned with the re- 
port of sale made by J. B. Jackson, and W) L. Cole com- 
missioners. 

The sale Was made On October Ist. LSS4.. and your 
petitioner as the agent and trustee of the several part ies 
to said contract bid for the property aforesaid the sum 
of one hundred and seventy-three thousand and fifty dol 
lars. And your petitioner now tenders and otters him- 
self ready to carry out that contract : according tots terms 
In euch mannerand form as this Llonorable court miay 


requ re or direct 


lv 


Your petitioner is advised and believes that ne stands 
in a fiduciary relation to the parties to said contract, and 
that he may properly invoke the direction and guidance 
of the court to protect him in the administration of his 
trust; and he further informs your Honor that he is largely 
interested to have the contract performed and executed 
and that he desires that the same may be done. 

Your petitioner says further that he is advised the 
amount due On} the day of sale and unpaid upon the several 


debts adjudged by said decree amounted with interest 


to the sui of - - . SLY97TS6.91 
and the bid Was - - - - 175050. 
leaving a deficiency of . . $2673,691 


between the amount of the bid and the amount necessary 
LO pas the liens. 

The oil in the receivers hands and other property held 
by him applicable to said debts is estimated Upon the 
last obtainable information at about $11,000 in value and 
that $11,000 is offset in par by the costs of sale, com- 
mission, expenses and costs of suit, and other charges 
against the funds in the hands of the court, and thus itis 
as your petitioner shows, that even if your petitioner were 
willing to pay the entire amount of said bid of $173,000- 
00 in cash the amount decreed in favor of the holders of 
the last lens under said decree would not be cover- 
ed by many thousands of dollars; while under said 
contract the entire amount of the adjudged indebt- 
edness will eventually be paid in full; and such was the 
reason for making the contract as shown by its terms 

Your petitioner further says that he is advised that of 
the several debts named in said decree there was due Up- 
on the amount decreed in favor of Wm. D. Thompson, on 


October, Ist 1884 after applying all moneys paid by the 
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quired ‘ah rhe Court the full amount of the « laims of said 
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This agreement made this day of November, 1888, 
between J. N. Camden, J. H. Carrington, W. H. Beach, 
A. C. Worth, Toledo National Bank, R. 8S. Blair, B. B. 


Valentine and Heman Loomis. 


W hereas. on the 1/th day of November, LSS5. a de- 
cree was made by the Cireuit Court of the United States 
tor the District ot West Virginia, In a suit in equity: 
therein pending, wherein F. L. B. Mayhew & Co. are plain- 
tiffs, and the West Virginia Oil and Oil Land Company 
and others are defendants, whereby it was ascertained 
and adjudged that certain large sums decreed in favor 
of the parties hereto, respectively, are liens on the prop- 
erty of the detendant cCOTMpany, and that said property 
be sold for the satisfaction hereof. Said decree is here- 
by referred to and made part hereof. the said J. N. 
Camden being the assignee of W. D. Thompson, men- 
tioned in said decree and entitled toreceive the sum de- 
creed LO sald Thompson 

And, whereas, the parties hereto desire to protect 
their several interests and to insure the sum realized at 
sale of said property unde! said decree, shall be suth- 
cient to pay the several debts thereby ascertained and es- 
tablished. Now, therefore, the parties hereto have cove- 
nanted, and they do hereby covenant and agree to and 
with each other as follows: 

Kirst. ‘That when said property Is ottered tor sale under 
sald decree that the said J. N. Camden shal! purchase 
the same tor the mutual benetit of the parties hereto, if 
it sell for a sum not exceeding the averegate amount of 
said claims adjudicated against it including interest and 
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Cost anc the expenses of sale 


Second. That if said Clamden shal veCOne the pur- 


chasel of said property, at anv sale 


cree, whether torthe full agyvrevat 


and expenses aforesaid, or ‘Ltn less 
parties hereto do sever; lly ASS] 
suid Camden. in) Trust, the several 
their favor respe ‘tively Ly sald de 
den as the agent and trustee of a 
authorized to apply the said sever; 


in pavinent ot the purch me money 
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ana lk NY settlement muide velLwe 


and the COMM SsSsLONers BULDOrIZed 


: 
sald Camden is nereby authorize 


trustee to execute and deliver to sar 


proper receipts and papers that ay 
and any lien. debt. or eluim. th i 


parties hereto respect vely, as Ti 


though the parties hereto were pre 


Ifhh person. 


Third. And the said J. N. Ca 
igrees with the parties nereto 
that. it he shall become the pure | 


ertv. as atoresaid, he will at once 
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record in the county of Ritchie 
des laring that he holds the said 
benefit ot the parties hereto 1 mr tre 


ht judicated mm tnewmr tavor resin 


be paid in the order hereinatte! 


And the said Camden further Ve 
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iis follows: 

§ he balan eC, if any, due to J.N. Camden. issignee 
oft W. 1), ‘Thompson, Shiaall he fully pall, 
Then forty per cent. of the proceeds of said pro 
erty shall he paid to tLleman Loomis, and SIXTY pei Cent, 
thereot to the src Carrington, Worth. Beach. To edo 
National Bank. blair and Valet tine, nec nding To their 
rizhts and priorities ‘is fixed ty thie sic decree 
Tween the SIX pai ties list named, until the, , unc each OF 
them, are bully paid, 

3. Then, sixty per cent. of said proceeds shall be paid 
to said Carr.ngton, so far as to rermburse and indemnify 


‘ 


him such sums of money, if any, as he nhiay he | eld linble 
, ne 


“= @ es 


for as maker, acceptor, or endorser, of two certain bills 
ot exchange, for the payinent ot which the said West 
Virginia Oil and Oil Land Company is priorly liable, one 
ot which bills is supposed to be held by Maretta Arnold 
of Michigan, and is for the sum of $1,500, and the other 
is held by the National Bank of Commerce, in New 
York. and is for the sum ot $2 451.51. 

4. After the payment of the foregoing amounts the 
said property shall be held in trust for the payment of 
any balance due said Ileman Loomis until the same is 
fully paid. 

Witness the following signatures and seals: 

Signed, J.N. CAMDEN, [ SEAL. ] 
HEMAN LOOMIS, /[ 
By B. M. AMBLER, 
Attorney in Fact. 
Signed. J. H. CARRINGTON, [Seat] 
A. C. WORTH, [SEAL.] 
B. B. VALENTINE. | SEAL. | 


Exjibit No. dD. 
IN THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF WEST VIRGINIA. 


KF. L. B. MAyuew & Co., 
Vas, 
Tue West VireInia «tL AND + In Chancery. 
Or, Lanp COMPANY AND 
OTHERS. 


This cause came on to be heard at the present term 


upon the report of J. B. Jackson and W. L. Cole, commis- 
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sioners heretofore appointed to make sale of the property 
mentioned in this cause, filed on the 4th day of October, 
1884, whereby it appears that J.N. Camden bid the sum of 
one hundred and seventy-three thousand and fifty dollars 
for said property when it was offered ‘or sale by said 
commissioners, at public auction, on the Ist day of Octo 

ber, 1884, pursuant to the former decree of this court 
passed in this cause, and that said commissioners accepted 
the bid of said Camden, but that he has not complied 
with the terms of said sale by paying to said commissioners 
the amount of said bid or any part thereof. Upon consid- 
eration of said report, and the exceptions filed thereto, by 
several part ies tothis suit.,and the rule heretofore awarded 
against sald Camden to show cause why said property 
should not be re-sold at his cost and risk, and the petition 
of said Camden treated and considered as his answer to 
said rule,and the answers to sald pecition tiled by the ex- 
ceptors to said report and the argument of counsel for said 
Camden and said exceptors; and the said Camden still fail- 
nig CO comply with the terms ot said sile by pict me the 
amount of his said bid i. cash; itisthis 22nd day of Janu- 
ary, 1885. considered ana ordered by the ecurt that. sald 
petition and answer of said Camden is not a defense to said 
rule. Itis further ordered that the exceptions to said re- 
port be.and the Same ale hereby sustained, ana the sald 
sale is set aside; and the said commissioners will proceed at 
onee to advertise and re-sell! said property In accordance 
with the terms and provisions of said former decree 
passed in this cause on the 17th day of November, 1883, 


for cash. And if the said property shall be soid fora 


less sum than ore hundred and seventy-three theusand 


and fifty dollars, the said bid of the said Camden, the 


oo 


mf 


court reserves for furtherdetermination in this cause the 
question whether the said Camden will be required to 
pay the deficiency. 

(Signed,) HUGH L. BOND, 


Circuit Judge. 


IN THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF WEST VIRGINIA 


t. LB. Mairazw & Co.) 
a VS. \ 

THe West VIRGINIA 
Orin & Orn Lanp Co. | 


In Equity. 


To the Honorable, the Judges of said Court in Chan- 
cery sitting. 

The answer of Johnson N. Camden to the petition of 
the Toledo National Bank; Benjamin B. Valentine and 
Robert S. Blair. filed in the above entitled cause, 

The respondent Johnson N. Camden, now and at all 
imes hereafter reserving all manners of benefit and 
advantage to himself of exceptions to the many er- 
rors and insuffictencies, in sa.d petition contained, for 
answer thereto. or unto se much or such parts thereot as 
respondent is advised is material for him to make an- 
swer unto: answering says: 


This resp ndent is informed tht the petitioners are 


creditors of the defendant CoiInpAany, and that by tne de- 
cree made and entered in said cause on the 17th day of 
Novemb« r 1883, by this Llonorabie Court, the real estate 
and property of the defendant company, as mentioned 


and described 1k the bill and proceeal! vs QO] this cCuuse 


2s 


was decreed to be sold; to pay the several creditors of said 
defendant company, as recited in said decree, of whom 


the petitioners were a part. 


Respondent admits that it appears by the reeord of 


the proceedings in said court, that the Special Comniis- 
sioners, appointed by said decree of November 17th 1883 
to make sale of said property, proceeded to make sale 
thereof, pursuant to the terms of said decree on the 17, 
day of March 1885, on which day. Charles H. Shattuck, 
being the highest bidder, became the purchaser thereof, 
at the sum of $119,100, which sum was by the suid Shat- 
tuck paid into the registry of the court to the eredit of 
sald cause. 

Respondent is not advised should said sale be confirm- 
ed, whether or not the proceeds of said sale would be 
sufficient to pay to the petitioners the sum so decreed to 
be paid them, and without admitting, or denying this 
allegation of the petition, calls for proof of the same. 

Respondent denies that this isthe third time, the said 
property has been so/d by the said commissioners, under 
and by virtue of said decree, but admits that said pro- 
perty has been offered for sale by said commissioners un- 
der and by virtue of said decree upon three different oc- 
casions; the first two of which said commissioners hav- 
ing reported to the court, the conrt refused to confirm, 
but directed a re-sale, and so respondent submits there 
was no sale of said property at either of the times, first 
and second mentioned in said petition. As to the third 
time mentioned, the court having not as yet acted upon 
the report of sale of said commissioners, responden. 1s 
not advised whether the bid of the purchaser will be ac- 
cepted, and the sale confirmed or not. Respondent ad- 


mits that said commissioners in pursuance of said decree 
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on the Ist day of May 1884, offered said property fot 
sale, and that on said day Charles H. Shattuck, acting 
for himself, and as respondent is informed and believes 
for Robert Garrett of Baltimore and others, became the 
purchaser thereof for the sum of $165,000, and as respon- 
dent is further informed and believes, paid said sum to 
said commissioners. Respondent is further informed 
and believes. and therefore admits that upon the appli- 
cation of the said Shattuck, for a contirmation of the re- 
port of said sale, William P. Thompson and Oliver H, 
Payne, citizens of and residents of Cleveland in the 
State of Ohio, proposed and ottered in open court to bid 
and pay $173,000, for said property if the court would 
direct are-sale thereof. And the court did thereupon 
refuse to contirm the sale so made to gaid Shattuck, and 
did order re-sale of said property upon condition that 
said Thompson and Payne should within ten days give 
bonds with good security in the penalty of $250,000 pay- 
able te the clerk of this court; conditioned that at any 
future sale of said property. they would bid the sum of 
$173.000, for said property, and comply with the terms 
of sale if they should become the purchasers at that 
price; and upon the further condition, that they should 
within ten days deposit in the registry of the court 
$10,000, in cash as additional security for their compli- 
ance with the offer so made by them 

Respondent is informed, and believes, and therefore 
admits that the conditions so imposed by the court upon 
the sa’d Thompson and Payne having been complied with 
by them, the said property was again offered for sale by 
sald commissioners Ou the Ist day otf October, 1884. On 
which day respondent at the request of said Thompson 


and Payne and for their aceount, authorized the bid of 


30 


$173,000 for said property and said bid being made and 
cried,for and on behalf of said Thompson and Payne and 
at their request (neither of them being present at said 
sale( respondent for the creditors mentioned in said de- 
cree of November 17th, 1883, and in pursuance of the 
contract made with said creditors, which said contract 
is filed with the report of sale of said commissioners filed 
in the papers of said cause,and is prayed to be read in 
connection with and as part of this answer, bid the fur- 
ther sum of fifty dollars, to wit: the sum of $173,050 00, 
and the property was knocked down to respondent, his 
bid being the highest bid offered for said property. 

Respondent denies that he failed or refused to comply 
with the terms of said sale as charged in said petition, on 
the cont rary thereof having bid tor said property on be- 
half of himself and others of the creditors in said decree 
mentioned, who were parties to the contract above 
mentioned, and which respondent is advised constituted 
an assignment on the part of each of the creditors as 
signed the same to him of their respective interests in 
said decree. 

Respondent exhibited said contract to said commis- 
sioners and tendered the same to them in discharge of 
the amount bid by him for the purchase o: said property, 
with the request that said contract be reported by said 
commissioners to the court for its action in the premises. 

Kes ondent admits that a rule was awarded against 
him by this Honorable Court to show cause why he 
should not be compelled to comply with the terms of 
sale, and why ra | re-sale ot sald property should not be or- 
dered at respoudent’s risk and costs. 

Respondent tiled his petition setting up said contract 


entered mo with sald creditors as hereinbetore nieh- 


ol 


tioned (which petition of respondent was treated as re- 
spondent’s answer to said rule), in which petition respon- 
dent prayed that he be allowed to apply the claims and 
debts adjudged by said decree in discharge of his liability 
for the purchase money; that his compliance with the 
terms of said contract may be considered and decreed as 
i compliance with the terms of said sale. ‘That the said 
contract may be received in discharge of his bid, that the 
sale he contirmed and that il deed he made to respondent 
for the said property. Upon the hearing of which rule and 
said answer, the court ordered a re-sale of said property 
reserving the question of the liability of respondent for 
any deficiency should the property sell for less than the 
bid of respondent, the court deciding that the aunswer ot 


respondent is not a defence of said rule 


Respondent is advised by counsel that the court hav- 


ing refuscd to confirm said sale at the bid .o made by re- 
spondent,and in entering the decree ordering a re sale of 
said property that all lability Upon the part ot respond- 
ent for such deficiency was determined, and respondent 
discharged therefrom, 

That respondent was not liable as purchaser at sale un- 
til the court had accepted the bid of respondent and 


conti med the sale absolutely, 


Respondent further answering says: that the said pro- 
| 


hia 


perty al the said last mentioned sale did not sell at 


il 
yreat sucrince, on the contrary thereof by renson of the 


oat # | } : 
stringency in the monev market. and the decrease in the 


value of property of the same kind as the property sold 
and the manifest decrease in tie pr “cl ction of said pro 
perty as shown by the reports of the receiver that said 
property was not as valuable by many thousands of dol- 


lars as W hen respondent tirst biel OM Salle. and respond- 


ent would not at said last mentioned sale had he been 
present, have bid anything like the former sum bid by 
him except as trustee for the creditors under said con- 
tract. 

Respondent denies that the deficiency in price at said 
last sale was accomplished by collusion and combination 
of Respondent, Oliver H. Payne, William P. Thompson 
and William N. Chancellor, together with other unknown 
persons as charged. 

Respondent admits that the property being large and 
valuable,and the probable amount for which said property 
would sell being large; that the sale, being for cash 
would be more than any one individual! would be willing 
to raise and invest in that character of property. And 
that certain persons, SOmMe of whom are named in the pe- 
tition, did agree to,join in the purchase of said property, 
and if the property was so purchased by them, that they 
would form a corporation to own and work said property. 

Respondent denies that there was any combination or 
intention On his part to beat down the price of said pro- 
perty or to procure the same for less than its fair cash 
Value. on the contrary thereot sald arrangement wis @hli- 
tered into bona hid to compete for the purchase ot sald 
property and to bid for the same to the fair value there- 
of, and respondent states as bis opinion and belief that 
Without such an arrangement the property would not 
have brought as much as it did at that sale. 

Respondent avers that none of tue parties were inter- 
ested in any of the liens upon sald broperty, except the 
Thompson debt represented by himself, that many of 
the other lien creditors were present at the said sale, as 


he is informed, and that others were present by counsel, 
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that the sale was fair and oper and ample opportunity 
afforded to all interest el to bid for the same, and to the 
best of his information from the present condition and 
character of the pr yperty, the same was sold for all it 
would bring, and more than it would now probably bring 


upon another re-sale. 


Respondent denies that he and the said Thompson and 
Payne are acting together in all matters pertaining to 
the sale of said property. On the contrary thereof, 
respondent! uvers, that at the time the said Payne and 
‘Thompson prayed the court to Open tne bidding Upon said 
property respondent had left this country forKurope, and 
respondent was nota party to said proposition,and did not 
know until sometime afterwards that such a proposition 
had been made and that the court had accepted and acted 
upon the same. And respondent further answering de- 
nies that at the sale of October Ist, 1884, when he of- 
fered the bid for Thompson and Payne, he was personally 
interested in said bid. Onthe contrary, as hereinbefore 
stated, respondent authorized the bid of $173,000 for 
them at their request, and afterwards bid over said sum 
representing himself and other creditors; and in said 
last mentioned bid said Lhompson and Payne were not 
pe rsonally interested. 

Respondent further answering, denies that at the time 
of said bidding he was an officer of the Standard Oil Com- 
pany, nor is he now an otheer of suid COMmMpany, Respondent 
admits that he is the president of the Camden Ci nsoll- 
dated Oil Company. Respondent avers that said com- 
pany is ra | separate and independent organization trom 


the Standard Oil Company, and whilst engaged in the 


~ 


; , ; : . 
same business having business relations with the Stan- 
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dard Oil Company, its busi” ess 1s governed and controlled 
by its OWL board ot directors. ‘ 


Respondent admits that he was present at the time 
the property of the defendaut company was offered tor 
sale and that he did not bid therefor as charged in said 
petition, but denies that he did not bid for the reasons 
therein alleged. Respon lent by way of explanation of 
his reason for not bidding at said sale avers and charges 
that the decree of the i7th day of Novem!er, 1883, was 
a, consent decree asreed to before the sime was entered 
by the court by all of the creditors therein mentioned 
either in person or by their respective attorneys. That 
said creditors before the entering of said decree were 
eonvinced that said property under expensive litigation 
and in the management of a receiver of the court would 
not for a long time if ever discharge their respective 
debts. That if an arrangement could be made whereby 
the parties eould avree to the sale of the property, and 
to have it purchased by a competent agent, who should 
ranage the same for the commen interest of the credi- 
tors, hy the development of new wells on the territory; 
and the careful and economi: al management of the pro- 
perty it might pay all the liens in the manner agreed 
upon in a reasonable time. In order to accomplish this 
end, the lien creditors consulted together for several 
days in arranging their respective’ priorities and 
agreeing on the form of the decree as named in 


& 


the said decree. But your respondent avers that 
under the contract entered into on the same date. 
but prior to the entering of said decree mutual conces- 
sions and compromises were made in reference to priori- 
ties which materially changed the priorities of payments 


as made in said decree, as will be shown by reference to 
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the decree and to the contract between the said respon- 
dent and the creditors tiled with the answer of the re- 
spondent to the petition in this case,both dated the 17th 
day of November, 1883. 

Your respondent avers and charges that in agreeing 
to said consent decree and to the contract of the same 
date herein referred to, that said contract was based up- 
on valuable considerations to most if not allof the credi- 


tors named therein. 


Your respondent avers that amongst other things, 
Storrs, waose debt was paid off under and by virtue of 
suid agreement in addition to the payment of his debt 
required Heman Loomis to assizn him $5,340.00 of his 
first money decreed to him for the purpose of reimburs- 
ing him for certain stocks of the West Virginia Oil and 
Oil Land Company hell by him, and als» that certain 
suit or suits in Michigan, in which the said Storrs or the 
said Carrington or one or both of them were interested 
as parties were to be dismissed, which suit or suits re- 
spondent is advised were dismissed after the decree was 
agreed upon and before it was entered,said suits as respon- 
dent was informed involved over $20.000. The said Storrs 
was further allowed to receive the money due him under 
said decree. His debt standing upon the same footing 
with the debts of Thompson and the first part of the 
Loomis debt to be paid out of the money then in the 
hands of the receiver, and which was paid to satu Storrs 
from said money, which was assented to by your respon- 
dent representing the Thompson debt, and by the said 
Loomis, Carrington declining to enter into said agree- 
ment unless Storrs was first satistied. It was further 
agreed by the termsof said contract that the said Loomis 


instead of recelving by J 470.601 ad ldve | by sald decree 
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‘to be prior tothe debt of J. H. Carrington, that the 
Carrington debt should be paid pro rata with the Loomis 
debt: the said Carrington to reeeived HU per cent while 
the said Loomis received but 40 per cent and that the 
said 60 per cent. should continue to be paid to Worth, 
Toledo National Bank, Blair and Valentine, until their 
debts were paid, thus giving to the creditors an advan 

tage over Loomis. The said Camden at the same time 
making concessions and advancementts in money on his 
part to the said Loomis in consideration of the residuary 
interests the said Camden and Loomis would have in 
the said property after the payment of the debts of all 
the other ereditors, so that said contract was based upon 
a valuable money consideration, which passed at the 
time and was made in good faith in order to secure the 
eonsent of all the parties to enter said decree; which 
contract the respondent desired to carry out in good 
faith, and the property would have been bid for by him 
under said contract at the time it was first offered for 
sale but for the fact that after entering the said decree 
and before the said sale, respondent was advised and 
informed that the debt of Loomis was attacked: in this 
Honorable Court, and that such prooceedings were had 
that by direction of the court as to the debt of said 
Loomis the amount thereof should be paid into the reg- 
istry ot the said court to await the determination of the 
proceedings in relation thereto, thus requiring a large 
sum of ready money to be paid for that purpose, and the 
said creditors not indicating any willingness to aid your 
respondent in raising said money and the respondent at 
the time said contract was entered into, not contracting 
or expecting to be called upon to advance any money 


upon his bid to purehase under said contract, the said 


owe 
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contract not requiring him to do so. Respondent was 
advised that it was not safe for him to bid unless he was 
prepared to pay at least tue amout of the Loomis debts 
into court; under this advice respondent declined or re- 
frained from bidding at the first sale of the property on 
the ground that he might incur personal liability in biding 
under the contract if the amount of the Loomis debt was 
required to be paid into court to await indefinite litiga- 
tion. Respondent avers that by the subsequent proceed- 
ings under said first sale, said sale was set aside and the 
proceedings attacking the debt of said Loomis were dismissed. 
or so modified by the opinion or action of the court in 
entering decree, ordering re-sale under said former de- 
cree, that respondent was advised and believed that the 
obstacles to his bidding under said contract were sub- 
stantially removed, and upon written notice from Hleman 
Loomis to respondent requiring him to carry out said 
contract in) good faith or to be held personally liable for 
his failure to do so, respondent in good faith bid for 
said property under said contract and tendered the same 
as hereinbefore mentioned to the court in discharge of 
his bid. Supposing as he had good right to suppose that 
said contract would be received in discharge of his bid 
as the same had been entered intoin pursuance of the un- 
derstanding when said consent decree was entered and 
that said property would not be forced upon said respon- 
dent at a price in cash largely in excess of any sum he 
would bid therefor on a cash basis, and therefor respon- 
dent denies that he at any time confederated with 
others as‘charged to defeat the confirmation of sale of 
said property upon the first report of sale or at any other 
time, but on the contrary thereot was desirous of legally 


earrving into effect his contract made with said credi- 
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tors as herein stated. And respondent is still willing to 
carry out the contract in good faith with the creditors 
upon his bid under said contract upon a confirmation 
thereof by the court. 

Respondent further answering denies that it became 
known to him after said first sale that Robert Garrett, 
chief executive officer of the Baltimore & Ohio ratiroad 
had a controlling interest in said purchase, he, with said 
Payne and Thompson determined and undertook to de- 
feat the contirmation of said sale for the reason among 
other things that the said railroad company was then 
paying, and had for many years been paying to said Cam- 
den Consolidated Oil Company many thousand dollars 
annually for the lubricating and other oiis used by it in 
operating its road. Upon the contrary, thereof, respon- 
dent again avers that when said Thompson and Payne 
filed their petition to open the said bidding he had sailed 
for Kurope as hereinbefore stated, and that he was nota 
party to said proceedings, and had no knowledge that 
any attempt would be made to set aside said sale, except 
for the lezal reason that the receiver could not become 
the purchaser, as hereinbefore stated. And respondent 
Says that it is not true that the Camden Consolidated 
Oil Company was at that time or had been for a long 
time furnishing said B. & O. Company lubricating oils or 
receiving therefor large sums of monev; on the contrary 
thereof, the Camden Consolidated Oil Company had not 
furnished any oils to the B. & O. railroad for about five 
years prior to said sale. 7 

Respundent admits that he retained Charles Marshal, 
of Baltimove to appear in this Honorable Court to resis- 
the confirmation of said first sale. and avers that he did 


sO 1n the interest of himself and said Looniis. and by con- 
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suitation and agreement with said Loomis and his coun- 
sel. Said Loomis and respondent having mutually large 
interest in the contract of the 17th of November, 1883, 
because upon the consent decree which could only be 
protected by a sale and purchase under the contract, and 
it was therefore the mutual interest of the said Loomis 
and your respondent that said sale should be set aside in 
order that said respondent might be able to bid at a fu- 
ture sale under said contract. Your respondent and the 
said Loomis being so advised, were of the opinion that 
(. H. Shattuck who was acting us receiver of the court 
could not legally become the purchaser of the same pro- 
perty under the decree of the court, respondent’s view 
was to have the sale set aside for that reason and upon 
that ground alone. 

Respondent denies that he obtained the services of 
Marshal with any understanding between Payne and 
Thompson and himself, and your respondent is informed 
and helievres that the services and action of nd Marshal in 
end eause was directed only fo eet asile and ealkh for the 
legal cause stated, that the only purpose for which said 
Marshal was retained by respondent, and respondent 
was surprised when he learned some time afterwards in 
Kurope, the turn the case had taken. Respondent denies : 
that said Thompson and Payne at the request, and by 
the procurement of respondent and in the interest of 
said Camden Consolidated Oil Company offered the up 
set bid of $173,000 for said property and gave their bond 
therefor as charged, on the coutrary, respondent insists 
that said upset bid was made by the said Thompson and 
Payne without conference with respondent as hereinbe- 
fore stated, Respondent admits that the deposit of 


$10,000 was paid into the registry of the court as re 
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spondent is informed by the check of the Camden Con- 
solidated Oil Company, but he is informed that said pay- 
ment was so made by said company through its treasurer 
for said Thonipson and Payne and at their request. Re- 
spondent admits from information and belief that said 
company advanced to said Loomis the money as charged, 
but denies that it was money paid by said company on 
its own account, on the contrary, respondent is informed 
that the said Loomis assigned to said company a portion 
of his judgment as security to said company for said 


loan which assignment the said company now holds. 


Respondent admits that he bid for said property at the 
sale of October Ist, 1884, as hereinbefore mentioned, but 
denies that he refused to comply with said terms of sale, 
as he was ready and willing to do under his said con- 
tract, and refers herein to his petition filed in said cause, 
as his answer to said rule issued against him as Is 
evidence of willingness to comply on his part, and re- 
fers to the exceptions filed by said petitioners. which he 
prays to be read as part ot this answer, to the confirma- 
tion of the sale, as to their objections to his compliance 
and inasmnech as the petitioners, by their action, pre- 
vented respondent from complying, respondent sub- 
mits that he shoula not now be questioned by the said 
petitioners for his failure to do so, as they, by their ac- 
tion, -relieve:l him of all responsibility in the premises, 
Respondent denies that he employed counsel for Payne 
and Thompson to obtain a cancelation of their bond, as 
charged, and the return of said deposit of $10,000. Re- 
spondent was not in attendance on said court, nor was 
he in Parkersburg when said motion was so made; and 


was 1n no way responsible for their action. 
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Respondent admits the rule against him, as charg- 
ed, and the decree of the 22nd of January, 1885, 
ordering a re-sale of said property. Respondent, how- 
ever, submits that, by said decree of re-sale, he was dis- 
charged from further liability upon his bid of $173,050, 
there being no acceptance of said bid, by the court, and 
a contirmation of said sale, which respondent was ad- 
vised, were necessary to charge him under said bid. 

Respondent denies that said property, in his judgment, 
was worth $173,050 on a cash basis, at the sale named. 
On the contrary, thereof, had Respondent betieved that 
he could not bid on the basis of the contract and pay 
the creditors out of the production of the property, as 
therein agreed, he would not have been a bidder on sald 
property tor anything like said sum. 

Respondent believes and charges that said property 
has, since said sale of October, 1884, la ‘ely decreased in 
value, and was not at the sale of March 17, 1885, worth 
near as much as at the sale in October previous, and is 
not at the time of filing this answer, worth anything 
like said sum. Respondent denies that he procured the 
return of said deposit of $10,000, and the order purport- 
ing to cancel said bond upon the representation made on 
his behalf by his counsel at his instance and by his di- 
rection, that he had made a bona fide bid for said prop- 
erty higher than said Payne and Thompson had under- 
taken to make, and that he had complied, or would com- 
ply, with the terms of sale; on the contrary, thereof, 
respondent avers that he had no counsel to appear for 
him: that if any such representations were made by 
counsel they were not made by his procurement, consent, 
or in any manner directly or indirectly by him, and he 


is not bound thereby. Respondent, however, submits, 
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that his bid, being made in good faith, and avering that 
he was, at the time, and ever since, responsible for the 
amount of his sald bid: that he Is advised that the 1C- 
ceptance of his sald bid. by the commissioners, Wis a 
discharge of suid bond, and entitled the said Payne and 
Thompson to a return of their deposit. 

Respoudent, further unswering, says that he is cel ised 
that by reason of the refusal of the court to contirm said 
sale to him, and decreeinga re-sale of said property, that 
he is not liable to take the said property and pay cask. for 
the same at his bid of October, 1884: and that this Hon- 
orable Court ought not to so decree: that said property 
has been avain ottered for sale anc purchased by Charles 
H. Shattuck, the purchaser at the first sale, and that the 
rights of third parties have intervened entitling them 
to the property, unless, said sale should be set aside 
for some one of the reasons entitling a Court of Equity 
to interfere—which reasons respondent respectfully sub- 
mits does net exist. 

Respondent having fully answered, respectfully sub- 
mits, that the court will not re-hear the rule against him, 
inasmuch as respondent is advised, that said rule was im- 
provident ly aw arded against him before 1 he sale at his 
bid was confirmed. ‘That this Honorable Court, having 
a discretion to accept said bid and confirm sale, or to re- 
ject said bid and order a re-sale of the property, and 
having by its decree ordered a re sale, this respondent 
was dis:harged from his offer to purchase said property, 
and isnot further liable in this Ilonorable Court by rea- 
son of said ofier to ] urchascsaid property. 

Kiespondent, therefore, submits, whether this [Lonor- 
ab’e Court can make further order in the premises as 


prayeu for in the petition; and, therefore, prays that the 
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prayer of the petitioners be refused, that their said 


va 
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petition be dismissed, and that he go hence with his rea- 
sonable costs hy him aly nit his defense herein expended. 
And ibs in duty bound he will ever pray, ete, 
J. N. CAMDEN, 
J. B. JACKSON, Sol. By counsel. 
STATE OF West VIRGINIA,? _. 
W oop CouNTY. 4 ade 


Johnson N. Camden, being duly sworn says, upon 
oath that be is the res»ondent, whose name is signed 
to the foregoing answer, that he has read the same and 
knows the contents thereofjand that the matters therein 
set forth.so far as stated on his own knowledge, are true, 
and so fur as stated from information derived frum oth- 
ers, he believes them to be true, 

J. N. CAMDEN, 
Sworn, and subscribed to before me, this 30th day of 
LUCIUS COLE, 
Ne tary Publin. 
April, LSS5. 


i Op j ef 
L. B. DELLICKER, Clerk. 


[IN THE CIRCUIT COURT OF THE UNITED STATES FOR 
DISTRICT OF WEST VIRGINIA. 
FY. L. B. Maynew & Co, ] 
rs, 
Tur West Vireinta Orn & " 
Oit Lanp Co, & OTHERS | 
To the Honorable the Ju UL 8 of said court. 


In Equity. 


fhe auswer of Johnson N. Camden,to the petition cf 
Heman Loomis, filed in the above entitled cause. 
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Respondent now, and at all times hereafter reserving 
all nanner of benetit and advantage to himself of except - 
ion to the many errors and insufliciencies in said peti- 
tion contained, for answer thereto or unto so much and 
each parts thereof as respondent in advised is material 
for him to make answer unto, Answering BA ySs: 

Respondent admits that the allegations of said petition 
numbered 1,2 Sand 4, so far as they state what ap- 
pears in the record of said cause to be true. 

Asto the allegations numbered 6, 7 and 8, in said 
petition contained, respondent adopts his answer to the 
Toledo National Bank and cthers filed in this eause so 
far as the same is responsive to said allegation as his 
answer thereto, and denies that his relation to said trans- 
aetion in the petition of said loomis charged, were other 
and different thai in said answer to the petition of said 
Toledo National Bank and others. 

As to the charge No. 9 in said petition alleged, respon- 
dent denies that he procured an orderto be entered in 
said cause on the 3rd day of November, releasing Thomp 
son and Payne from allliability on their upset bid and 
for the return of the deposit of $10,000. respondent avers 
_that he was not in atteridance upon the court when said 
order was made and refers to his answer hereinbefore 
mentioned which he makes a part of this answer as to his 
connection with said transaction. 

Respondent further answering says, that he is not res- 
ponsible for the misunderstanding or beliefs of the peti- 
tioners, Respondent.avers and charges that in making his 
said bid referred he never intended to become personally 
liable to pay in cash the full amount of hissaid bid as be- 


fore in his answer referred to. Respondent insists that his, 
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bed was made in pursance of his said contraet with the 
other creditors in said decree of November 17th. iSS3. 
mentioned, and so informed the said commssioners when 
they called upon him after said sale and requested his 
comphanee with his said bid, and whilst respondent did 
state in answer to a question as to what he would do if 
the court confirmed said sale and refused to give him the - 
benefit of his contract, but should require the cash to be 
paid, that he would have to pay. Yet, respondent never 
expected that such an orderwould be made, but relying 
on his contract, expressly stated to the commissioners 
that his answer to said question was not to be reported, 
as his assent, in the event his said contract was not re- 
ceived to pay the amount of his bid in cash. Respon- 
dent, whilst admitting that he was a solvent bidder for 
the amount of his bid, denies that ‘Thompson and Payne 
was released by him or through his ageney, as charged, 


other than by the legal ettect ot his bid. Respondent ad - 
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mits the entry of the decretal order of January 22, 1885, 
and the effect thereof, as stated in charge 11 of the petit- 
ion. Respondent denies that any such arrangements were 
entered into as is set out in charge 11 of said petition,but 
refers to his answer, hereinbefore refered to, and relies 
upon the same as his answer to this charge, so far as said 
auswer is responsive thereto. 

Respondent in answer to charge L2, of said petition, 
denies that when he made said bid of $173,050, on Oct 1 
1884, he intended and believed he was making himself 
personally responsible theretor: and that he SO stated in 
effect to the commissioners of sale when they demanded 
a compliance with the terms of sale. On the contrary 


thereof. iis respondent (iis repeated|\ stated: he now in- 


sists that had he believed that the effect of his bid was 
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to render him personally liable to pay the amount there- 
of in Cash, he would nit have otfered said bid, but that 
said bid was offered in persuance of said contract, with 
the expectation that the ereditors would be required to 
comply with the same, ashe intended to do; and that 
his personal liability only extended to the covenants and 
agreements therein contained; and that his statements 
to said commissioners were to this effect,in his answer to 
charge 10 herein. 

Respondent admits that he is a member of the U. 8. 
Senate,and respectfully submits that his interests are not 
to be predjudiced by reason thereof, as respondent can- 
not understand why such an allegation is made in the 


petition except for some such purpose, 


Respondent again denies that he procured the entering 
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of the decree of November 3, 1884 and also denies that 
he is estopped to deny his personal liability. 

Respondent having fully answered the said petition, 
respectfully insists that he is not further liable on said 
property by reason of the fact that his bid was not ac- 
cepted, by confirmation of said sale; and that he was dis- 
charged when the re-sale was ordered by the decree of 
Jan. 22,1885. Kespondent therefore insists that no de- 
eree can be entered against him as prayed for in said pe- 
tition, nor is the petitioner entitled, as respondent is ad- 
vised to the relief as prayed for by him, as against the 
respondent. 

Respondent: therefore prays that the said petition be 
dismissed,and that respondent be decreed his costs by 
him about his defence here expended. 

J. B. JACKSON, Sol. J. N. CAMDEN, 
By Counsel, 
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JOHNSON N. CAMDEN, Appellant, — } 
2S. -No. So. 
F. L. B. MAYHEW & ComPANY ef ai. } 


a 


Appeal from the Circuit Court of the United States 
for the District of West Virginia. 


a 


STATEMENT. 


On the 17th day of November, 1883, a decree was 
entered in this cause in the Circuit Court of the United 
States for the District of West Virginia, appointing 
Special Commissioners for the purpose, and directing 
them to make a sale of the property in the cause for 
cash. That decree fixed the number and amount and 
priority of the liens on the property. 

The property was first advertised for sale on the rst 
day of March, 1884, and at the instance of some of the 
stockholders of the company was twice adjourned, they 
paying the expenses thereof, and was first offered for 
sale by the Commissioners on the rst day of May, 1884, 
at which time C. H. Shattuck being the highest bidder 
therefor, it was knocked off to him at the sum of 
$163,000, and the cash, or its equivalent, was paid by 
him to the Commissioners. 
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Heman Loomis, one of the lienors, filed exceptions 
to the sale, one of which exceptions was for inadequacy 
of price; all of the exceptions save this one were over- 
ruled by the court, and upon its intimation that this 
would be also overruled unless it was supported by an 
offer of a larger bid, William P. Thompson and Oliver 
H. Payne offered a larger bid of $173,000. ‘The court 
thereupon reqnired that they should pay into court the 
sum of $10,000, and give bond with good security, in 
the penalty of $250,000, to bid that sum and pay cash 
therefor at any future sale of the property made under 
a decree in said cause. Upon the payment of the money 
into court, and giving the bond, the following order was 
entered: 


ORDER (June 30th 1884), 


“This cause came on to be heard on the 18th and roth 
days of the present month, upon the motion to confirm 
the sale made by J. B. Jackson and W. L. Cole, Special 
Commissioners, under the decree passed and entered in 
this cause on the 17th day of November, 1883, and 
upon a petition filed herein by Heman Loomis to set 
aside the sale of the property of the defendant com- 
pany made on the 1st day of May, 1884, and upon ex- 
ceptions taken by the said Loomis to the report of sale, 
returned to court by said Special Commissioners; and 
upon an application made by William P. Thompson and 
Oliver H. Payne to have the sale set aside, and offering 
to bid, at a resale of the property, the sum of $173,000, 
and was argued by counsel. 

‘* Upon consideration whereof it was, on the roth day 
of June (instant), adjudged that all of the objections 
and grounds of exception assigned by Heman Loomis 
against the confirmation of the said sale made by said 
Special Commissioners to C. H. Shattuck on May rst 
be overruled except the first, and that the said first 
ground of exception would be sustained, provided that 
the said W. P. Thompson and Oliver H. Payne should, 
within ten days, enter into a bond with approved 
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security in the penalty of two hundred and fifty thou- 
sand dollars, payable to Lyman B. Dellicker the clerk 
of this court, conditioned that at any future sale of said 
property that may be made by decree in this cause the 
said Thompson and Payne, or some one for them, will 
bid the sum of one ‘hundred and seventy-three thousand 
dollars, and that they will comply with the terms of 
said decree of sale in case they should become the pur- 
chasers of said property at said sum of $173,000; and 
provided, further, that the said Thompson and Payne 
should deposit in the registry of this court within said 
ten days the sum of ten thousand dollars in cash as 
additional security for their complying with the offer 
made by them, and that the said Loomis shall, within 
said ten days, refund the sum of $143.65 paid by 
Lavinia H. Austin for advertising, and pay the pur- 
chaser, at the said sale, the sum of $407.50, the same 
being the interest accruing upon the amount of pur- 
chase-money actually paid from the day of sale to 
the date of this decree. 

‘* Now on this 30th day of June, 1884, the court doth 
find, that the said Wm. P. Thompson and Oliver H. 
did, on the 23d day of June, 1884, deposit the said 
$10,000 in the registry of this court, and entered intoa 
bond in the penalty of $250,000, with Wm. N. Chancellor 
as security, conditioned in all respects as required by 
the court, and said bond and security are now approved 
and accepted, and the said bond is ordered to be filed 
and preserved. 

‘‘And it further appearing that the said Loomis has 
paid the $551.15 required of him within the time indi- 
cated by the court, it is adjudged, ordered, and decreed, 
this 30th day of June, 1884, that the matters accruing 
in this cause since the 18th instant be entered at this 
time as part of the record, which is here accordingly 
done nunc pro tunc, and that the first of said exceptions 
to said sale be sustained, and that said sale be, and 1s 
hereby, vacated, set aside, and annulled. 

‘It is further ordered, adjudged, and decreed, that 
the said J. B. Jackson and W. L,.. Cole, Special Com- 
inissioners, do repay Charles H. Shattuck the purchase- 
money received by them from the said Shattuck, and 
all securities delivered by the said Shattuck to them on 
account of said purchase-money. 
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‘““And it is further adjudged, ordered, and decreed, 
that Messrs. J. B. Jackson and W. L. Cole, Special Com- 
missioners, do proceed at once in accordance with the 
terms and directions of the said decree passed and en- 
tered in this cause on the 17th day of November, 1883, 
to make sale of the property therein described and set 
a” tt, 2. ee) 


The Commissioners resold the property on the rst day 
of October, 1884, at which sale there were two bids. 
The first one was for $173,000, and made by J. N. Cam- 
den for Thompson and Payne, and was so announced by 
him; the second was for $173,050, made by the said J. 
N. Camden on his own account, and, there being no 
other or higher bid, the Commissioners knocked the 
property off to Camden at said second bid. 

Camden did not pay to the Commissioners the cash 
therefor, but presented to the Commissioners a paper 
purporting to be a contract signed by some of the lien 
creditors authorizing him (Camden) to bid the prop- 
erty off for the benefit of creditors, if it should be sold 
for a less sum than the aggregate amount of the liens 
adjudicated in the decree of November 17th, 1883. (See 
the contract on pages 64, 65, and 66, Tr.) 

The Commissioners declined to receive such contract 
as payment of the purchase-money, but at Camden’s re- 
quest, reported the facts to the court. Camden then, 
] 
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a petition in the 


on the 6th day of October, 1884, file 
cause asking to have the sale confirmed to him on the 
basis of the contract. (Tr., 66, 67, and 68.) That peti- 
tion was answered by the lien creditors, except Loomis, 
each denying that the contract was consummated, alleg- 
ing that Camden had refused to act under it at the first 
sale, and objecting to a confirmation of the sale on the 
basis of the contract. Loomis answered, and also filed 
an independent petition, asking that the sale might be 
confirmed to Camden on the basis of the contract. 


The Commissioners having made their report of sale, 
and the lien creditors, other than Loomis, having filed 
exceptions thereto, objecting to the confirmation, unless 
Camden would pay the money, and asking that he be 
required to do so, or that the property be resold at his 
risk and expense, the following order was entered on 
the 14th day of October, [d04 : 


ORDER. 


‘This day came James H. Carrington, A. C. Worth, 
William H. Beach, Robert S. Blair, The Toledo Na- 
tional Bank, and Benjamin B. Valentine, by C. C. Cole, 
their attorney, and filed their exceptions to the report 
of sale made by J. B. Jackson and W. L. Cole, Commis- 
sioners appointed by decree of this court, entered on the 
17th of November, 1883, to make sale of the real estate 
id entioned, which report of 
ie 4th instant. 
that, at the sale of 
' iv of October, 1884, held 
pursuant to said decree, J. N. Camden became the 


‘ ' , © 
Saie was hied 1n 


‘ 
purchaser of said real estate and property for the sum of 
$173,050, and that he has failed to comply with the 
terms of sale by paying said sum of money, or any part 


C 
thereof, to said Commissioners, or into the registry of 
thi lereupon, on motion of the said defend- 
ants, Carrington, Beach, Worth, Blair, Toledo National 
tank, and Valentine, a rule is awarded against the said 
I. N. Camden, returnable on the 2d day of November, 


rHod4, to show cause, 1 aAll\ he Canh, Will he should not 
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aside, and said real estate and property resold by said 
Commissioners at the risk and costs ot said Camden. 
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On the 22d day of January, 1885, on the hearing of 
the counsel of Camden and Loomis. in favor of a con- 


firmation of the sale to Camden on the basis of the con- 


4 


‘‘And it is further adjudged, ordered, and decreed, 
that Messrs. J. B. Jackson and W. L. Cole, Special Com- 
missioners, do proceed at once in accordance with the 
terms and directions of the said decree passed and en- 
tered in this cause on the 17th day of November, 1883, 
to make sale of the property therein described and set 
eae.” 6 «=6CES., 59, Oe) 


The Commissioners resold the property on the rst day 
of October, 1884, at which sale there were two bids. 
The first one was for $173,000, and made by J. N. Cam- 
den for Thompson and Payne, and was so announced by 
him; the second was for $173,050, made by the said J. 
N. Camden on his own account, and, there being no 
other or higher bid, the Commissioners knocked the 
property off to Camden at said second bid. 

Camden did not pay to the Commissioners the cash 
therefor, but presented to the Comunissioners a paper 
purporting to be a contract signed by some of the lien 
creditors authorizing him (Camden) to bid the prop- 
erty off for the benefit of creditors, if it should be sold 
for a less sum than the aggregate amount of the liens 
adjudicated in the decree of November 17th, 1883. (See 
the contract on pages 64, 65, and 66, Tr.) 

The Commissioners declined to receive such contract 
as payment of the purchase-money, but at Camden’s re- 
quest, reported the facts to the court. Camden then, 
on the 6th day of October, 1884, filed a petition in the 
cause asking to have the sale confirmed to him on the 
basis of the contract. (Tr., 66, 67, and 68.) That peti- 
tion was answered by the lien creditors, except Loomis, 
each denying that the contract was consummated, alleg- 
ing that Camden had refused to act under it at the first 
sale, and objecting to a confirmation of the sale on the 
basis of the contract. Loomis answered, and also filed 
an independent petition, asking that the sale might be 
confirmed to Camden on the basis of the contract. 


The Commissioners having made their report of sale, 
and the lien creditors, other than Loomis, having filed 
exceptions thereto, objecting to the confirmation, unless 
Camden would pay the money, and asking that he be 
required to do so, or that the property be resold at his 
risk and expense, the following order was entered on 


the 14th day of October, 1884: 
ORDER. 
‘“'This day came James H. Carrington, A. C. Worth, 


William H. Beach, Robert S. Blair, The Toledo Na- 
tional Bank, and Benjamin B. Valentine, by C. C. Cole, 


heir attorney, and filed their exceptions to the report 
of sale made by ]. B. Jackson and W. L. Cole, Commis- 
sioners appointed by decree of this court, entered on the 
17th of November, 1883, to make sale of the real estate 
aud property in said decree mentioned, which report of 


ie Was hied in this use on tne 4th instant. 


Sel » 

‘And it appearing to the court that, at the sale of 
said property, on the 1st‘day of October, 1884, held 
pursuant to said decree, J. N. Camden became the 
purchaser of said real estate and property for the sum of 


7 2, iat he has failed to comply with the 
terms of sale by paying said sum of money, or any part 
thereof, to said Commissioners, or into the registry of 
this court, thereupon, on motion of the said defend- 
ants, Carrington, Beach, Worth, Blair, ‘Toledo National 
Bank, and Valentine, a rule 1s awarded against the said 
J. N. Camden, returnable on the 3d day of November, 
1884, to show cause, 1f any he can, why he should not 
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Commissioners at the risk and costs of said Camden. 
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On the 22d day of January, 1885, on the hearing of 
the counsel of Camden and Loomis, in favor of a con- 


firmation of the sale to Camden on the basis of the con- 
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tract, filed with his petition, as also the counsel for the 


lien creditors, upon their exceptions to the report of 


sale, the court set aside the sale, and directed the Com- 
missioners to make a resale of the property as provided 
by said decree of November 17th, 1883, ‘‘ for cash, 
which sale will be made at the costs of said Camden, 
and if the said property shall be sold for a less sum 
than one hundred and seventy-three thousand and fifty 
dollars, the said bid of the said Camden, the court 
reserves for further determination in this cause the 
question whether the said Camden will be required to 
pay the deficiency.’’ (Tr., pp. 91 and 92.) 

On the 17th day of March, 1885, the Commissioners 
again offered the property for sale, and it was knocked 
off to C. H. Shattuck (the same person who purchased 
at the first al) at the sum of $119,100. ‘T lus last sale 
was reported to the court for confirmation, and on the 
6th day of June, 1885, a decree was entered in the 
cause, which, among other matters in said decree en- 
tered, ‘‘ adjudged, ordered, and decreed that the report 
of said Commissioners of the sale made by them to 
Charles H. Shattuck on the 17th day of March, 1885, 
be, and the same is, approved, and the said sa 
ratified and confirmed, and the said Commissioners are 
hereby authorized and directed to convey by proper 
deed the said property. to the said Shattuck, and he is 
to be let into the possession of said property as of the 
17th day of March, 1885.” 


“Tt is further adju iged, ordered, and decreed that the 
said Johnson 2 Camden is liable for, and that he do 
pay into the registry of this court, for the benefit of such 
of the parties to this suit, or othet persons as may be 
entitled thereto, the sum of fifty-three thousand nine 
hundred and fifty dollars ($53,950), with interest thereon 
from this date, and all costs to be taxed by the clerk, 


rendered necessary by his failure to comply with the 
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terms of sale, by paying the amount of his bid in cash, 
and any party to said cause, appearing to be entitled to 
any portion of said sum, may sue out execution, as at law, 
upon this decree, against sai 

herein decreed* against him, and all money which may 
be realized f , or executions, shall be 
by the Marshal into the registry of the court to the 
it of this cause.’’ (Tr., 160. 
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of his bid for the property, of the sum of 173,050, 
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and failing to pay the amount of his said bid, and en- 
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en for any defi- 
uency upon a resale of the property, because his bid 
the sale made October the rst, 1884, 
was only an offer to take the property at the price bid, 
should the court receive his bid and coufrm the sale: 
‘‘\ sale by Commissioners made under a decree of a 
court of equity 1s not an a ale in Virginia, or 
in this State (West Virginia), and it does not become 
absolute until the sale 1s confirmed by the court; that 
the court mav, in the exercise of a sound discretion, 


7 
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either affirm or set aside the sale, or direct the biddings 
to be reopened, where, from the facts and evidence and 


° ’ 7 = 
circumstances before it, it appears clearly that the sale 
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[It is true, a rule was issued against Camden to show 
cause why he should not pay the amount of his bid, 
and further, to show cause why the sale should not be 
set aside. But it fully appears by the Record that, upon 
the hearing of the rule, no order or decree was entered 
accepting his bid. On the contrary, it does appear that 
the sale so made to him was set aside, and as a conse- 
quence thereof his bid was rejected. Applying this 
rule, as laid down in Aadle v. Mitchell, supra, Camden 
then was not a complete purchaser. His bid being re- 
jected by the court, he shouJd not be held lable fora 
deficiency upon a resale 

It is further submitted that it was error in the court 
to issue the rule until the court had first confirmed the 
sale. 

In Anonymous, 2 Ves., /r., 335, decided 17th June, 
1794, Mr. Richards moved that a person reported best 
purchaser should complete his purchase and pay in his 
money on or before the 5th of July. The report had 
been confirmed zzsz, and the motion was occasioned by 
a doubt as to the practice whether a purchaser can be 
quickened before the report is confirmed absolutely. 

The Lord Chancellor said he felt a difhculty, because, 
till confirmation, the purchaser is always liable to have 
the biddings opened; till that, zov-constat, that he 1s 
the purchaser. 

In the case under consideration the court did that 
which the Lord Chancellor in the case cited said could 
not be done. It was an endeavor to quicken the pur- 
chaser; to compel him to pay his money into court 
before confirmation. This, we submit, was error; the 
court might not receive his bid, and until confirmation 
of the sale he was not the purchaser. ‘The court, in the 
exercise of its power, refused to confirm the sale, and 
ced 


directed a resale. By so doing, Camden was discharg 
from his bid, or offer to purchase, and no liability 
remained upon him. 


eco 


att ee 
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Confirmation is the judicial sanction of the court; 
until then the bargain is incomplete. 
Until confirmed by the court the sale confers no 


rights 
a Rorer on Sales, sec. 106. 
Busey v. Hardin, 2 B. Mon., 407 
Blair v. Core, 20 W. Va., 265. 
Core vw. Strickler, 24 lb., 696. 
: [In the case of Core v. Strickler the court held (affirm- 
ing the rule in Blair v. Core and Kable vw. Mitchell, szf.)- 

‘* The Commissioner is the mere instrument, or agent, 
of the court, and the sale is not complete until it is 
reported to and confirmed by the court.’’ 

If then, until ratified by the court, the sale confirms 
no rights, and the sale is not complete until it 1s so 
ratified, to compel the purchaser to pay his money into 

a court upon an offer that may never be (and in this case 
was not) accepted, would be inequitable, and the de- 
fendant, Camden, should not for that reason be held 
liable. 

In Richardson v. Jones, 3 G. & J., 163, (.S. 6-22, 
American Decisions, 301,) Buchanan, C J., held: 

‘There must be a decree, or order of ratification 
amounting to a decree, as a foundation for an order to 
bring into court. Where there is not such a decree 
there can be no such order.’’ 

There was no such decree or order of ratification 
amounting to a decree in this case prior to the rule; 
hence the rule should not have issued. 

. The rule that the Master’s report of a purchase must 

ate 


, . - 4 
be absolutelv confirmed before the contract can be con- 


sidered as binding, applies equally to cases in which it 
. 5 | . e a 
1S sought tO compel a purchaser to compiete his pur- 
] 


chase as where it sought to enforce the contract against 


LO 


the vendor. As a preliminary step, therefore, towards 
enforcing the completion of the contract, it 1s necessary 
to have the report confirmed. 

2 Dan’! Chan. Pr., pp. 1460, 1461. 

Cooper v. Hepburn e/ a/., 15 Gratt., 566. 


The bidder, not being considered the purchaser until 
the report is confirmed, is not liable to any loss by fire 
or otherwise, which may happen to the estate in the 
interim; nor is he, until the confirmation of the report, 
compellable to complete his purchase. 

2 Dan’l, Sup., 1465. 
1 Sugden V. & P., bottom pp. 70-71, (7 Am. Ed.) 
E-x-Parte Minor, 11 Ves., 559. 
13 Ves., 518. 
r J. & W., 639. 


The bid made by the purchaser at the sale must be 
considered as his offer to the court through its Commis- 
sioners, and in making it he agrees to be bound thereby 
if itis accepted and approved by the court; it 1s dis- 
cretionary with the court whether it will accept the bid 
and confirm the sale, or set it aside. 

Marling v. Robrecht, 13 W. Va., 474. 
Long v. Willer’s Ex., 29 Gratt., 355. 

In this proceeding Camden occupies an anomalous 
and trying position. He is required to pay nearly fifty- 
four thousand dollars and gets nothing to show for it. 
He has no title to the property and has no option to 
take it, as the title is in another, and yet he must pay 
this large sum. This is not regular by any means, but 
it quite reverses the well-recognized rule in orderly and 
consistent judicial proceedings. It 1s directly at war 
with the doctrine as laid down in the somewhat noted 
case of Williamson vy. Berry, 8 How., 545-6, and it 
ignores the views expressed in Benson v. Railroad Co., 
3 Wall., 207. 


> 


> 
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This court, in Stuart v. Gay, 127 U.S., 527, gives full 
sanction to the proposition here contended for in citing 
with approbation authorities sustaining this position. 
( ¢ am poe liv. Gardner, ? Stock.,(N. /. (2?—5 Conover 
v. Walling, 2 McCarter, (15 N. /.,) 773.) The case 
from 3 Stockton, (11 N. J.), with citations, would seem 
conclusive on the point. 

After the report of sale by a Master zs confirmed there 
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are, according to the English practice, three means of 


remedying the failure of the purchaser to comply with 
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ist. If it appears that the purchase has been made by 


to perform his contract, the parties in- 


terested in the sale may, upon motion, obtain an order 


simply discharging him from his purchase, and direct- 


ing the estate to be resold. 


2d. If the purchaser is responsible the court will, if 


: ] on , ; ' i Lall - : ‘ a 
required, make au order that he shall within a given 


; } : ' . - e- . “e +1, . ‘ “o% ? .? 
time pay the money into court, and if the purchaser, on 
1 . 
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to obey it, his sub- 
iission to it may be enforced by attachment. 


} . 2 ° oa I sar t + +1, : " > "> 
2d. Or an order will be made for the estate to be re- 
1/3 —_ . - +] 7-*~ 1c] 
sold, and for the purchaser to pay the expenses arising 
- 1 : ¥ | —— . 
from the non-completion of the purchase and the resale, 


and any deficiency in price arising under the second 
sale. 
Lansdowne v. Elderton, 14 Ves., 512. 
Harding vw. Harding, 18 Eng. Ch., 514. 
Anderson v. Foulke, 2 H. & G., 346. 
Gordon v. Sims, 2 McCord, 151 


Brasher v. Cortlandt, 2 Johns. Ch’y, sos. 


- . a 


2 Dan’! Ch., pp. 1460, 1461, and 1462 
Clarkson v. Read, 15 Gratt )] 
Hill z. Hill, 58 Ills., 239 
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By his purchase the purchaser becomes a gwasz party 
to the suit, and in that suit proceedings may be had to 
compel him to comply with the terms of sale. 

But he is not a party on the same footing with the 
litigants to the suit, for they are supposed to be always 
before the court, and are bound by every decree entered 
therein, without further notice, while, before a decree 
for a resale can be had against a purchaser, he must be 
served with a rule, whereby notice will be given to 
him that application for a resale will be made to the 
court. 

2 Barton’s Ch’y Pr., r1or. 


This rule against Camden was issued before the sale 
was confirmed. In fact the sale to him was never con- 
firmed. It being an offer to purchase on his part, and 
not accepted by the court, as evidenced by setting 
aside the sale by the court, he is discharged from lia- 
bility. 

Had the sale been confirmed, there being no evi- 
dence that Camden was irresponsible, the court, upon 
a rule and attachment, could have compelled pay- 
ment, or could have made order for resale at Camden’s 
cost. 

The rule as issued seeks both remedies. It is con- 
tended that it was error (if the sale had been con- 
firmed) to combine both remedies in the same rule. 

Camden had no notice that an application for a resale 
would be made to the court. No day was given him in 
court to comply with the terms of sale, by paying the 
money into court. The sale was set aside without such 
day being given. 

In accordance with the authorities cited, it is claimed 
he is discharged. 

The decree directing the sale gave no day to the pur- 
chaser to redeem. It is the invariable rule to give such 
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day in suits by mortgagee against the mortgagor to 
foreclose mortgage. 
29 Gratt., sup., and cases cited, p. . 
Clark v. Reyburn, 8 Wall., pp. 322-3-4. 
Crockett v. Sexton, /d., 46. 
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The same rule applies in judicial sales. The con- 
tract is treated substantially as a contract between the 
purchaser, on one side, and the court, as vendor, on the 
other. 

For these reasons, the decree appealed from should 
be reversed. 

J. B. JACKSON, 
\. H. GARLAND, 
Counsel for Appellant. 
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Statement. 

This is an appeal from a money decree against appellant 
in the court below in the sum of $53,950.00. It was entered 
against him as a defaulting purchaser for the difference be- 
tween a bid made by him and the sum for which certain prop- 
erty, decreed to be sold in the cause, was finally sold. The 
general question raised by the appeal is 

Whether the appellant is liable as a de- 
faulting purchaser for the amount of the 
decree against him, or any amount? 

The original case was a creditors’ bill, brought by May- 
hew and others against The West Virginia Oil and Oil 
Land Company, a corporation, and others, for the purpose 
of obtaining a decree to sell the property of the corporation, 
which consisted, mainly, of oil producing lands in West 
Virginia, for the payment of certain debts which were liens 
thereon, and the appointment of a receiver to preserve the 


property during the litigation. On the 19th day of March, 
1881, a receiver was appointed, and the property was in his 
possession until after the sale.* 

On the 17th day of November, 1883, a decree was passed 
adjudicating the amount and priority of the liens and di- 
recting the sale of the property for the payment thereof, 
and appointing two commissioners to make the sale. (See 
decree, Record, p. 1.) 

The debts adjudicated by the decree of sale were as fol- 
lows: 


Wm. D. Thompson (J. N. Camden), . 61,267 79 
1< Richard A. Storrs, . 47,663 29 
Heman Loomis, . 89,476 61 
All these had equal priority of lien. 
2 James H. Carrington, . : 46,934 58 
3 A.C. Worth, ; ; 2,650 08 
& WW. eee, , . 2.888 58 
es aE National Bank, 9,843 70 
Kk. S. Blair, 593 16 
The debts due the bank and Blair having equal priority. 
6 R.S. Blair, . ' ; 592 66 
7 Benjamin B. Valentine, ; 9.056 93 
& Heman Loomis, , ,  aaaas: 


Each of these sums bore interest from the date of the de- 
cree. 3 

The debt due Thompson had been assigned to Camden, 
and was owned by him at the time of -the rendition of the 
decree. 

By consent of Thompson (Camden) and Loomis, as ex- 
pressed in the decree, Storr’s debt was paid in full out of 
money in the hands of the receiver, soon after the entry of 
the decree ; and the Thompson debt had been reduced be- 


*The decree appointing W. E. Stevenson receiver and defining his 
powers, and the decree appointing C. H. Shattuck in place of Steven- 
son, who resigned, are not contained in the printed record; but by 
stipulation of counsel they are to be considered as part of the record, 
and will be found attached to this brief. 
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low $30,000 from the same source prior to the first sale of 
the property. 

About the time of the entry of the decree, the creditors 
provided for thereby entered into negotiations looking to an 
arrangement to bid the property at the sale to a sum large 
enough to pay all their debts in full, or purchase it for the 
benefit of the creditors—the plan being that Camden should 
bid for the property, and if it was knocked down to him for 
a sum less than the amount of all the debts, the others 
would assign to him their claims to be used in payment of 
the purchase money, and he was to hold the property for 
the benefit of the creditors in proportion to their debts, and 
apply the income of it to their payment, and when all were 
paid in full he was to be the owner of the property, he to 
charge nothing for his services in acting as trustee. (See 
Record, p. 64.) 

A contract to this effect was prepared for the signature 
of all the creditors, and was signed by a part of them, but 
not by all, and never was consummated, for the reason that 
after the entry of the decree of sale, and prior to the first 
sale of said property, other persons, not parties to the record 
at the time of the decree, intervened in the cause by peti- 
tion, claiming to have liens upon the property, and assail- 
ing the validity of the claims in favor of Loomis (see Record, 
p. 29); and upon giving leave to file such petitions, the Court 
intimated that so much of the proceeds of sale as might be 
applicable to the Loomis claims would be required to be paid 
into Court to await its further order. (See Record, pp. 22 
and 23. ) 

‘The first sale of the property took place on the Ist day of 
May, 1884. Appellant was present but did not bid. The 
arrangement to have him bid for all the creditors having 
failed, some of them made other arrangements to bid until 
the price should cover their debts. J. H. Carrington bid 
for them as high as $162,000. C. H. Shattuck, who it after- 
wards appeared was bidding for a syndicate of which Rob- 
ert Garrett, then president of the Baltimore and Ohio Rail- 
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road Company, was the chief, bid $163,000, and no one bid- 
ding higher the property was knocked down to him, and he 
paid or satisfactorily secured the payment of the entire 
purchase money. (See Record, p. 42.) 

This sum was sufficient to pay all the creditors men- 
tioned in the decree in full, except that eighth in priority 
due to Loomis. He and Camden joined in resisting the 
consummation of this sale. The court below determined to 
confirm it unless a materially higher bid should be offered. 
Thereupon William P. Thompson and Oliver H. Payne, 
then of Cleveland, Ohio, acting with Camden in resisting 
the confirmation of the sale, offered to bid $173,000 for the 
property if a resale should be ordered. 

Upon receipt of that offer the Court entered an order to 
the effect that upon payment into the registry of the court 
of $10,000 by Thompson and Payne, and the filing of a 
bond by them with surety to be approved by the Court, in 
the penalty of $250,000, with condition that they would bid 
$173,000 at any future sale of the property, and pay there- 
for in accordance with the terms of the decree of sale if 
they should become the purchasers, a resale would be directed. 
The Camden Consolidated Oil Company, a corporation hav- 
ing its principal office at Parkersburg, W. Va., paid the 
$10,000 into court, and Thompson and Payne gave the bond 
with surety as required, and a resale was ordered. 

At that time Thompson was vice president of the Camden 
Consolidated Oil Company as well as of the Standard Oil 
Company; Payne was treasurer of the Stundard Oil Com- 
pany, and Camden was president of the (amden Consoli- 
dated Oil Company, and each of these persons. and the cor- 
porations of which they were officers, were members of the 
Standard Oil Trust, and each interested in any enterprise 
of this character which either of the others might under- 
take. 

The property was resold on the Ist day of October, 1884. 
At that sale there were two bids only. Both were made by 
Camden. The first was for $173,000, and was made by him 
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as agent for Thompson and Payne, and in pursuance of 
their obligation to bid, as announced by him to the com- 
missioners of sale, at the time. The second bid he made in 
his own name for $173,050. No higher bid being offered 
the property was knocked down to him. ‘The commission- 
ers accompanied him to his office to close up the transaction. 
Here he offered the incohate contract hereinbefore referred 
to, signed bya part of the creditors, and requested the com- 
missioners to receive it as a compliance with and in dis- 
charge of his bid. (See Record, p. 62.) 

He did not refer to it at the time of his bid, nor did he 
suggest at that time that he was bidding for any one but 
himself. The commissioners refused to receive the con- 
tract, or anything but cash in discharge of his bid. At 
appellant’s request they consented to report to the court 
his offer of the contract for its opinion and instruction, he 
assuring them at the same time that if the court refused 
to accept the contract he would pay the money. They 
reported to the court thet Camden had become the pur- 
chaser and had failed to comply with the terms of sale, but 
tendered the contract, which they refused to receive. Cam- 
den thereupon filed his petition in the cause, setting up the 
contract and praying that be might be “allowed to apply 
the claims and debts adjudged by said decree in discharge 
of his lability for the purchase-money.” (See Record, p. 66.) 

All the other creditors, except Loomis, answered this 
petition, objecting toits prayer being granted, and denying 
that the alleged contract ever hecame operative or binding 
upon them, and insisting that if it had, it required Camden to 
bid at the first sale of the property, and his failure to do so 
was a breach of the contract, which would preclude him 
from insisting upon a performance by them. (See Record, 
pp. 75, 78, 84 and 85.) 

These same creditors filed exceptions to the report of sale, 
because Camden failed to pay cash, according to the terms of 
sale ; and upon their motion a rule was awarded against him, 
requiring him to show cause, if any he could, why he should 


6 


not pay cash according to his bid, or in default of such 
payment, why the property should not be resold at his risk 
and cost. (See Record, p. 73.) 

Camden relied upon his petition setting up the alleged 
contract in answer to the rule. While the record was in 
this condition, and before the court had acted upon this 
rule, Camden caused an application to be made to the court 


in the names of ‘Thompson and Payne for the release ot 


their bond and the return of their deposit, of which appli- 
cation none of the other creditors or their counsel had 
notice or knowledge, except Loomis; and upon the personal 
assurance by Camdem to the judge then holding the court 
that he would pay the cash if the court rejected the contract. 
(See Record, p. 169.) An order was made releasing the 
bond of Thompson and Payne and returning their deposit. 
Whereupon the $10,000 were repaid to the Camden Con- 
solidated Oil Company. As soon as the other creditors 
learned of this, and during the same te m of court at which 
the order was made, they filed petition and motion to have 
that order vacated, and gave notice thereof to Thompson 
and Payne. (See Record, p. 8s.) 

Upon the hearing of the rule against Camden to show 
cause why he should not be required to pay the money, the 
court adjudicated that he had failed to show any adequate 
sause (the alleged contract being all that was presented 
by him in defense), and he still failing to pay the money a 
resale was ordered at his costs,and the court reserved, until 
the coming in of the report of the next sale, whether he 
would be held for the deficiency, if any. (See Record, p. 91.) 

The next sale was made on the 17th day of March, 1885, 
and the property was knocked down to C. H. Shattuck, the 


same person who purchased at the first sale, at the price of 


$119,100, which was paid to the commissioners in cash, 
(See Record, p. 92.) 

Though Shattuck was the nominal purchaser, he pur- 
chased for a syndicate, of which Camden, as the represent- 
ative of the Standard Oil Trust, was a member. 
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Since the first sale, the parties then represented by Shat- 
tuck had harmonized their interests with those of the Stand- 
ard Oil Trust, and.competition for the property veased. The 
property was quite as valuable at the time of the last sale as 
it was when Thompson and Payne made the “up set” bid of 
$173,000, or when Camden made his bid of $50 more. 

This last sale being reported, all the creditors whose debts 
would not be paid by the $119,100 filed their petitions, dur- 
ing the same term of court at which the resale was ordered, 
praying that the court would rehear the rule against Cam- 
den and require him to take the property at his bid and pay 
cash, or if he failed to do so, that Thompson and Payne 
might be required to take it at their bid, and if they also 
refused, that then the sale be confirmed to Shattuck and a 
decree entered against Camden for the difference between 
his bid and that of Shattuck. (See Record, pp. 96 and 102.) 

Camden answered these petitions, again asserting his 
claim to take the property on the basis of the alleged con- 
tract, and contending that if he were not allowed to do so, 
he should not be held liable on his bid, because the proceed- 
ings of the court since he made it were such as to release 
him from his liability. (See Record, p. 107.) 

Evidence was taken upon the issues joined on said peti- 
tions and answers, resulting in the establishment of the 
facts hereinbefore stated. 

On the 15th day of May, 1885, the cause was heard upon 
these petitions and proceedings thereon, the rule against 
Camden, and the petition and motion to set aside the order 
cancelling the bond of Thompson and Payne. The court 
determined that the order cancelling the bond was errone- 
ous, and set it aside. It also held that Camden was liable 
on his bid to take the property and pay therefor $173,050 
cash, or that if he declined to do so, that he was liable for 
the difference between his bid and the last one of Shattuck. 
After announcing this determination, the court offered to 
confirm the sale to said Camden if he would take the prop- 
erty at his bid and pay the cash therefor, but he, being in 
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court with his counsel, declined to accept the offer. The 
court then called upon said Camden, as agent for Thomp- 
son and Payne, to elect for them whether they would take 
the said property at their bid of $173,000; but Camden 
disclaimed having any authority to elect for them. The 
court then confiremd the sale to Shattuck and entered the 
decree from which this appeal was taken. (See Record, p. 
158.) 


The Questions Are: 


I. Was Camden personally liable by virtue 
of his bid? 

II. Was he entitled to discharge that liabil- 
ity by having a specific execution of the al- 
leged contract in this suit ? 

Ill. Did the Court discharge him from his 
liability by its proceedings subsequent to his 
bid? 


I. 


Camden was personally liable by virtue of 


his bid. 
The purchaser at a judicial sale is per- 


sonally bound by his bid, although in fact 
he be bidding for another, unless he dis- 
close his agency at the time of the bidding. 
2 Jones on Mortgages, 1642. 
Crockett vs. Sexton, 29 Gratt., 47. 
Atkinson vs. Richardson, 14 Wisc, 157. | 
Gordon vs. Sanders, 2 MeCord’s Ch., 151. 
McCombs vs. Wright, 4 Johns. Ch., 657. 
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Camden bid in his own name, and did not disclose his 
alleged agency at the time. (See Com’r’s Report of 2d 
Sale, Rec., p. 62; Deps. of Cole, Jackson and Leonard, pp. 
121, 128-9, 131-2.) 
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[It is to be presumed that if Camden had disclosed, at the 
time he bid, that he claimed to be bilding for the creditors 
on the basis of the contract, his bid would have been re- 


jected. Each of the Commissioners was of counsel in the 


cause, and were familiar with the record, and the fact that 
parties were then before the Court assailing the right of 
Loomis to any part of the large sums claimed by him, and 
that the court had intimated that the money which would 
be applicable to his claims would be retained in court to 
await the result of that controversy. Camden's claim to 
bid on the basis of the contract was utterly inconsistent 
with the state of the record at the time. One of the (‘om- 
missioners was of counsel for all the creditors mentioned 
in the decree of sale, except Camden and Loomis, and carried 
on the negotiations in relation to the allege:l contract and 
knew that it never was consummated, and for that reason 
those creditors represented by .him had made arrangements 
to bid the property until it covered their claims at the first 
sale. (See dep. W. L. Cole, pp. 123-8. ) 


Camden considered himself personally 
bound by his bid if the Court should reject 
his prayer to have the sale confirmed to 
him on the basis of the contract. 


He so told the commissioners, but requested them to re- 
port his offer of the con-tract, as he wanted the opinion of 
the Court upon that, and intimated that it was because he 
had received notice trom Loomis to bid in pursuance of 
it. (See deps. W. L. Cole and J. B. Jackson, pp. 121, 129.) 

His dispatch to Jackson of the 2d of October, 1884, the 
day following the sale, is the first intimation from him of 
an intention to deny personal lability in case the contract 
was not accepted. (See dispatch, Record, p. 130.) 

The other commissioner knew nothing of this dispatch 
until after the last sale of the property. No such commu- 


nication was made to him. 
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30th Camden and the counsel, (Mr. Boggess,) who filed 
the petition for him praying the benefit 6f the contract, 
understood that he was personally bound by his bid, for 
the prayer of that petition is that Camden ‘‘ may be allowed 
to apply the claims and debts adjudged by said decree in 
discharge of his liability Jor thee purchase-money ee 
that the said contract nWmiay be receined in discharge of his 
bid.” (See prayer of petition, Record, p. 69.) 

Mr. Camden and his counsel, (Mr. Jackson.) one of the 
commissioners who made the sale, took the same view in 
Camden’s answer to the petition of the creditors (see Record, 
p. 109), where the above quoted language is repeated. In 
the same answer Camden says that prior to the sale he had 
been advised " that he might inCUur pe rsonal liability un bidding 
under the contract” if the court refused to accept the bid 
upon that basis. (Record, p. 113,) 

Also in the same answer (Record, p. 115), he “ submits 
that by said decree of resale he was discharged from further 
liability upon his lid,” thereby admitting his liability, and 
relying upon finding his discharge in what he now says 
were errors committed by the court in the proceedings 
against him to enforce that liability. This we will con- 
sider further on. : 

Again, the bid of Thompson and Payne was a valid one. 
Camden says in the same answer (Record, p. 109) that he 
put in that bid at their request, and on their account. The 
property would have been knocked down to them but for 
Camden’s individual bid. Had it been there was already 
$10,000 in Court with a bond for the balance, as nearly 
equivalent to cash as anything else can be. Camden’s bid 
deprived the creditors of the benefit of that bid. Not only 
this, but Camden was responsible for having the order made 
refunding to Thompson and Payne their deposit and can- 
celling their bond. It is true that Camden puts in a mild 
denial of this in his answer above referred to (Record, p. 
119); but it is also true that the motion for this 


order was made by Mr. Boggess, who, on the same 
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day represented Camden in support of his petition to have the 
sale confirmed to him on the basis of the contract. (See dep. 
of Dellicker, clerk of the court, Record pp. 132-4). That 
order was applied for and made in the after part of Nov. 
3d, 1884, without notice or any intimation whatever to any 
of the creditors or their counsel, except Loomis, and within 
a few hours after the order had been made, when all par- 
ties were represented, p stponing the hearing of the case 
for thirty days. (See Orders, pp. 87-8; Evidence, pp. 122- 
124.) 

The attitude of Loomis in the case shows that he relied 
upon Camden to make good his bid of $173,050, upon the 
basis of the contract, if possible, otherwise in cash. Had 
this not been his understanding of (amden’s position he 
surely would not have suffered the discharge of Thompson 
and Payne without protest. Upon Camden’s refusal to pay 
the money, Loomis charged him with bad faith. (See 
Loomis’ petition, )). i O35. 

While Mr. Camden denies, in his answer above referred 
td, that he procured the making of that inexplicable order, 
yet he justifiesthe same in the following language: 

“ Respondent, however, submits that his tid be ing made win 
good faith, and averrving that he was at the time and ever since 
responsible for the amount of his said bid, that he is advised 
that the acceptance of his lid hy the commassioners was a dis- 
charg of said bond, and entitled the said Payne and Thomp- 


SO) fa (] return ot thre ih deposit.’ 


This could be true only upon the supposition that Cam- 
den was liable on his bid and intended to pay the money if 
the court would not accept the contract. That Camden so 
represented, or authorized such representation to be made 
to the District Jud 
time the order was made, is evident from a statement in 


ge who was holding the court at the 
the opinion of the Chief Justice. Speaking of how that 
order happened to be made, he says: “ Neither at that time 
(when the order was made) or at any time before had it 
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been intimated to the Court that if the prayer of the peti- 
tion of Camden was not granted, he would not promptly 
pay the full amount of his bid in money. On the contrary, 
the recollection of the judge holding the court at the time is 
distinct that it was capressly stated, either in the forenoon or 
afternoon, or both, that the bid of Camden was bona fide, and 
would be paid in ntOney if required,” 

As the bond required Thompson and Payne to bid and 
pay cash at any future sale, it was not satisfied by one bid- 
ding, on any other hypothesis than that Camden’s higher 
bid would be consummated, either on the basis of the con- 
tract, or by the payment of money. (See Record, p. 169.) 

Prior to that order, objections had been filed by all the 
creditors except Loomis to the confirmation of the sale to 
Camden on the basis of the contract, and the same judge 
who made the order had made a previous one, reciting these 
objections and calling upon Camden to show cause why he 
should not be required to pay cash. (Record, p. 74.) 

Under these circumstances, of course, the judge would not 
have made the order had he not been informed by Camden, 
or some one authorized to speak for him, that the money 
would be forthcoming when required by the Court. In this 
a fraud was practiced upon the court as well as the parties 
to the litigation. 
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Camden was not entitled to have the sale 
confirmed to him on the basis of the alleged 
contract; because— 

(a) The supposed contract never became 
binding upon the parties; 

(b) Had it been binding, Camden violated 
it by refusing to bid at the first sale, and 
could not afterwards insist upon it; 

(Cc) It could only have been consummated 
with the consent of the court, and the state 
of the record was such that this could not 
be had. 


(A) 


The Alleged Contract Never Became Bind- 
ing upon the Parties. 


The paper purports upon its face to be the contract of all 
the creditors mentioned in the decree of sale. (See contract 
and Camden’s petition presenting it, Record, pp. 64 and 66.) 

Two of the parties never signed or assented toit. It could 
not be binding upon any unless it bound all of the parties 
mentioned in it. Each of the other creditors, except Loomis, 
in their answers, insist that the contract never was com- 
pleted or binding. (See answers, Record, pp. 75-85; depo- 
sition of W. L. Cole, pp. 123-8.) 

It will be seen that this evidence was called out on cross- 
examination by Camden’s counsel, and corroborates the an- 
swers of the several objecting creditors, and is uncontra- 
dicted by anything in the record. 

This view is also supported by the exceptions of Loomis 
to the first sale, in which he alleges that he was unable to 
make arrangements to have the property bid to a sum suf- 
ficient to cover his claims. (Record, p. 54.) 

Camden employed counsel to aid Loomis in having this 
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sale set aside (Record, p. 114); but it is nowhere intimated 
in Loomis’ exceptions or petition that he wanted the sale set 
aside to enable Camden to bid under the contract. 


(B) 

If binding upon the parties, Camden vio- 
lated the Contract and could not after- 
wards insist upon performance by the 
others. 


The first article of the contract requires Camden to bid 
the property off for the creditors, unless it should go for 
more than enough to pay all. (Record, p. 64.) 

He admits that he was present at the first sale and did 
not bid on the property. (Record, p. 111.) 

He gives as a reason why he did not, that the court, upon 
permitting the filing of petitions assailing Loomis’ claims, 
intimated in an opinion then delivered that so much of the 
proceeds of sale as might be applicable to ‘those claims 
would be required to be paid into court to await the result 
of the litigation. (See opinion of Judge bond, pp. 52 and 
53 of the Record. ) | : 

He also states (Record, p. 113) that by the order accept- 
ing Thompson and Payne’s bid and ordering a resale the 
court “dismissed or so modified” the proceedings attack- 


ing Loomis’ claims that they were no longer in the way of 


his bidding under the contract; but this is a mistaken view 
of the condition of the Record. Neither that order (Record, 
p. 57) nor any other modified the previous orders or opinion 
of the Court in relation to those claims. And the decree 
finally confirming the sale requires the money applicable 
to the Loomis’ claims to remain in the registry until the 
further order of the court. (Record, pp. 160-1.) 

The parties to the contract were all present or represented 
at the first sale and offered to complete the contract and 
varry it out, if Camden would bid, but he declined to do so, 
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and the other creditors, except Loomis, made arrangements 
to bid the property to cover their debts. 

A party who violates a contract cannot 
successfully insist upon its performance by 
the other parties to it. 

Colson vs. Thompson, 2 Wheat., 336. 
Boone vs. Mo. Iron Co., 17 How., 341. 
Marble Co. vs. Ripley, 10 Wall., p. 357. 


And if one party fails to comply with the 
contract the other may treat it as abrogated. 
Construction Co. vs. Seymour et al., 91 U.8., 647. 
Canal Co. vs. Gordon, 6 Wall., 561. 


(C) 
Had all the parties to the alleged contract 
joined in asking the confirmation of the sale 


to Camden on the basis provided in it, it 
could not have been granted. 


The court decreed the property to be sold for cash. Even 
if the claims of Loomis had not been challenged with the 
permission of the court, after the eutry of the decree of 
sale, and had all the parties entitled under the decree as- 
signed their claims to Camden, and he had presented them 
in payment of the property, it would have been entirely 
within the discretion of the court to have accepted them as 
payment or not. But this was not the state of the record. 
Long before Camden bid the court had permitted parties 
to come upon the record for the express purpose of contest- 
ing Loomis’ claims, amounting to more than $88,000. How 
could the Court in this state of the record permit Loomis to 
take the subject matter of the litigation and walk out of 
court with it? 

Again, at the time Loomis signed the contract it was not 
within his power to comply with it, and he never has been 
able to do so. Prior to that time he had assigned to R. A. 


16 


Storrs $5,340 of his preferred claim. Storrs was not a party 
to the contract and declined to have anything to do with it. 
(Record, pp. 85-6; Camden’s answer to Bank’s petition, p. 
112.) 

Camden substantially admits in his petition that the con- 
tract was not binding upon the bank or Beach. (Record, 
p- 69. ) 

It could not be binding upon any unless binding upon 


all, and all were able to comply. 


Camden has no right in his character as 
purchaser to insist upon a mode of payment 
different from that specified in the decree 


of sale. 

In the White Sulphur Springs Case the Court held that 
doctrine. In that case,after the entry of the decree of sale, 
the purchaser bought in some of the claims, for the payment 
of which the property was sold and held absolute assign- 
ments of them without controversy; and in response to a 
rule against him to show cause why tlie property should 
not be resold for the payment of the balance of the purshase 
money due from him, insisted that, as purchaser, he had 
the right to credit for these claims in preference to others 
who claimed priority over him. In passing upon his claim 


in that regard this court said: 


“Tt is evident, in the first place, that the cause of com- 
plaint asserted by appellant does not belong to him legiti- 
mately in his capacity as purchaser. The decree for sale 
* * * did not contemplate payment of the purchase 
money otherwise than in money. * * * There was 
nothing in the decree which authorized the purchaser to 
assume that he would not be called upon to pay each in- 
stallment as it fell due in cash. As a purchaser, therefore, 
bound for the payment of certain sums at given dates, and 
who cannot be compelled to pay more, and has no right 
to expect to pay less, it must be a matter of indifference 
how the proceeds of that sale shall be distributed among the 
creditors entitled thereto. * * * The complaint of the 
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appellant, therefore, if he has any, must be put forward 
in the capacity as a creditor, in respect to his rights upon 
distribution.” 

Stuart vos. Gay, 127 U.S., 529, 530. 


Where the decree prescribes cash as terms of sale, the 
purchaser cannot claim as matter of right to pay the pur- 
chase money, or any part of it, in claims adjudicated against 
the property. It is in the discretion of the Court to permit 
it, if it can conveniently be done without prejudice to the 
rights of others. The inconvenience and impropriety of 
attempting this, in a case where some of the claims so offered 
are in litigation, and where the title thereto of the purchaser 
is in controversy, is manifest. The party purchasing under 
such circumstances has no ground of complaint if he be re- 
quired to pay as specified in the decree for sale. If he has 
any rights in the purchase money as a creditor by the decree, 
or by contract with other creditors, he must assert such 
rights as a creditor, but as a creditor holding the first lien, 
the decree was not to his prejudice. 

Appellant insists that the decree for sale was a consent 
decree, and made in connection with the alleged contract, 
with the expectation of all concerned that the property 
would be bid off by him at the sale. This is not true in 
point of fact. The decree shows upon its face that the 
only consent was in relation to some of the priorities. The 
deposition of one of the counsel is in the record showing 
fully under what circumstances the decree was entered. 
(Record, pp. 123-128.) 

This was introduced upon cross-examination by appel- 
lant’s counsel. Ilad the parties, or any of them, intended 
to secure beyond cavil the right to pay the purchase money 
with the adjudicated claims, the only sure way to have 
accomplished it would have been to put that provision in 
the decree for sale. This could easily have been done had 
the decree been by consent, as is now insisted. Such 
decrees are common where no creditor or party to be bene- 
fitted by the sale objects. Counsel representing the various 
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parties, as well as the parties themselves, are presumed to 
have known the practice in this regard. 

It is also to be borne in mind that had the facts been as 
now insisted upon by appellant, it would have been easy to 
have delayed the sale until attack made upon Loomis’ claims 
had been decided. The parties assailing him prayed this 
action of the court. (See petition of Austin and others, 
Record, pp. 30-1.) 

Camden was then a party to the record, as owner of the 
Thompson debt, and joined the other creditors in resisting 
this prayer, and insisting upon the sale as advertised. (See 
Record, pp. 52-3). 

But if it were true that the decree was a consent decree, 
based on the contract, Mr. Camden is not in a position to 
complain; because (1) he abandoned the contract, and (2) 
he yielded nothing by his alleged consent to the decree. 


Was appellant discharged from liability 
by the proceedings of the Court subsequent 
to his bid? 


In answer to this question we maintain: 


First. 


That Camden became liable as purchaser 
when the property was knocked down to 
him by the auctioneer at the direction of 
the commissioners. 


Second. 


That the Court, by its proceedings upon 
the report of sale to appellant, approved 
and ratified the sale made to him. 


Third. 


That the order of the 22d January, 1885, 
ordering a resale at Camden’s cost, and 
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reserving the question of his liability for 
deficiency, did not discharge him from 


liability. 


Fourth, 


That if the order of the 22d of January, 
1885, was not sufficient to fix Camden’s 
liability absolutely for the deficiency, the 
proceedings upon the petitions for a re- 
hearing of that order, whereby Camden 
was offered the opportunity of taking the 
property at his bid, and his declining were 
sufficient. 


First. When property is knocked down 
to a bidder at a judicial sale by public 
auction, it constitutes a binding contract 
from which the purchaser can only be dis- 
charged by order of the Court for sufficient 
cause shown. 

Blossom vs. The Railroad Company, 3 Wall., 196. 
Miller vs. Sherry, 2 Wall., 238. 

Gordon vs. Sims, 2 MeCord (Ch.), 151. 

Vance vs. Foster & Ray, 9 Bush., 389. 

McLaren vs. Hartford Insurance Co., 1 Selden, 151. 
Tripp vs. Cook, 26 Wend., 143. 

Duncan vs. Dodd, 2 Paige, 99. 

Fuller vs. Van Giesen, 4 Hill, 173. 

Williamson vs. Dale, 3 Johns. Ch., 290. 

Jackson vs. Warren, 32 Llls., 331. 

Comstock vs. Purple, 49 /d.., 158. 

Hill os. Hill, 58 Jd., 239. 

Gross vs. Percy, 2 Patton & Heath (Va.), 485. 
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In Blossom against the Railroad Company, the marshal 
offered property for sale under a decretal order of the court, 
and the appellint was the highest bidder, but the marshal 
did not knock the property down to him, but pending his 
bid adjourned the sale, and afterwards the debt for which 
the sale was to be made was paid or compromised, and the 
sale abandoned. Blossom filed his petition, claiming that 
his bid constituted him a purchaser, and praying confirma- 
tion of the sale to him, which the court below denied. 
Upon the question now under consideration, this Court in 
that case said: 


“ Judicial sales made under the decretal orders of courts 
of chancery are also, in this country, governed by substan- 
tially the same rules (governing auction sales), except that 
such sales are usually made by the marshal, or a master in 
chancery acting as an officer of the court, and are always 
regarded as under the control of the court, and subject to 
the power of the court to set the sale aside for good cause 
shown, or open it at any time before it has been confirmed, 
if the circumstances of the case require the exercise of that 
— 

“Even after the sale is made, it is not final until a re- 
port is made to the court, and it is approved and confirmed. 
Kither party may object to the report, and the purchaser 
himself, who becomes a party to the sale, may appear be- 
fore the court, and, if any mistake has occurred, may have 
it corrected Ile, therefore, becomes a party to the proceed- 
ing, and may represent and defend his own interest, and 
may be compelled by the process of the Court to comply 
with the terms of the contract.” (See p. 207 of the Report. ) 

“Subject to those qualifications, and perhaps some others 
which need not be noticed, the question of sale or no sale, 
when it arises under a state of facts such as are exhibited in 
this record, may be fully tested by substantially the same 
rules as those which apply in cases of sales under common 
law process, or in other cases of sales at public auction.” 
(See p. 208 of the Report.) 


It cannot be doubted, that had the master knocked the 
property down to appellant, the court would have held 
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him entitled to a conveyance of the property upon com- 
pliance with the terms of sale. 

In Miller os. Sherry, the decree directed the master to 
sell and convey. ‘The sale was not reported to the court or 
confirmed by it. Objection was made that the deed did not 
pass the title. On page 248 of the Report, speaking of this 
objection, the court says: 


‘“ Where acourt of equity has jurisdiction, as in this case, 
a sale and conveyance in obedience to a decree is as effectual 
to convey the title as the deed of a sheriff, made pursuant to 
a sale under an execution issued upon a judgment at law.” 


In Gordon against Sims the purchaser bid in his own 
name, and subsequently claimed that he was bidding for 
himself and others entitled to the proceeds of sale, and al- 
leged this in answer to a rule against him to show cause 
why he should not be required to pay the price bid in cash. 

In an opinion holding the purchaser liable, Chancellor 


De Saussure says: 


“The Court looks to the sale, and, if it be regularly con- 
ducted and fairly made, considers it obligatory upon both 
parties.” Ina note to this case by the learned reporter (p. 
161) it is said: “ By the case of Gordon vs. Sims, the pur- 
chaser is bound by the entry of his bid. It is precisely as a 
sheriff’s sale in that respect.” * * * 

“The reporter suggests with diffidence, whether the court 
has the power in this country to open them (the biddings) 
on any other ground than on some equitable principle of 
relief, which would give jurisdiction to the court of equity 
in any other case of contract of sale. There must be some 
fraud, mistake, accident or other ground of purely equitable 
cognizance.” 


In the case in 9th Bush, after the sale under decree and 
before report to and confirmation by the court the property 
was greatly damaged by fire. The purchasers then refused 
to comply with terms of sale. Upon rule against them to 
show cause why they should not pay the purchase-money, 
the court says: 


“In our opinion, both the rights which the appellees ac- 
quired and the responsibilities they incurred by becoming 
the accepted bidders for the property, greatly exceed those 
resulting from mere proposals or offers to purchase subject 
to the approbation of the court. The principle, we think, 
cannot be questioned, that where, at the time a sale is 
made, no valid ground for setting it aside exists, the ac- 
cepted bidder is entitled to his purchase, however much the 
property may appreciate in value between the sale and time 
tor confirming it. This being so, why should he not be 
held bound by his purchase, although from accidental 
causes the property in the meantime may become impaired 
or depreciate in value?’ 


In the case of McLaren vs. Insurance Company, at the 
time of the sale under the decree the property was insured 
in the name of the mortgagor and assigned for benefit of 
the mortgagees, who were parties to the suit in which 
the sale was made. After sale of the mortgaged premises 
by the master, and before confirmation by the court the 
premises were destroyed by fire. Suit was brought by the 
mortgagor on the policy of insurance to recover for the loss. 
The court held that there could be no recovery On the 
ground that the purchaser at the judicial sale had become 
the equitable owner of the property prior to the loss. 


The court says: 


“But with us the sale is strictly judicial, binding all 
parties from the time when the property is struck off, and 
cannot be set aside in general except for reasons which 
would prevent a specific performance in case of a contract 
of purchase between individuals.”’ 


In the case of Jackson vs. Warren, 32 Ills., 331, the ac- 


tion was ejectment, and the case turned upon the efficacy of 


a master’s deed to pass title where the sale was not re- 
ported to the Court and approved. Upon this point the 
Court says : 


“The counsel for the appellant seem to entertain 
the opinion that the appellee had no title to his pur- 
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chase and master’s deed, as the sale was not reported to the 
Court and approved. * * * In England the practice is 
to keep the biddings open at a master’s sale, so that any 
person may advance on a bid received by the master, which 
he reports to the Court, so until a final confirmation of the 
sale, no one can be considered « purchaser, but a mere bid- 
der; but under our practice at such sales a valid and bind- 
ing contract of sale is made when the hammer falls. In 
the absence of fraud, mistake or some illegal practices, the 
purchaser is entitled to a deed upon the payment of the 
money. (See p. 342 of the report.) 


The other cases cited hold substantially the same doctrine. 

[t is submitted that where the decree authorizes the offi- 
cer of the Court to sell, as in this case, he acts for the Court 
in making the sale, and upon the falling of the hammer, 
the executory contract of sale is complete, enforcible against 
the purchaser by a proceeding for specific performance, un- 
less something intervenes which would induce a Court of 
equity to refuse specific performance as between indi- 
viduals. 

The appellant and his counsel recognize this principle 
in his answer to petition of the bank (Record, p. 116), 
where he insists upon the confirmation of the last sale to 
Shattuck, in which he was interested, and says the court 
cannot refuse to confirm, except upon some ground ~* en- 
titling a court of equity to interfere.” 

So that, in order to render appellant liable, it was not 
necessary that the court should approve or confirm the 


sale; but even if this had been necessary 


Second. The Court by its proceedings 
upon the report of sale to appellant recog- 
nized and confirmed it. 


In the order permitting Camden to file his petition set- 
ting up the contract “the sale made on the first instant ” 
to him is recognized. (Record, p. 66.) 

In the rule awarded against appellant on motion of some 
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of the creditors (Record, p. 74), the court recites, that “7 
neerme t Geawt * * * Gat FF * GE. 
Caamden became the purchase , of said real est ite,” and then 
calls upon him to show cause why he should not be required 
to pay the purchase-money. 

Again, in the order cancelling the bond of Thompson 
and Payne, Camden was recognized as purchaser, and the 
report of sale was ratified and approved. The condition of 
that bond required the obligors to bid a certain sum “ at any 
future sale thereof that HWtay be made by de CTCe in this cause,” 
The court, therefore, in relieving Thompson and Payne from 
that obligation, must have considered that a valid sale had 
been made, and that no future sale would be necessary. 
The only question left at that time for the court to deter- 
mine as to the sale was as to the method of payment. No 
one appeared to resist the sale. No question was raised as 
to the title to the property, or the sufficiency of the price 
for which it sold. There was no complaint as to the regu- 
larity of the conduct of the sale by the commissioners; no 
excepllon whatever to, their report, except that the pur- 
chaser had not paid for the property in cash, as required by 
the terms of sale. ‘To get the cash, the creditors had pro- 
cured a rule against (amden. In this condition of things 
Mr. (amden’s counsel appeared for Thompson and Payne, 
and made an ex parte motion to relieve them from their lia- 
bility. To secure this order it was expressly stated to the 
court (see opinion of Chief Justice Waite, Record, p. 169) 
that the bid of Camden was bona fide and would be paid in 
money if required. 

These proceedings constituted a ratification of the con- 
tract with Camden. 

Gross vs. Percy, 2 Patton & Heath (Va.), 485. 


The decree of January 22, 1885, adjudicated that Camden 
was not entitled to pay for the property otherwise than in 
money. This he refused to pay, and the Court ordered a 


resale at his cost, deferring the determination of his further 
liability until such resale should be made. 


Third. The order of January 22, 1885, does 
not discharge Camden from liability. 


It is said that he was discharged because the court set _ 


aside the sale to him. In the same order the court adjudi- 
cates that he is lable to take the property and pay cash. It 


reserves the question of whether he s':all be held for the de- 
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ficiency in case one arises. Can it be said that the Court 
intended to discharge him, and reserve the question of his 
lability atthe sametime? The sale could be set aside, thut 
1S, disregarded by the court, without discharging Camden 
from liability on his contract. tle had made a contract 
with the court. Upon being called upon to perform, he 
refused. That entitled the other party to the contract to 
disregard it, so far as to enable the court to resell the prop- 


ertv to another. without embarrassment from the former 
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sale. And that is the evident intent of the order. The 
Court certainly has as extensive rights under such circum- 
stances as an individual acting in his own behalf. Under Re 
such circumstances the vendor may treat the contract as at 
an end, resell the property, and recover from the defaulting K 
purchaser the los on the resale. * . 
~ 
rs. 
N 
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Sands ef al. vs. Tavlor et al.. 5 Johns. R.. 395. 


In this case Van Ness, J., says: 


“But it was urged that the contract is considered as dis- 
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solved. Be it so: but can there be a doubt that the defend- 


ants are liable for the difference in price, being a loss on s rr 
the resale. Such suits have frequently been brought.” arty 
Kent. U. J., in the same Case: : . 
“ Nor was the subsequent act of the plaintiffs in selling te \ 
the wheat not delivered a waiver of their claim for dam- N 
ages for nonperformance of the contract. The usage in such x) 


cases is to sell the article after due notice to the other party 
to take it, and that in default of doing it the article will be 
sold.” 


See also 


Wood vs. Mann. 3 Sumn. C. C. R.. 318. 
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It was said in the case of Hill vs. Hill, 58 IIl., 239, cited 
above, that where the purchaser is already a party to the 
record, and entitled to a portion of the proceeds of sale, 
the court will sometimes reserve the question of liability 
for loss, if any, on resale, until such resale is made. (See 
p. 242 of the Report.) This was the course pursued also in 
the case of Lord vs. Lord, 1 Simons, 503. 

There was good reason in this case to reserve that ques- 
tion. The court was not then informed of all the facts 
as it subsequently was on the coming in of the report of 
the third sale, the petitions of the creditors asking that 
Camden be charged with the deficiency, his answers thereto 
and the testimony. These subsequent proceedings, bring- 
ing upon the record important facts not then known, showed 
a case imperatively demanding that Camden should be 
charged with the deficiency. 


Fourth. The proceedings upon the peti- 
tions for a review of the order of the 22d 
January, 1885, were sufficient to charge 
Camden with the deficiency. 


The petitions of the creditors, asking to charge.Camden 
with the deficiency, pray for a rehearing of the order of 
22d January, 1885, and that he might be required to take 
the property and pay cash, or if he should refuse, that then 
Thompson and Payne might be so required to take it on 
their bid, and on their refusal that the sale to Shattuck 
might be confirmed, and Camden decreed to pay the 
deficiency. (Record, pp. 101, 104.) 

These petitions were filed during the same term of the court 
that the order of 22d January, 1885, was made, and the 
final decree was at the same term, so the whole matter was 
in the control of the Court, and it was at liberty to make 
such decree as justice required. 

Goddard vs. Ordway, 101 U.8., 745. 
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Camden was giver an opportunity to take the property 
at his bid, after he had been informed that it was the deter- 
mination of the court to hold him for the deficiency in 
case the sale was confirmed to Shattuck, and he declined. 
(See Record, p. 159.) 

The court was at liberty to disregard the last sale to 
Shattuck if Camden had elected to take the property. There 
was conclusive evidence in the record that the property was 
worth at least SL7S.000, and Shattuck had purchased at 
$119,100,a price so grossly inadequate as to be presumptive 
evidence of fraud, which would have justified the setting 
aside the sale to Shattuck, had there been an opportunity 
to obtain more. But as no better offer could be obtained 
it was proper to confirm the sale to Shattuck and decree 
over against Camden. 

Indeed the evidence in the record is con- 
clusive of a combination on the part of 
Camden and others to obtain the property 
at a sacrifice. 

Mr. Camden’s desire to own and control the property, as 
well as his estimate of its value, appears from his contract 
with the creditors to purchase it. The debts against it 
were then over $200,000, and after paying these he con- 
sidered the remainder sufficiently valuable to compensate 
him for his services as trustee. ‘There is no evidence that 
the property had depreciated in value at the time of the last 
sale. Indeed if appellant had brought before this court the 
Receiver’s reports the contrary would appear. Having got 
rid of the obligation of Thompson and Payne, Camden 
seems to have determined to take the chance, by refusing 
to pay for the property, of letting it go to sale again, buy 
it as cheap as possible, hoping in some way to escape 
liability for the deficiency. 

The record shows that neither Shattuck, Camden, nor 
Thompson and Payne were bidding for themselves, but for 
combinations. While they were competing tor the prop- 
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erty the bidding run up to $173,000. At the time of the 
last sale these opposing bidders had combined and com- 
petition was thereby killed. Though Shattuck was the 
nominal purchaser at the last sale, Camden and his friends 
were the parties in interest. Camden admits that he was 
interested in it; that is, one of the purchasers, though he 
does not state the extent of his interest. (See his answer, 
p. 110.) It was sufficient, and the bargain such a good 
one as to render him very solicitous that the sale to 
Shattuck should be confirmed. (Record, p. 116.) 

Neither Camden, Thompson or Payne were bidders at the 
last sale. They had entered into a conspiracy to stifle com- 
petition. This constitutes another cogent reason for hold- 
ing Camden for the deficiency. 

In the case ‘of Cocks vs. Izard, 7 Wall., 562, this court 
says: 

“The law will not tolerate any influences likely to pre- 
vent competition at a judicial sale, and it accords to every 
debtor the chances for a fair sale and full price; and if he 
fails to get these, in consequence of the wrongful interfer- 
ence of another party, who has purchased his property at 
a price greatly disproportioned to its value, equity will step 
in and afford redress, either by setting aside the proceed- 
ings under the sale or by holding the purchaser to account.” 


Camden denies, in his answer above referred to, that 
Thompson and Payne were interested in this purchase ; but 
at that time those persons were all members of the Standard 
Oil Trust, the known object of which is to monopolize all oil 
interests. This is a part of the public and general history 
of the country of which the court takes judicial notice, 
(Romero vs. United States, 1 Wall., 721), and in connection 
with the article in the North American Review, proved to 
have been written by Camden, shows the connection of the 
Standard Oil Company with the combination, and Thomp- 
son and Payne are confessedly component parts of that con- 
cern. In addition to that, a Congressional investigation 
has made the whole combination a matter of record to which 
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the court has the right to look, and which shows that 
Thompson, Payne and Camden were members of the Stand- 
ard Oil Trust, and Payne one of the trustees of that “com- 
bine.” (Report, No. 3,112, House Committee on Manufact- 
ures, Fiftieth Congress, pp. 307-315. 
Every equitable consideration appeals strongly to the 

court to affirm the decree appealed from. 

C. U. COL, 

W. L. Coreg, 

Attorne ys for Appellees. 
GEORGE WADSWORTH, 
OF Counsel. 
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At a Cireuit Court of the United States for the District of 
West Virginia continued and held at Parkersburg, in said 
i — i 


District, on the 17th day of November, 1883, the following 7 
order was made and entered of record, to wit: 

r. L. B. Maynew & Co. ) 

us. | . ° 

' , -In Equity. 
THE West VirGINIA O1L AND O1L LAND i. 

COMPANY AND OTHERS. 

This day, William E. Stevenson, special receiver, here- 

tofore appointed in this cause, by his counsel, John A. 
Hutchinson, tendered his resignation as such receiver on 
the ground of continued ill health, which resignation 1s 
hereby accepted by the court. And it is ordered by the 
court that leave be, and the same is hereby, granted to the e 


said William E. Stevenson to settle his accounts on or 
before the Ist day of December, 1888, with the auditor of 
this cause, and on the settlement of his said accounts the 
said auditor shall credit him with the amount of a note of 
B.S. Compton for about two hundred dollers, indorsed by 
L.. L. Johnston, made a short time before the said Compton’s 
death, and the said Stevenson is also to be allowed his 
salary to the Ist day of December, 1883; and said Steven- 
son, after his said settlement, shall deliver to his successor 
all bonds, accounts and papers connected with the office of 
special recelver aforesaid. 

And thereupon, upon motion of the plaintiffs and defend- 
ants, by their counsel, and by consent of the same, it is or- - Sm 
dered that Charles H. Shattuck, Esq., be, and he is hereby, 
appointed special receiver in this cause, as the successor of 
the said William E. Stevenson, to take charge of the prop- 
erty and to perform all the duties heretofore imposed on 
and required of the said Stevenson: the duties of the said 
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Shattuck to commence from and after this date. But, 
before entering upon the discharge of his duties, the said 
Shattuck shall give bond before the clerk of this court in 
the penal sum of fifteen thousand dollars, conditioned as 
directed in the order appointing the said Stevenson; and it 
is further ordered that the money and funds now in bank 
to the credit of Receiver Stevenson be turned over to 
Receiver Shattuck, after he has settled his accounts with 
the auditor in the cause, and for all assets turned over to 
him the said Shattuck will execute to Receiver Stevenson a 
receipt for the same asa voucher to be filed with the auditor 

in the settlement of his account. | 
I. L. B. Dellicker, clerk of the Cuireuit Court of the 
United States for the district of West Virginia, do hereby 
certify that the paper hereto attached 1s a true COpy of the 
decree of said Court made In the cause of F. LL. B. Mayhew 
& Company vs. The West Virginia Oil and Oil Land Com- 
° > pany and others, appointing Charles H. Shattuck receiver 
of the property of the said corporation and defining his 

powers and duties. 

And I further certify that the said Shattuck, as such re- 
ceiver, regularly made his reports to the court as required 
by said decree, and no exception to said reports or either of 
them was ever filed. 

ln testimony whereof, I have hereunto set my hand and 
the seal of said court, at Parkersburg, in said district, on 
this the 9th day of March, A. D. 1888. 

[SEAL | L. B. DELLICKER, 

Clerk Cirewit Court United States. 
District of West Virginia. 


PARKERSBURG, W. VA., May 11, 1888. 
It is consented to and agreed by I. N. Camden, that the 
foregoing order may be used and read as a part of the 


record in said cause now pending in the Supreme Court of 
the United States as fully as if the same was printed in and 
a part of said record. 
I. N. CAMDEN, 
By J. B. JACKSON, 
His Solieitor. 


A. H. GARLAND. 


At a Cireuit Court of the United States for the District of 
West Virginia, continued and held at Parkersburg, in said 
district, on the 19th day of March, 1881, the following order 


was made and entered of record. LO wit: 


r. L. B. MayvHew & Co. 
vs. 
THE West VIRGINIA Orn AND Orn LAND 
COMPANY AND OTHERS. 


| 
) In Equity. 
On motion of the complainants, and by consent of the 
parties who have proved bonds in this cause, it 1s, this 19th 
day ot March, LSS], ordered, adjudged and decreed, that 
William E. Stevenson be, and he hereby is, appointed re- 
ceiver of all the property and assets of the said The West 
Virginia Oil and Oil Land Company, mentioned and in- 
cluded in the deed of trust mentioned in and filed with the 
bill in this cause, and the rents, issues and profits thereof, 
until the further order of the court. And upon his giving 
bond in the penalty ot hfteen thousand dollars, with one or 
more good sureties, for the faithful discharge of the duties 
required and the trust reposed in him by this or any further 
order or decree to be made in this CAUSE, and for properly 
paying over and accounting for all money which may come 
into his hands or control by virtue of his said othee or trust 
of receiver herein, he is hereby authorized and required to 
take into his possession and contro! all the said property 
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and assets of whatever kind embraced in said deed of trust, 
and protect and preserve the same for such parties as the 
court may hereafter, adjudicate entitled to the same, and 
the agents and otheers of the said corporation how in the 
possession and control of the said corporation are directed 
and required to deliver possession of said property to the 
said receiver, and the tenants in possession of the said real 
est#te are directed and required to attorn and pay rent to 
him. And the said receiver will collect and receive from 
cad sal 

du from them, or any of them, to the said corporation, 


| tenants all rents now due or hereafter to become 


whether the same be payable in oll, money or other valu- 
abfe thing: and if in his opinion the interests of the parties 
enfitled thereto shall require that he si 1] any or all of the 
wd so collected or received by him at the best price and on 
thh best terms obtainable therefor, and out of the proceeds of 
sald sales or other moneys received by him, he pay the neces- 
‘y Costs and expenhses of collecting, recelving and market- 
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fidue thereof deposit in the First National Bank in the 
City of Parkersburg to hisecredit as receiver, there to re- 
mhin until the further order of this court. 

And at the end of every thirty days the said receiver 
will file in the clerk’s office of this court a report showing 
the quantity of rent collected by him, and from whom, and 


fein oil, where situated at the time of the report, and also 
¢ 
i 
and the payments or disbursements on account of expenses, 
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stating any sales made by him, to whom, and at what price, 
to whom, and for what, and the balance of oil or. money, 
or both, remaining In his hands at the date of said report, 
ald where the money is deposited, and the agents and offi- 
Cgrs of said corporation, and any and all persons acting, or 
clpiming to act in its behalf, their servants, agents and attor- 
neys, are hereby enjoined from collecting or receiving from 
sdid tenants any rent after this date, or in any tanner ex- 
ercising any acts of possession or control over any of the 
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property mentioned in said deed of trust until the further 
order of this court. And if the conduct of the affairs of 
the defendant company there should arise any emergency 
in which the receiver shall be of the opinion it would be 
of interest to the parties concerned to exercise larger pow- 


ers than those eranted by this decree, he shall before doing 


so apply in writing to the court for its Judgment thereon, 


and rive notice of such application to the counsel of record. 

I. L. B. Dellicker, clerk of the Circuit Court of the United 
States for the District of West Virginia, do hereby certify 
that the paper hereto attached Is a true Copy ot the decree 
of said Court made in the cause of F. L. B. Mayhew & 
Company vs. The West Virginia Oil and Oil Land Company 
and others, appointing William EK. Stevenson receiver of 
the property of the said corporation and defining his powers 
and duties. 

And I further certify that the said Stevenson as such re- 
ceiver regularly made his reports as required by said decree 
and that no exception to said reports or either of them was 
ever filed. 

In testinony whereof I have hereunto set my hand and the 
seal of said court at Parkersburg, in said district, this 12th 
day of Septem ber, A. D. 1888. 

L. B. DELLICKER, 
Clerk Cirewt Court U. S.. D. W. Va. 


It is consented and agreed by q N. ( ‘amden that the fore- 
coing order may be used and read as a part of the record 
in the above entitled cause in the Supreme Court of the 
United States as fully as if the same was printed in and ra 
part of the record of said cause. 

I. N. CAMDEN, 
By J. B. Jackson, 
Of Counsel. 
A. H. GARLAND. 
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Z DICK E. ARROWSMITIL VS. EDWARD H. GLEASON ET AL., &@. 


That he became seized QO] the Saihe as the sole heir-at-law of John 
C. Arrowsmith, late of the said county of Defiance, deceased, sub- 
ject, nevertheless, to the dower estate therein of his mother, Mary 
Arrowsmith, widow of the said John C. Arrowsmith, of one undi- 
vided third part thereof during her natural life, in the year 1869. 

Your OTavlor, furthy lr complaining, Says tha Oll OF prior to the fil- 
teenth day of July, i. #2. LSOY. your orator at that time being an 
infant, of the tender age of but six years old, the said defendant, 
Kdward [| Gleason. applied LO Lhe probate court of said Defiance 


. , ‘ ‘ ’ | ; ; ‘ : . = } . | . 
county, State Of Uhlo, for tli apporhtment, by order of said court, 


seer vr ZZ ye 7 ane . , ‘ " ‘ ° oa 4 
as GQuardalanl of the estate Of vour orator: and your oratol savs that 
‘ ‘7 {300 ie i our ty ‘ a <n 8900 9 ; i. « - ; . A. « 
al that LWne Ne Nad NOIWtUL VUardlahll O| DIs person othe than 1s 

a 


| 


} . i] ~ 3 ‘ a ‘ a seat 4] cas j - - 
natural wuaraliah, the said Mary ATTOWSIDILN. IS mother. with whom 


i Phat t that time the law of the State of Ohio required as 
| ‘ 1? ' 1” ? } ate. ; Loall | )) Ban | ' eae F 7 
lOLLOWS perore any person shall ve appotnted guardian oO} 

i : - ae ; aan > ; 1] ‘J } j ’ om . , Rad _ 

Lhe estate OF any minor he shail hile 1n the othece of the court hav- 

: 4 . + ‘ a ‘ ‘ " ‘ . : 

Lliv such Lpyporlt Piel LO MaKe a StATCMent oj the whole estate of 

ast a1 I I —— an Dae ] , : 

Salad milhor, ana the provbavie vaiue tnereol, and also the probable 


rors reHi estate. and 


’ 1} : : 
nail very thie Same 
sureties. pavabl to 


annual rents of such ; 
by affida iN, and shall give bond with ire hold 
the State of Olio, in double the amount of the be rsonal estate be- 
longing to said minor, and also of the gTOss amount of rents that 
will be probably received UV the vuardian from the real estate of 
said minor during his or her minor Ly. Which bond shall be eondi- 
tioned for the faithful discharge of the duties of said person as such 
guardian, and shall be approved by the court making such appoint- 
ment.” (8. & C. Rev. Stats., Ohio, p. 671.) 

That thereupon the said Edward H. Gleason applied to one 
Henry Hardy, a freeholder of said county, to become surety upon 
his bond for the purpose ot being appointed euardian as oferennid. 
and that the said Henry Hardy did, in compliance with said request. 
sign and seal the form of the obligation which is hereinafter set 
forth, with the express agreement and understanding with the said 
Gleason that before said obhgation to be delivered, or the said 
Hardy shouid be held or bound thereon, the said Gleason should 
procure the same to be¢ sloned and sealed by another surety, . Coan 
holder of said county, and of equal responsibility with himself, the 

said Hardy, 
D But your orator says that without in any manner comply- 

ing with his agreement with said Hardy to procure another 
pareny as aforesaid, and without any suretv whatever having signed 
and sealed said obligation, and without the knowledge of the said 
Henry Hardy, the said Edward H. Gleason delivered and filed the 
en mn the probate court, where by the law of the State of Ohio 
the said bond was required to be filed. And your orator says that 
the said obligation signed and sealed by the said award ae i 
son and the said Hardy was in the words and figures following, to 
wit: : 

“IKnow all men by these presents that we, Edward H: Gleason 
and Henry Hardy, are held and firmly bound unto the State of 
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manifest disqualification of the said Edward H. Gleason to act as 
the guardian of the estate of your orator, he, th sald Gleason. on 
the 22nd day of July, 1869, filed in the probate court of said Defiance: 


county his petition to sell the lands of your orator situate in the said 


counties of Deflance ana Paulding, O] which tracts to thie extent oft 


one thousand acres wer held in fee-simple, un ncumMm ve red nd seven 
hundred and eighty-nine acres were held by tax tit! 

Your orator says that said petition Was n due. for m ot law and 
duly verified, as heis by his counsel int but t] ) 
ments therein contained as to the nee 


: 
estate were true or not he Cannot saleiv sa le. s Well AS [DIS 


" , : we ] 7 ] ; 7 i ’ t { , i ‘ * 
mother, were lhhade defendants to the sala pe Oh, ana Were served 
a : AS as = i oe la ete Rie 
with notice that the said petition would | or hearing on the 10th 


day of August, 1869. His mother, Mary Arrowsmith, answered the 
sald petition, electing to recelyve nf , ‘__ 
} 


LO be made by the Sala Gleason, but thy} ween rator Was 0) 


| 
represented DY any guardian ad litem, next friend, 1 } r rep- 


resentative exc pt the said Gleason 


+ ‘ ’ , ; " i. ] ‘ ‘yr ; i | | ’ ' 
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firmed. 


a , ’ t 
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of Swan & ( ritehfield’s Re yised Statutes of the Stat ( ) 
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+ . 4] j , . , 
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s & _ 


bond, with sufticient freehold sureties. pavable to thi ate of Ohio. 
‘ . . , } > ‘ " 

11) double the appraised Value OF such real estate, with condition for 
the faithful discharge of his duties, and the laithful payment and 


accounting for of all moneys arising from such sale according to | 
And by the following SEY 
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pretended gua i ian oO if the esta of your orator, on the loth day of 
November, 1869, sold the Tea cvine described lands to the said 
1] John Sead: rick Harmening at private sale, to wit: The south- 
east quarter of section thirty-six (36), in township four (4) north 
of range three (3) east, except six and twenty-five one-hundredths 
» and Western railway, con- 


3 , a ] 
acres ocecupled by the Poledo. Wabast 
. . 2 : “hae ;° } ) } Bai - ] FY . , 
taining, exclusive of said land, one hundred and _ fifty-three and 
. ‘ ° . ] » 14] fs 63 42> i +? AR. ‘)? t } | ‘* 
seventy-one hundredths (155, -) acres, for the sum of one thousans 


five hundred and thirty-seven dollars and fiftv cents ($1,057.50), 
that being the appraised value thereof. 1 | guardian, on the 
l6th day o f November. reported the said sale to the said court, and 
the Same Wi by thi Said Court approve 7 and conf ‘med, and the 
said siaailan ordered toexecute and deliver to the said Harmening 

n his compliance with the terms of the 


if Sale 


a deed for t he-said premises 0) 
sald preten led sale, and the said guardian = further ordered to pay 
gut of thi 2a ru leadlegehome pone » Ma rrowsmith the sum of 
four hundred dollars as and for he aowet interest in the said 
premises, 
Your orator 

February, 1873, more than three years after the said pretended order 
of sale was entered, and without any renewal thereof or any new 


further complaining, says that on the 15th day of 
} 


order of sale, and without any new or further appraisement of the 
lands of vour orator, though the value of said lands haa, as he 1s 
informed ereatly advanced, and without any new Or other or 
further bond having been executed, as required by law then in 


force by the said edward Hl. (sleason. he. the said (;leason. for 
hands for his own pri- 


—— 
- 
~ 
— 
— 
j 


the purpose of getting money In 
vate gain, and without reference to the true interests of his said 
ward, your orator, In the premises, and willing to al- 
lL? low the said Harmening to get at a low and-under-price 
the lands of .vour orator, and the said Harmening, well 
knowing the falsity of the entry of the said order of the said 


~ 


court as aforesaid, but claiming to rely on the order of the said 
court, sought to obtain from the said Gleason a deed for the tollow- 
ing-described premises: the e: | 
tion number thirty-six, township four (4) snore range three (3) east. 
rhtv (80) acres. more or less. in Defiance county, Ohio 


pwest quart | Ot sOC- 


~—~e 
os 
— 
— 
— 
— 
_— 
~~“ 
~s 
—" 
— 


containing e} 


| | ] | ; , 
also all that pear’ ol the HOreneast uarter of the northwest fractional 
° ° ' y ; ) ° ly | } : ‘ ,. ‘ - ' — ‘ - 4 
quarter lying north of the Wa li, St. pe isand Paeifie railway in 
. : } . ’ ‘sy 4 
section one 1) township Liree (5) peta range three (3) Cast, COll- 
. + 1 ; . . ° " _ i 
talning sevel eete cres, more or jess, sltuated 1nN Paulding ” 
md State of Ohne 
} ] — 1] at } 4 ' : ; ‘ " 
Lnd Lue Sald Gieason, though there was no necessity whatevel lO! 
1 ] ‘ ly | re . ; } i] ] cal — . . ] 
sald Sale, as he, the said Gleason, and the sald llarmening wel] 
. Dal ae . ‘ } ,. = : } » } . e 
knew, sold at privat saie on said aay the sala deseribed premises to 
a . 
’ . 7; » t] ae sewhat fcons — } , 
the said Harmening ror the sum of elo hundred Hd SeVentv-LWo 


dollars and ten cents (SS72 LO). and the Sd sale was. on report 
thereof by the said guardian to the said eourt. the within authorits 
“ i itis - fae ' } ’ } ’ : 
in law, wrongfull aoproved and confirmed, and a deed for the same 
; | } 


ordered to be executed and delivered to the said Harmenine on the 
19th day of February, 1873, and the guardian further ordered t 


Let OSEAN AC OT A 


ee ey ae 


DICK EK. ARROWSMITH Vs. EDWARD H. GLEASON ET AL... &@€. | 
mAV to | C sid Mary Arrowsmith two hun ire lollars us and ior 
her dower interests in the said premises 


Your orator. further com plainin r savs that. notwithstanding the 


oP - 
ctl th L there was ho necessityv for anv tu ier Ssnie and sacrince ol 
the estate of inheritance received from his father bv vour 
' 1 _ } P a 
) ) mevertheiess the said Grease rie Mime to act undel 

. " . , . j it | } | } ae 

UL! order of sale as before recited, and though he had In his 
| nicl ’ STi?) | ht | t }* 1 +] ,7 ’ r\y ') : } tor 
Archi itis <' = “ii ' — f€itiiytti LrOur tint —aci il ‘Fi Pat ee Pe oe rt icra ft (if 

| ] . | 1, ] | | ' " 
SCPIOCC s \ is CONST ICeCrTAvUIt ltriss Willi nad received trom 
’ ’ 7 oe ' } . t 
Lie rele e of tax titles on lands held by you rator, under and D\ 
’ ’ ’ 
Vil lf i) Cel lh DroviIsions OF iaw tiie I Ol which Was 
, ’ ' ‘ yy yt ’ ] ’ i} ; a + ' tev? 
miit? i ‘? t . fi © EPL ‘ et bita ' t i' ‘i ‘i in af 
} , , | j ’ 4 } 
|] i] i -? i} i nis » I : ' ic ‘ Li}é i ert Ol 
’ 5 
‘ i ‘ | i Vv « Li | " L| ‘} | i | IserTiel ‘}i tit 
bid ’ oO] i. % uci they ha | li Value silie 
the said 0a) semment vbetore recite | cll order for an 
wid 0 L WILHOUL ANY 1 ora revers O 
) } ’ 
| ié vw ,*7 ' ig it?) ()i ‘ 1 ~ ; Bate " i miele | POM 
, a 
being en by the said Gleason co : ful dis 
Chara’ ‘ . ILILLCS cLLICt faithfully cA ' } | yen 3) i; 
’ , ; i nd op) ’ ' ? , 1 +} 
Lriaolie “ risliY trot the sur Proposed su “ f mMaae, ANaG LAOULH 
+] { .)) ’ | I mist ] v*<¢y , ;) ’ ’y)} \ 
Litt mrLidl ‘if isi} res it) ii _ pict iitis ial — - rit reiit \ sii ate. \\ i\ 
, ' 
secured to by pala out by aldiv DOTd, CAC] (ini reTectiive 
sy i ry! — } i ] . y*,) . -— ~ th — W es " ; |] (>| ‘ " , " 
And UNLAWIUI Ond veTore recited, the s cai rAiWw (| rCUSOn, Ol 
| ; ’ ; 
the purpose of getting money into his hands lor his own private 
: a 7 
ruilhn., WILHOUL references LO tha true interest OF vour orator in the 
: . | soa is ] ee o F ; | ot 
premises, and willing that the said Harmening should get the lands 
I 
’ : } | . ° ; ’ ’ ’ , 
poughtata tow ana und r price, COnnTVed alia ¢ ided with him, the 
sypuvase?f 1 | ,** ’ a | " ‘ ' } | i | , ;» ' 7 ss i 4 ’ ? 
sch LAA cL hb Litt bigs. LO Mone Geet Silidi anas here PhECRALE ETE Cites rioed Ih) Viola- 
4 ’ ; = 4 ’ . | ‘\ > sy 7 : ‘ " 
Lion O] his duties and the trust Imposed Ohh Him, CialmMIMne to act on 
* 
, | , . } . . ' 
Lhe sald order ol sale long since entered Ih sald court, on the 
‘ 4] } ; ~ 1} , , 
14 lth day of December, 1874, sold to the said Harmening the 
: ’ . ’ ’ S ’ ’ 
| llowine-deseribed lands situated in mehhunce county atore- 
| | ] | ; ; - ] . on ,+* . , . Re : . 
said. Viz: the nortp malf of section thirtv-six. in OWnhship foul north 

" ; ; . ] i ’ , i . : 

ot range three east, and the west half of the sam section lh the 
; j 7 . } 
SHme 1 . tis 1) nda ] lve, COnNLLNINY Laer fitl (til nundared ciCTes, 
} , } ’ } ’ 4 
; } ' : " ’ 
ior the sun) OF SIX tThousanhad dollars, a Be. i the saie to the 
, 
’ ‘ ,* | 
Salad Ce rton the same day. and the same 5, Without proper exX- 
. , , , 

: " ‘ . " ; > ee ’ : ‘ - ‘ . . + 
avithnaciol Opportunity iO] thie irlehas of} at Sold ward, vou! 
orator, or his relatives to examimme the sameand advise the said eourt 

- ' ‘| , , , , sii 
or the saicdl taleason In ‘thie Preiiises, TMipropelr \ miecvally Coli- 


} es 
na Orci rec thi SiLicl urdiah to make, exe- 


—_ 
- 
. 
Uf 
fj 
pas 
ae 
ons 
—y 


’ 7 } ' ' ’ ee 
cute, and deliver a deed for the same to the said Harmening on his 
*,] : ’ } ' 
compliance with the terms of sale. and further ordered the said 
, * . ’ ’ - i] , : 
guardian to pay out of the proceeds of said sal he sum of fifteen 


hundred dollars as and for the dower interest therein held by the 
said Mary Arrowsmith; all of which, the said —, was in violation of 
law and without authority thereof. 

Your orator says that all the sales made by the said Gleason were 
Wn violation of his trust, and that thie pret nded confirmations thereot 
and the deeds made in pursuance thereof were each and all of them 


S DICK E. ARROWSMITH VS. EDWARD H. GLEASON ET AL., &C. 


made and done 11) violation of law. ana were in fraud of the rights 
of your orator in the poe Inises, as the said Harmening and the said 
Ggleason wel] 


KDeW., 

Your orator further savs that he has never received from the said 
Gi ason, or from any other source, to lis knowledge, any of the pro- 
ceeds ot sales made ce said Harmenine. nor to His knowledge. best 
Information, and belief none of the proces ds thereof have been cL })- 

plied for lis benefit Wn any Way, but the whole have been 
lo converted LO thi use of the sald (yh ason, SO Lihat he Is utterly 
without remedy at law to recover therefor. 

Your orator says that the sald (Cy, llarms ning placed the cle eds for 


( 


said lands so sold to him on record in the said counties of Defiance 
and Paulding, and that the said deeds, order OF court so as afore- 
said made, and the several entries of confirmation thereof are all 
and each of them jn fraud of your orator’s rights In the premises 
and cloud the title to the said lands so that he Cannot effectually 
dispose of them or otherwise make any beneficial use of them. 

Your orator annexes hereto as an exhibit a copy of the ori 
bond of said Ed | 


mal 
m on his appointment, 


‘7 
_ 
‘ 
i | 


ward HH. Gleason, given by h 


, { 4] lot? { :, lt by ' a “| { 
a COpDV OL LHC kCLtCrs OF PUAPTATANSHTP, a COpys of the order o appolnt- 
A * , : i 


ment of said 2 


lardian, and a COPY Oo] the record Ol the said court 
containing the entries of all the proceedings touching the said sales, 
as hereinbefore recited, which he prays may be held to be part of 
this his bill. 

Your orator says that in the year IS6Y he went with his mother 
LO the State Ol \e vada LO reside, and has SCver since then been cl rt 3] 
dent and ertizen of that State. 

Your orator further says that the said John Frederick Harmen- 
Ing held the sald lands and tenements up to the time of his death, 


’ 
' 


and took and used all the rents and profits thereof in an amount 
which is unknown to your orator 
The said John Frederick Harmening, on the “ day of ———,, 1884, 
died in Defiance COURTLY, leaving as his heirs-at-law his minor chil- 
dren, Lydia M. Harmeuing, of the age of more than fourteen years; 
Car] H. Harmenineg. of the lige Ol more than fourteen Vears , Wil- 
liam F. Harmening, of the age of under fourteen vears, and 
16 Fritz Harmening, of the age of less than fourteen years, 


: : , . . - y 4 ‘ ] 
neither Oo} whom have anv gvguardiahll OF: person or estate, and 


Amelia Harmening, his widow, who has a, or claims a, dower Inter- 
est in the said premises, aud who has been appointed administratrix 
of the estate of the said John Frederick Harmening, deceased, all of 
whom are now in possession of the calc lands and recelviIng the 
rents and profits thereof as the legal tatives of 
the said deceased Harms ning, claiming ce hold thr Saree by virtue 
of the sald pretend d deeds, sal 5. and domes of the suid court, as 
hereinbefore set forth ; that said Edward H. Gleason has been for a 
long time past utterly insolvent, so that action at law against him 
would be wholly unavailing. 

Your orator is willmg and ready and here offers to de whatever 
this honorable court may require of him as Just, proper, and equita- 
ble in the premises as a condition for the relief herein by him 
prayed. | 


cil he it’s and repre SO} 


DICK E. ARROWSMITH VS. EDW 


You 


orator therefore prays the 


ARD H. GLEASON ET AL.. &¢C. ¢) 


court to render a decree setting 


the 


} 
Sait 


aside and va Ing the said order ol Ol] said probate court, 

and all the proce dings thereof affecting the title of your orator to 

the said lands and tenements, and declaring the same and the deeds 

made in pursuance thereof to be void and of no effeet; that an 

account be ken Ol thre rents and pro s ( thre sald lands and tene- 

ments | ceelved by othr sid Hlarm Die It lifetime, and by the 

suid defendants since his le “ath, 1k aby ind that your orator may 

have ich further other relief in the pret ses as the nature of the 

— circumstances of this case m iy requir d to this honorable court 
sh) ii seem meet 

vi \nd may it please your honors to grant unto your orator 

ad Writ ol subpa na of the United States of America, Issuing 

| out of and under the seal of this honorable court, directed to Will- 

iam F. Harmening and Lydia M. Harmening, infants over the age 


f fo hn years, and fon H. Harmening, Fritz H. Harmening, 
| nn] . er the age ol fourteen y¢ irs. ana a 11a ae 
| personally and as administratrix of est hin Frederick Har- 
f Thi c ol a and Kdward t] (rleas Lil O} whom are re sident 
' in the county of Defiance, in the nort listrict of Ohio, western 
division, defendants herein, commanding them on a day certain 
therein to be named, and under a certa enal to be and Appear 
) in this honorable court, then and there ¢ swer all and singular 
“f the premises, and to perform and abid ch further order, diree- 
tion, and decree as may be mad O inet wig of them 
\nd your oratol is TT) Gil be wna. ‘ iv. ete. 
NEWBEGIN- AND KINGSBURY, 
Solicitors tor Compla mant. 
A. L. LALLY, Counsel 
UNITED STATES OF AMERICA, | 
Noi District of Ohio, Defiance County, | 
Dy ky. Arrowsmith. be 7v Tirst sworl Is ¢ t savs th it hes 
rie ¢ Li] { amed Wn tha horevo 0} and that th matters 
of fact ther CI reed ire true | SU DS e and fact, as ch reed, 
CACET! s fo those mat ers chat red on information and | lief, which 
he] unformed and believes are true: that he estate Wiu- 
OS ¢ I Sala bill read over to him,a knows of what they 
eanaiat 
D. Ek. ARROWSMITH 
LS Sworn to betore me an 1) Tri \ resence s ibseri bed this 24th 
day of October, A. D. 1584. 
SEAL. | Yr. W. ST RDI AN'T, 


tor said (ouni 


ay 


ary Pu 
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Petition to Sell Bonds. 
De hance Count ay robs ite Court. December, A. 1). 187A. 


Epwarp H. GLeason, Guardian of Dick Evans Arrowsmith. 
Us, 


His said Ward and Mary ARROWSMITH. 


DerCEMBER 4, 1874. 
Proceedings had in the probate court of Defiance county, Ohio, at a 
term thereof held at Defiance, in said county, on he Ath day ot 
December, 1874, bv and before Jacob !.Green, judge of said court. 


Be lt i mem Cred that hie 1" fotore. LO wit. on thi y A J Y nad day ot Jul 
1869, Edward H. Gleason, euardian of Dick E. A “agile St 

Od, MaAWara , rleason, guardian of ick ic. Arrowsmith, a minor, 
» 7 a ] } 4 : c agate 
nied 1h the probate court oO} Defiance county his certain petition, 
which, in words and fi is as follows, to wit 


fo the probate eourt of thie COUnLYV Of Venhance, VUliio 


Your petitioner, Edward H. Gleason, represents that he is the dul 
apppolnted and qualified sinadinn of Dick Evans Arrowsmith, now 
Ol the lO’ of six Voars, and residing with his mother at the residen 
of Renaldo Evens, in the COUNTY of Dehianee, Ohio; that no personal 
estate of any kind belo Hneing to sald ward ever came to the posses- 
sion or knowledge of the pe titioner; that there is no personal estate 
of said ward dep nadent Upor t thie settlement of any decedent’s estate 
or the execution of any trust nor expectancy; that said ward is the 
f the fee-simple of the following-deseribed real estate, situate 

In Defiance COUNTY, Ohio, and deseribed as follows, to wit: 
1!) All of section thirty-six, in township four north of range 

three east, except O775"9 acres out of the southeast quarter of 
said section occupied by the railway, containing 634,55 acres; also, 
the southeast quarter of section twenty-eight, 1 1h) township No. five, 
range No. one, Milford t’p, containing one hundred and sixty acres ; 
ulso the west half of the southeast quarter of section thirty-four, 
township five, range one, In said township, containing 80 acres ; also 
the south west quart r of section twenty-three, n township four, range 
one,in Hicksville township, containing one hundred and sixty acres ; 
also the northwest part of northwest quarter of section No. one, in 
township No. three north of range three east, in the county of Paul- 
ding, Ohio, containing about fi aCres < that sald ward is olso the 
owner of the fee-simple, by virtue of tax title, of the following-de- 
scribed real estate situate in the county of Defiance, Ohio, and de- 
scribed as follows, to wit: The east half of the southwest quarter of 
section No. seven, 1D township No. four north of rahye No. three 
eust, Delaware township, containing 195% acres ; also the southwest 
quarter of section No. thirteen, township five north, range 4 east, 
in Tiffin township, containing one hundred and sixty acres; also 
the whole of section t n, in township No. four north of range No. 
two east, exc pt one hundred acres olf of the east side of sald section, 
containing five hundred and forty acres; also north part west frac- 
tion northwest quarter of section nineteen, township four north, 


Owher ¢ 


_ 


DICK E. ARROWSMITH VS. EDWARD H 
Mark 
quarter 


No. J 


containing forty-ni 1 
No. twenty-six, 


containing rt res. 1N 


range two east, 
the northwest 
north of range 


t’p, 
of section 


Cnst, 


township; also the southwest quarter of No. 27, 
ship four north of range one east Hieksvi 

20 containing one.ehundred and sixty wi 
lands and yields no income; that th tit r ha 

no rents whatever from any of said ward t| 

ot sald real estate Is hece SSary for the aa 

said ward; that said ward is indebted to R do Evens 


Ing and lodging in the sutn of two hun 
are no liens Upon sald real estate to thi 
that Mary Arrowsmith, widow of Joh 


interest in said la 


‘7 
_- 


nds, 


Your petitioner therefore prays that s ) vans Ar 


and Mary Arrowsmith may be ma 

that dower may be set off to said widow 

may be ordered to sell said real estate for pury ; 
lorth and for other proper relie! 


THE STATE OF OHIO, | 


Di fiance ¢ ounty, } 


[. Kdward HI. Gleason, being duly 
in the foregoing petition are true to th 
belief. 
‘ KOWARD H. GLI 


4 } > oat } 
to und subscribed bye rors 


day of July, A. D 


sworn me and 


reu pod 
* 


acres | 


} 


Lise 


tuwnship 


Hick 


} 
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then by leaving copies thereof at their usual place of residence five 
days before the day of hearing of said application to sell said real 
estate, which time of hearing is hereby fixed by the court for the 
10th day of August, A. D. 1869, at 10 o'clock a. in. 
| JACOB I. GREEN, 
Probate Judge. 


And thereafter, on the 2oth aay Ol July, IS6O. was tiled in said 
court the following notice of service and proof of service thereof as 
follows, to wit 


To Dick Evans Arrowsmith and Mary Arrowsmith 
You are cache notified that on the 22nd day of July, A. D. 1869, 

Edward H. Gleason, as guardian of Diek Evans Arrowsmith, filed 
in the probate court of Defhlanc COUNTY Ohio, a petition, the obj Cl 
and prayer of which is to procure said court to order the sale of the 
real estate of the said Dick Evans Arrowsmith, situate in the coun 
ties of Defiance and Paulding, Ohio, and described as follows, to wit 
The whole of section 56, T. 4 N., R.3 E., Defiance county, Ohio (Del- 
aware township), except 5,4; acres out of the S. E. q’r of said see- 
tion, occupied by the railway, containing 654,)4, acres; also the 3. 
I. of sec. 2S. 7 oe oo i. Milford tuwnship, containing 160 
acres; also the west } of S. E. aC, = N ) 
township, containing 80 acres; also the S. W. 1 of sec. 25, T. 4, R.1. 
Hicksville township, containing 160 acres; also the N. E. pt of N 
W. 4, sec. 1, T. 5, R. 3, Paulding county, Ohio, containing 7 acres 
also the following lands held by tax title, to wit: The east half of the 
Ss. WwW. : of sec. 7,'T.4 N.,R.3 r Di lauware LOW nship, containing 7% | 
acres ; alsotheS. W. } of sec. 13, T. 5, R. 4, Tiffin township, containing 
160 aeres; also the whole = SEK ceibiedh 10, T. 4, R. 2 E., in Mark town- 
ship, except 100 acres off the east side of said section, containing 

240 acres; also the north part or frac. N. W. } of see. 19, T. 4, 
22 R. 2, Mark t’p, containin 7°. acres; also N. W. 3,8. W 

f 7 taining 40 acres: also the S. W. ! of 
sec. 27, T. 4, R. 1, both Hicksvill township, containing 160° acres, 
for the support and education of the said Dick Evans Arrewsmith 
and to pay any indebtedness that may now stand against him, and 
that dower may be assigned to said Mary Arrowsmith in the 
premises. The application thereof will be for a hearing by said 
court on the 10th day of August, A. D. 1869, at 10 o’elock a. m., at 
which time, unless you show cause to the contraryv. un order will he 
asked, as prayed for in said petition | 

KDWARD H. GLEASON, 


Guardian of Dick evans Arrowsmith. 
Dated this 25rd day of July, A. D. 1869. 
THE STATE OF ORT, } 
>» SS 


Defiance County, } 


a Edward af (;leason, being duly Sworn. Si that Ol) the 23rd 
day of July, 1869, [ served person: lly the within-named Mary A. 
Arrowsmith with a true copy of the within notice. and on the same 


DICK E. ARROWSMITH VS. EDWARD H. GLEASON ET AL. 
‘ 
day served the within-named Dick Evans Arrowsmith, by le: 
a true copy of this notice at his usual place of residence 


E. H. GLEASON 


Sworn to and subseribed before me this 23rd dav of Julv. A. D 


ISOU 


: JACOB |. GREEN, 
Prohat ducdan 


And also on said 25rd dav of July, A. D. 1869. was filed in 
court the following answer to said petition, t 


EDWARD HH. GuEeason, Guardian of Diek E s Ar 


Drek Evans ArrRowsMITH and Mat L\RROWSMITH 


' - aT ; 
And now comes the said \I ir\ Arrowst Cieg 
. 


’ : ‘ ' ‘ 
; \ . ~ _— P ' . : 
of Jolin | Arrowstiith, deceased, and Tol = Wi to ait peut! rT 
ty i | j } » ° 
ied J Lidl ( _ merenoy VW iVeCs ii => i ny Cowell by Petes 
} at } ¢ ' ] 
ind bOUnGS In the real estate deseribed i. petition, and asks 
4] » ool 7 | 
ride COUT Tt) relive rive “lila rer esTirte = : Pew ‘ay dower. ana 
p*? i] | ] | 4 ] 
a) lO alLiOW her lL thereol such sum ev out of thie 
| , 
pre hale iis ant c*; te bide i Cr) | SCT )2i me Ville 


MARY A. ARROWSMITH 


} } ‘4 ; 
; > ’ . , 
And al rwards, to wit, on the tenth « Lu : it} ne yea! 
’ 4 : , , 
, ; —s 
IS69, was entered in said cause by said « ler of appraise 
_— 
i} rit 1) ' i? ra) Wil 


Epwakrp IL. Gieason, Guardian of Dick Evans Arrov tha Mi 


t Lis said Ward and \| 1k \ LRROWSMITH 


Luoust 10TH, 186%. 
This dav this cause came on to be heard uy the petition and 
answer of Marv A. Arrowsmith and testimony, and it appearing to 
the court that the notice heretofore ordered to be given to the de- 


+t Gl 


. ’ 1 } } j } | 

rendants has been duly served Upon tne sald ielendants, and the 
evide nce thereot with the notice has beet | ec this eourt, ana 
the court being fully advised in the premise 7 d that the state- 


mehts 1 -the petition are true, and that suid real estate therein 
. one ‘ |. P : } ’ 
named ought to be sold Phereupon It is Ordered that Jacov Karst. 


Isanc Corwin, and John W. Slough, judicious treeholders of Defi- 
nnce cCouUuney., and not ol kin LO the petition 7 shall. Upon actual 
view of the premises and upon their oaths, truly and impartially 


i 


~ 
- 
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appraise said real estate at its fair cash value, and of their proceed- 
Invs make return to this court by the 17th day of August next. 
JACOB IL. GREEN, 
Probate Judge. 


And ther upon was Issued out of said court the warrant follow- 
Ing, to wit: 


To Isaae Corwin, John W. Slough, and Jacob Karst. ~< 


GENTLEMEN: In the ease of Edward H. Gleason, euardian of 
Dick Evans Arrowsmith, vs. His Ward and Others, vou have been 
appointed by the probate court t of Defiance county, Ohio, upon your 
oaths and upon actual view of the premises, to truly and impartially 

appraise AL a fair cash value the following-deseribed i. “i CS- 
24 tate situate in Defiance and eet counties, Ohio, to wit 
The whole of see. 36, T. 4 N., R. 3 E, in Defiance township, 
Defiance county, Ohio, except 545, acres out of the S. E. } of said 
section —— “fe he railway, leaving 654,55, acres; also the 8. E. 
} of see. 25, r ee , Milford t township, containing 160 acres; 
aiso the W. .E sec. 54, T. 5 N., R. 1. E., Milford town- 
ship, contain ing 80 ; acres: wire the S. W. } of sect. 23, T. 4 N., R. 
e., Hicksville townshi D, — uning eu ac res : also the N. E. pt. of 
N. W.} of section 1, T. 3 R. 3, in Paulding county, Ohio, con- 
taining about 7 acres. Pre the e+ deco lands held by tax title, to ~~ 
wit: The E. 3 of - S. W.4of sec. 7, T. 4 N., R. 3 E., Delaware 
township, cont Wnin g ST 05 acres ;° also the ». \W. ; of Sect. id = » 
N.. &. =. 28 gr townshi p, containing 160 acres ; also the whole of 
section 10), T. 4 2.2 &. In) Mark township, except 100, acres off 
of the east side of said section, leaving 540 acres; also the N. part 
of W. fraction of N. W. 4 of section 19, T. 4 | Ae i. Mark town- 
ship, containing 1) r acres, also N. W. ; of Ss. W. | of sec. 26, T 
N., R. 1 E., Hicksville township, containing lO ae ven: also the S 


7 
N., R. 1 E., Hicksville township, contal 
k 


W. + of sec. 27, 'T. 4 ning L6O0 
acres. You will make return of vour appraisement by the 17th 


day of August, A. D. 1869. 
Witness hy hand ana the seal of said eourt. this Oth day of 
August, A. D. 1869. 
[SEAL. | JACOB |L. GREENE, 
Probate Juda 


— 


Which warrant was on the 17th dav of August. ]1S69. returned to 


} i « Sal eae , : 
aAlic filed IW Salad Court, eCnaorsed as ToOLows, to wi 


THe STATE OF OUT, | 
Lh hance County, } or 


a ‘ ai | } , ' , ' . ' ; " 
We. Isanc Corwin. John W. Sloug! aid JaCO INGIPSL. Lbe WILTITN 

] } rt . “| ‘ . ’ » s ft 
named appraise I's, being GUIV SWOrh, severally say that we will, Upon 


DICK EF. ARROWSMITH Vs. EDWARD H. GLEASON ET AL... &@. ID 
actual view of the premises, truly and impartially appraise said real 
estate al its fair cash value in puUPrsuahee of the order of said court. 

ISAAC CORWIN 
J. W. SLOUGH 
J. KARST. 


2) Sworn to and subseribed before me this 10th day of Au- 
vust, A. D. 1869 
JACOB I. GREENE, 
Probate Judge. 


[In obedience to the order of the court hereto attached, being first 
duly sworn, and upon actual view of the premises therein described 
eiai y ‘ - ci lif Pron) ACLU Vi¢ \\ i) tie pore hii} eet relp ce SCTTOeqd. 

? | ] : : ] . - ; 
we, the undersigned appraisers, do estimate the real cash value of 

" ’ , ; .% . _ 
said real estate unencumbered by dower as fo lows, to wit: The 
whole of section 36, T. 4 N., R. 5 E.,in Delawar township, Detiance 


occupied by the railway, leaving O34 acres, at 36,547.00; the S 
Kk. + of sec. 28, T.5 N., R. 1 E., Milford township, containing 160 
acres. at S5.000.00;: the W. 5 of the S. Ek. 4 of sec 34, 1.0 N.. R. 1] 


K., Milford township, containing 8U acres, at $2,500.00; the S. W 
| of sec, 23, T. 4 N., R. 1 E.. Micksville township, containing 160 
acres, at S1.600.00: the N. E. part of the N. W. } of see. 1. T 5. it. 
3 E., in Paulding county, Ohi, containing about 7 acres, at $70.00. 
And the following lands held: by tax titles as fo lows, to wit: The 
I. oO! the ». W. . ol section 7. 7 | N.. i » IK. a laware township, 
containing 79332, acres, at S060 ; the S. W. 3 of sec. 18, T.5 N.. R 
| k., Tiffin township, containing 160 acres, at $1,200.00; the whole 
of section 10, T. 4 N., R. 2 E.,1n Mark township, except 100 acres 
off of the east side of said section, leaving 540 acres, at $2,160: the 
N. part of the W. frac. of the N. W.} of sec. 19, T. 4 N., R. 2 E., 
Mark township, containing 495% acres, at $245.00; the N. W. } of 
the S. W. t oF sec. 26, T. 4 N., R. 1 E., Hicksville township, contain- 
ing 40 acres, at 8520.00: the S. W of sec. 27, T. 4 N., R.1 E.. Hicks- 
ville township, containing 160 acres, at 31,600 
(Signed) ISAAC COWIN 
J. W. SLOUGH, 
JACOB KARST, 


Appraise rs. 
And on said 17th day of August, 1869, was entered in said court 
the following further order in said cause, to wit: 
Petition lo Nell Land 
Dehance Probate Court 


Epwarp H. GLeaAson, Guardian of Dick Evans Arrowsmith. 
is, 


His Said Ward and Mary A. A 


— 


IWSMITH 


Aveust 17. 1869 
20 This dav Cuine the appraise rs her Ltorore appointed in this 
Case and filed their report herein, which, Upon examination. 
the court find is duly made. 
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It is. therefore. ordered by the court that the 


IN ET AL., &C. 


same be. and if is 


hereby, approved and confirmed ; and the said Edward H. Gleasion 
having upon his appointment as such rer ipowress ee bond with 
reference to the value and sale of the said real estate of his said war « 
which bond is now adjudged to be sufficient for the nono hereof, 


therefore the giving of additional bond is her 
and on the 10th day of November, 1869, wa 
the order of sale following, to wit: Said @uardian 


s entered 


} 


by dispensed 
In said cause 
1S ora red LO pro- 


\\ ith 


ceed to se] | Sa id la nd Ss. OFr al lV pel ( e| { he 1" of, il jl Vate su le. Dut at 
not less than rete a eyrwats value thereof, ana upon the following 
terms: One third cash in hand on the day of sale, one-third in one 
year, and one- third n two years, with interest with interest payable 
annual ly, and the deferred payne nts to be si cured | r\ morteave Ol} 
the premises sold 
JACOB |. GREENE, 
vobate Juda 

And thereafier, on the 16th day of November, 1869. was filed in 
said court the report of sale following. to w in obedience to the 
order of court made on the 10th day of Noven 1569, an din pur- 
suance of the statute in such case made and provided, I s on the 
| oth day Ol AY vembi # SOU, al }1 vate sa ae follow lhe de SCTLiM d 
real estute Lye lol LO] ne vo | ick sVvaills A rrOW StH rae ) Ol ¢ id O re 
Arrowsmith, deceased, to wit: The southeast quarter of seetion No 
ob. Ty | \ ns o | . exer pot b acres oc hie Tol do. Wabash 
and Western railway, containing, exclusive ot nd, 15354, res 
of land, to F. Harmening for the sum of $1,537.50, that being th 
full amount of the appraised value thereof 

November 16, 1869. 

ly. H. GLEASON, 
Guardian of Di | I Oy lis Arvo vith 


And on said day, in said court, said bill was confirmed and order 
{ hereon entered as. fe LT ws. to wit i? iward I | Cali ason, 
27 — Dick Evans Arrowsmith, nade report of a sale 
ide ide ed the S. E. } of sec. 36, T. 4 N., R. 3 E., of th 
Mea a Sepa idle, dessatio to lk. Harmening, and the court h 
Ing carefully CXali ined his proc ect} lags and the sal b\ him made 
and being satisfied that said sale has in all respects been legally 
made, it is, on motion, ordered that said sale be confirmed, and said 
guardian is ordered tO execute an delive rio thie pure bnasel hy S de ed 
for the premises sold upon compliance with the terms of Bald sale. 
The court afhix and set off out of the proceeds of said sale as and for 
the dower interest of said Mary eet cnmanontoe ice rm a tke 
Arrowsmith, deceased, in said S. E-. qr of sald see. 36, the sum of 
$400, which sum said guardian is ordered to pay to her « the 


i, 
, ANQa if 


ACOB 


moneys arising from said sale as receive 


| 


ad 


And afterwards, to wit, on the 4th day of 
further report was filed in said court, to wit : 


July. ] 


yr sald PUPpose. 
l GREENE 


Probate Judae ! 


$72, the following 
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Juny 3, 1872. 
To the probate court of the county of Defiance, Ohio: 
By virtue of the authority vested in guardians by an enactment 
of the General Assembly ot the State ot Ohio. passed April S0th. 
1852, Swan and Critchfield, page 680, authorizing guardians to re- 


A 
} 


lease the interest of their wards to tax titles to real estate, I, as 
cuardian’of Dick Evans Arrowsmith, have released his interest in the 
tax titles to the N. W. of the S. W. | of sec. 26, in Hicksville town- 
ship, Definance county, Ohio, to Harnet L. and Anna W. Wright, 
heirs of Robert Wright, deceased, of I*t. Dodge, State of Kansas, they 
being entitled to redeem for the sum of $75.00, the same being the 
fulf amount of purchase- money, subsequent taxes, interest, and 
penalty allowed by law. 
Kk. H. GLEASON, 


Guardian. 
And thereupon on said day, in said court, was entered the follow- 
ing, to wit 
25 Release of Tax Titl 
Defiance Probate Court 


Kk. H. Gieason, Guardian of Dick Evans Arrowsmith, 
ve. 
His Saip WARD ef al 
This day E. H. Gleason, guardian of Dick E. Arrowsmith, a minor, 
filed in. this court his re port in the matter of the release of the tax 


title of his said ward in and to the N. W. of S. W. t of sec. Zb, 
Hicksville township, and being satished, aiter due consideration, 


that sail proceedings are according to law, the same are approved, 
and they are hereby approved and confirmed. 
JACOB |. GREENE, 
Probate Judge. 


And Ol) the 19th day ot February. LS7D. Was filed in said court 


the following further report of sale in said cause, to wit: 


a 


To the probate court within and for the county of Defiance and 

State of Ohio | 

[In obedience to a former order of this court, made on the 10th 
day of November, 1869, authorizing me to sell the real estate belong- 
ing to my ward, Dick E. Arrowsmith, at private sale, I did, on the 
l5th day of February, 18738,sell to Frederick Harmening, of Defiance 
county, Ohio, at private sale, at ten dollars per acre, that being the 
appraised value and the highest and best bid therefor, the following 
real estate belonging to my said ward, to wit: The east half of the 
south west quarter of section No. 36, township iour north, range three 
east, containing elghty acres, more or less, 1h) Dy hance county, Ohio; 
also all that part of the northeast quarter of the northwest frac- 
tional quarter lying north of Toledo, Wabash and Western railroad, 
in section one, township three north, range three east, containing 

o—1L107 
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seven ;°,); acres, more or less, situate In Paulding county and State 
of Ohio. 
Dated this 19th day of February, 18 


—_ 
ie. 

EK. H. GLEASON, 
Guardian of Dick Ky. Arrowsmith. 


And thereupon in said court. in said cause. was entered the other 
and further order. to wilt 


’ tition An Ne i) Land 
Defiance County Probate Court 


KpWARD N. GLEASON. Guardian of Dick E. Arrowsmith. 

is. 

2G His SAip WARD e¢ al. FeEp’y 19, 1873. 
This day Came Kdward H. Gleason. cuardian ot Dick Ke. Arrow- 
smith. a minor. havine made I’ port of a sale made by him. undera 


former order of this court, of the N. 3S. W. 1, see. 36, Delaware town- 


ship, Defiance county, § Mhio, and of that part of the N. N. W. 
fract. north of the T., W. & W. railroad, sect. 1, T. 3 N.. R. 3 E., in 
Paulding county. : 

And the court having carefully examined his proceedings and 
the sale by him made, and finding the same in all things correct, 
and that said sale has been legally made, the court approve and 
confirm the same. Said cuardian is ordered to execute and deliver 
to the sald purchaser at said sale his deed conveying all the interest 
of his said ward in and to said premises upon full compliance with 
the terms of sald sale. Dower of widow In these two tracts sold fixed 
by the court at $200. 

JACOB I. GREENE, 
Probate Judge. 


And on the 50th day of March, 1874, in said court, in said cause, 
was filed the further report, viz: 


To the probate court within and for the county of Defiance and 
State of Ohio: 


Be it known that the following real estate, belonging to my ward, 
Dick E. Arrowsmith, to wit, the N.W. 4,8. W.4, N. ptS. E. } of 
the west pt N. E. 4 of sec. 10, Mark township, Detiance Co., O., being 
held by tax-title deed, in all 540 acres, and one C. R. Gorgas being 
the original owner of said real estate, and he being desirous of l'e- 
deeming the Satie, Came the ith day ot March. A. 1). 1874, for that 
purpose, and I, after being fully advised in the premises, permitted 
him, the said Gorgas, to redeem said lands, he paying the te.xes, in- 

terest, and penalty, according to law, in the premises, which 
30 amounted to the sum of one thousand and seventy dollars, 
paying $1,000 down and giving his note for seventy dollars, 
due in two years from the 4th day of March, A. D. 1874.. 
K. H. GLEASON, 


Guardian of Dick E£. Arrowsmith. 
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And thereupon entry as follows was made in the minutes of said 
court as follows. to wit 


Relk i1S¢ of Tax- Title. 
Defiance Probate (lourt 


KDpWARD H. Grieason, Guardian of Dick KE. Arrowsmith. 
Ps. 


His SAID W RD @é© 1 


\iarcu 30rnH. 1S 


i4 
ah . ‘ } '. ‘ 
This day I. H. Gleason, guardian Ol |) CK J Tl wsmith a DIhor, 
filed in this court his report in the matter of the release by him as 


such guardian of the tax-title held by his said ward in and to 540 


. . . . "' P ‘ 
acres of land in section 10, In township 4 \ rauinge Zeast. to one 
Crorgas, who owns the legal title, and bel y¥ satis ed, after du con- 
. . . ? j = i] . } : ; 
sideration, that sald release Is ACCOTaAUINY LO | ef same 8 herepy\ 


I 
approved and confirmed 


And afterwards. LO WI1t, On ant ith La of Decembe r, 18/4. further 
report of other sales made was filed in said court in said ease as fol- 
lows. to wit: 

Report of Nor), at Real fest 
Probate Court of Defiance County, State of OlMmo 
l ‘ 


Kpwarp H. GLEAson. Guardian of Dick Ekvans Arrowsmith. 


is. 
llis Sarip WARD et al 


In obedience to the order of said court made in theabove-entitled 
ease I offered the real estate described in the petition in said case 
for sale at privatesale, and Frederick Harmening having offered me for 
the following parcels of said land. towtt The rth half of section 36. 


town. 4 north, range three east, ContTalInINg oft? acres; also the west 
: - } ii — — . PF —— 

half of the southwest quarter, in said section thirty-six,in said town 

four N.. range 3 E., the sum of six thousand dollars (36,000) there- 


7 


ror, ana that amount by Ing more than the full appraise (| value | 
Sect land, and that being the highest and best itu recelved 
theretor. | sold the same to said rede} IN Harmening ior s 1c 
amount, payable as follows: One-third cash in hand, one- 
>| third 1) Ole year ITrom date. and Olli th) ra In two years irom 
date, the deferred payments to be secured by a mortgage on 


said premises. 
Dated this 4th day of December. A. D. S74 
i. Oh. GLEASON, 


(,uardian of /) (" evans Arrowsmith 
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And thereupon in said court in said cause wasentered the order 
following, to wit: 


Petition ta Nel/ Land. 
Defiance Probate Court. 


Epwarp H. GLeasox. Guardian of Dick Evans Arrowsmith, 
is 


His Said Ward and Mary A. ARROWSMITH. 
DECEMBER 4, 1874 


This day this cause came on to bé further heard upon the motion 
of the petitioner to confirm a sale of land of sacl ward cle serib d as 
the north } of sec. 36, T. 4 N., range 3 E., 320 acres, now 3.8. W. §, 
SAarne section. Sv acres, made Wn obedience LO the ord I heretofore 
made in this case, and the court having carefully examined the 
proceedings of the petitioner in the matter of said sale under sata 
order, and finding them in all matters correct, and being satisfied 
that said sale was fairly and legally made, it is ordered that the 
same be, and is hereby, approved and confirmed, and it is further 
ordered that thre said petitioner make a deed of suid real estute so 
sold to said purchaser of all the right, title, and interest of the said 
Dick E. Arrowsmith in and to said real estate upon full compliance 
with the terms of sale. and the court asslon tO Mary A. Arrowsmith 
as her dowe r estate and interest in said lands SO sold thi sum of 
$15,000, which said guardian is ordered to pay her out of the pro- 
ceeds of this sale. 

JACOB |. GREENE, 
Probate Juda 
Transcript of kntry 
Defiance Probate Court 
Journal No. 3 at page S4 
Dick Evans ARROWSMITH. a Minor 

Juny, 10, 1869 
o2 This day the court appointed Edward H. Gleason to be 
guardian of the estate of Dick Evans Arrowsmith, born Oc- 
tober 29, 1862. Said cuardian filed his bond in the sum of 85,000.00. 
with Henry Hardy as surety and conditioned according to law, 
which bond the court approve as sufficient. Said guardian also 


? 


made and subseribed an oath faithfully to discharge the dut 
guardian to said minor. 


eS oO] 


JACOB I. GREENE, 
Probate Judge 
THE STATE OF OHIO, | - 
Defiance County. als 
To all to whom these presents shall come, Greeting 
Know ye that the probate court within and for said county doth 
hereby grant the guardianship of the estate of Dick Evans Arrow- 


DICK E. ARROWSMITH VS. 
smith, born October 29th, 1862, minor child of 
late of said county, deceased, unto Edward H.G 
fully empowered and authorized to do and per 
the duties appertaining to said uppointm: ht, Si 
given bond according to law and 1 


requisitions of the statutes In such cases mad 
In wit Css whereof fhe seal of sald court | 
Witness. Jacob I. Greene, judge of sald co 


A. |). 1869 
s \] | 


? 
i} 


: i 
; “= ’ 


1y? 
Lai 


JACOB 


i. i 
J 


file Z Bond hiled a ij lS. ISOo j, 
Know all men by thes presents that My 
Henry Hardy, are held and firmly bound 
the sum of five thousand dollars, for the pavmen 


i 
olntiv and severally bind ourselves 


ye) Sealed with our seals and dated 1 
D). 1869 
The at n of the above obligatior 
above 15) lodward HI. Cali a3 has this 
the probate court of Defiance’ county, Ohi 
nd estate of Dick Evans Arrowsmith, minor 
smith. « eased, late of Defiance county, Oh 
ment the said Kdward H. G las 
edward H. Gleason shall faithfully discha 
uardian then th ibove ob] ill to be 
lth TULL Tore 
EDWARD H. GL 
HENRY HARDY 
Th approver open ¢ 
ISOo fe 
TACOR 
THe STATE OF OHIO, | 


Pg F 
bh Melee {i fi } 
. ’ } ae j 
| Kdward H. Gleason. guardian of D1 
} ’ nies . os Be aa 
minor, do sviemniv swear that Wilt 


he anti lawnlei 
charge the duties devolving upon m . 
answer to God 
~ *r) ; nial ron ct Tc)? »} ' 
sworn to and suvserlbped mMlOor Ih) 
LS60. 
4 ' t 
JACOB | 


EDWARD H. GLEA 


1) all I’ = C 


| | 


SON 21 


ET AL., &C. v4 
John C. Arrowsmith, 
leason, who ts hereby 
form all and singular 
Wd euardian having 
ts complied with the 
ind provided. 

ereunto affixed. 


t, this loth day of July, 


lL. GREENE, 


Probate Juda f 


; 
" 
eaeaT 
j 


} 7 
ieason and 
he State of Ohio In 
ae. } . 
i which we here by 

. At ] ; , 

ioth day oj Juiv. A. 
ee 

t Wileredas the 


appointed by 
f the 


‘? il 


pe rson 
LO] John Ay, 


Arrow- 


’ 


nd whien appornt- 
: 

, — 

now. lt the said 

his duties as such 


oLnerwise, to remain 


MASON. | SEAL. | 
| SEAL. | 


; 
| 
+ 


l GREENE, 
Probate Ji 
Al oOVy\!- 
ga stiv dis 
tit) ~ \\ 


ll. GLEASON 


day of July, A. D 
GREENE, 
Probate Court. 


. 
bo 
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THE STATE OF OHIO, } 
Defiance County 


’ ’ 


I. Jacob x Greene. judg and CX-OFICLO lerk of the probate court 
| for said county, said court being a court of record, 


within an 
having a seal, do her by certify that the loregolng is i full and Cor- 
rect copy of the coy (complete) record of proceedings in case of 
Kdward H. Gleason, guardian of Dick Evans Arrowsmith, vs. 
o4 His Said Ward and Mary A Arrowsmith. Ol} petition tO sel] 
land, and on record in said court, final record No. 38, begin- 
ning at page 170. I further certify that by the laws of the State of 
Ohio I am ex-officio clerk of said court, having sole custody of the 
records, archives, and seal of sald Court: that have been duly COll- 
mission¢e dl and quailfied is judge of sald court, and that this attesta- 
tion is In due form of law, and also that the copy of the entry of the 
appointment of sal d evuardian Is correctly taken from the minutes 
of said court, and that the attached papers are true copies of the 
letters issued to him, and of the bond filed by him, with the endorse- 
ments thereon. 
iy testimon 
the seal of sais 
D. 1883. 
[SEAL. | JACOB I. GREENE, 
Probate Judge and ex -officio Clerk of said Court. 


y whereof I have hereunto set my hand and affixed 
1 court, at Defianee, is... this LOth day ot November, A. 


And afterwards, to wit, on the 5th day of January, A. D. 1885, the 
following subpcena was filed in said cause in said court, to wit: 


Subpoena. 


THE UNITED STATES OF AMERICA, Bee 
Northern District of Ohio. Weste ri Division, } —s 
ited States of America to the marshal of the 
110, Greeting : 


The President ot the Un 
northern district of O] 
You are hereby comm: inded to summon William F. Harmening, 

Lydia M. Harmening, infants over the age oy fourteen years; Car! 

H. Harmening, Fritz H. Harmening, infants under the age of four- 

teel) 1 years; Amelia Harm ning, p rsonally and | as | adininistratrix of 

the estate of John Frederick Harmening, deceased, [and] Edward H. 

Gleason, if they be found in your district, to be and appear in the 
OO circuit court of the United States in and for the division and 

district aforesaid, at ‘Toledo, on the first Monday in January 
next, to answer a certain bill in chancery filed and exhibited in said 
court against them by Dic k Kk. Arrowsmith. Hereof they are not to 
fail under the penalty of the law thence ensuing; and have you then 
and there this writ. 

Witness the Honorable Morrison RR. Waite, Chief Justice of the 
United States, this 27th Cay of October, A. D. 1884, and in the 1009 
year of the [Independence of the United OLAS of America. 

[SEAL. | L. 2. BIG — Clerk, 
13) -HALLIE . BROWN, 
Deputy HY’ rk. 


~~ 


i - 
a 
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Me morandu iid. 


The said defendants are required to enter their appearance in this 
suit in the eclerk’s office of said court 1n ‘Toledo on or before the first 
Monday Ol December, ISS4 : otherwise, the said bill nay be taken 
pro conte 880 

A. J. RICKS, Cler/ 


Rinaldo Evans has acknowledged himself security for all costs for 


which the complainant may be liable in this suit 
Return 
NORTH! RN DISTRI T OF OHTO, 88: 


Qn the 27th day of October, 1884, at Defiance, Ohio, | made due 
service of this writ by delivering a true and duly certified copy 
thereof to the within-named Kkdward HH. Gleason, and on same day 
at Ashwood, Ohio, by delivering like copies to th within-named 
Amelia Harmening, personally and as administratrix of the estat 
Ol John Fred rick llarmening, deceased, and U\ leaving it like 
COpy at the usual plac of abode of each of the within-named 
Wilham F. Harmening and Lydia M. Harmening, infants over 
the age of lourteen years, in the hands of their mother, Amelia 
Harmening, they each being. absent from home and could not be 

found, and by leaving a like copy at the usual plac 
Ob of abode of each of the within-named Carl H. Harms hing 

and Fritz H. Harmening, infants under the age of fourteen 
years, In the hands of their mother, Amelia Harmening, they each 
being absent from home and could not be found. And on the first 
day of November, 1884, at Ashwood, Ohio, | made further service 
of this writ by delivering a true and duly certified copy thereof to 
the within-named Fritz H. Harmening, and by leaving a like cop 
at the usual place of abode of the within-named Carl H. Harmening, 
he being absent from home and could not be found, the within- 
named Fritz H. Harmening and Carl H. Harmening each being 
infants under the age of fourteen years 


a, 


W. F. GOODSPEED, 
[/ . Marshal 
By J. C. MOORE, Deputy. 
(Endorsed :) Returnable Dee. Ist, LSS4. Rule day for appearance, 
Dec. Ist, 1SS4. Rule day for answer, Jan’y 5, 1885. Returned and 
tiled Nov. 7th, 1884. A. J. Ricks, clerk. 
And afterwards, to wit, on the 29th day of November, A. D. 1884, 
the following entry of appearance was filed in said cause In said 
court, V1z 
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Amelia Harmening. 

for the Northern Distriet 


i ( ‘haneerv 


Entry of Appearance of 


In the Cireuit Court of the United States 
if Ohio. Western Division. 


Dick Ek. ARROWSMITH 


is. 


No. 420 


EpwARD H. GLEASON et al. } 


Now comes Amelia Harmening, in 
of the estate of John Frederick Harmening, 
appearance in the above-entitled action. 

Od (Signed ) AMELIA HARMENING, 
In Person and as Administratriz atore said. 

By HENRY B. HARRIS anp COX anp CORCORAN, 
al r Solicitors. 


)» 1884. 


and as administratrix 


DePrson 
and hereby enters her 


And afterwards. to wit. on the 29th day of November. A. | 
the following motion for ap pointme nt of guardian ad litem w is filed 


in said cause in said court, viz: 
Motion for lpp tment of (suardian Ad Late hid of Minor Defi ndants. 
In the Cireuit Court of the United States for the Northern District 
of Ohio, Western Division. In Chancery. 
Dick E. ARROWSMITH 
vs, o. 420. 


Epwarp H. Gieason et al. } 
: dl 


Now comes Amelia Harmening, one of said respondents herein 
he judges of sald court, that she is 
= 7 vdia M. Harmening, William Har- 


Harmening, and that they 
he age of twenty-one years, 


and a eee LO your nonors., ft 
the mother of said respondent 
mening, Carl H. Harme ning, and Fritz 
are, and each of them are, minors under t 
and she hereby requests and prays your honors toap point Henry B. 
Harris guardian to defend this suit for each and all the said minors 
respondents 

AMELIA HARMENING, 

By HENRY B. HARRIS anp 
COX anon COCHRAN, 
Hi i Solicitors. 


of December. A. |). LSS4. 


And afterwards, io Wit, on the Lst day 
sald 


the following appearance of Edward H. Gleason was filed in 
ause 1n said court. viz: 
f b. H. Gleason. = 
States for the Northern 

Ih Chancery 


P L pp “Pri Ce O 


35 In the Cireuit Court ot the United 
District of Ohio, Western Division 
Dick EK. ARROWSMITH 

Us. | ~No 1() 
EDWARD H. GLEASON et al. j 

Now comes the said defendant, Edward H. Gleason. and hereby 
enters his appearance in the above-entitled action Nov 29th, LSS4. 

Kk. H. GLEASON. 
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And afterwards, to wit, on the 3rd day of Dec., 1884, the follow- 
ing entry of appearance was filed in said cause in said court, viz: 


Appearance of Minor Di fendants 
In U.S. Cireuit Court, N. Dist. Ohio, W. D. In Chancery. 


Dick EK. AkrowsmitH, Comp't, 
' aga inst 
EDWARD H. GLEAson et al., Resp'ts. 


Now come the said minor defendants, Lydia Harmening, Wil- 
liam Harmening,Carl Harmening, and Fritz Harmening, by Henry 


/ 


3. Harris. their vuardian ad litem. and it i“ D\ e1ncer their appear- 
ance in the foregoing action, and said Henry b. Harris, as guardian 
ad litem, li reby enters his appr arance herein. 
HENRY Bb. HARRIS, 
Guardian ad Lite ni for Lydia Harmening, WW Harmening, 
( arl Hari ning, and hritz Harme ning. 


And afterwards, to wit, on the 3rd day of December, being a day 
of the December term, A. D. 1884, of said court, the following pro- 
ceedings were had in said cause in said court, viz: 


on HH. B. Harris Appointed Guardian. VC. 


Dick E. ARROWsMITH  ) 
vs. » No. 420 
Epwarp H. Grieason et al. } 

In this cause, upon suggestion of the complainant’s counsel, and 
it appearing that there are minor defendants who should be repre- 
sented by a guardian ad litem, itis thereupon ordered that Henry 
Lb. Harris, a solicitor of this court, be appoint das such guardian 
ad litem for the minor defendants, Lydia M. Harmening, William F. 
Harmening, Carl H. Harmening, and Fritz Harmening. 


And afterwards, to wit, on the Sth day of January, A. D. 1885, the 
following demurrer was filed in said cause in said court. viz: 


Dr meurresr of Kk. HH. Gleason 


['nited States Cireuit Court in and for the Northern District of 
Ohio. Western Division. In Chancery. 


Dick E. ARRowsMITH, Comp't, — ) 
against No ,(). 
Epwarp H. Gieason et al., Def’ts. } 


The demurrer of Edward H. Gleason, defendant to the complaint 
ot Dick kK. Arrowsmith. the above-named complainant. 


This defendant, by protestation, not confessing all or any of the 
matters and things in the complainant’s bill of complaint contained 
to be true in such manner and form as the same are therein set 
forth and alleged, doth demur to said bill, and for cause of demurrer 
showeth : 

4—1107 
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rm 4] Bib . : 
Y Phat Lhe sald Dit doth not contain any matter of equity 


« 


vhereon this court can ground any decree or give to the com- 

+) plainant any retell AGAaALlNSL I | 

, . ry] j . » 7 } : . s . 

2. That the complainant has not in his said bill shown 
. “ ? : . we ] 4 ’ ‘ . j a a i : — } : ! 

any Cialm or right, titie, or lntverest Whatsoever 1N Ulls ae fendant hh 


; C iatan 17) 
a CICIVLaAlit 


— . . " ' } 
or to the Silla pore nises 1n Sald Dlil particularly Hie hntioned and de- 
‘ ‘ 
| } , j j . 
seriped or thi SuUDITeE L-Inutter ot said sult 


. ' . } | \ 
Wherefore and for divers other good causes of demurrer appearing 
. " > } ’ 


| ha ‘ . . os | »\7 + | ; ; ‘yy + | ’ + | hin by} Y \« 
iT) Lil Sala DI Liit CAE TRIAL CAML id GAL Lie Lieu eLiiGi PLiGLA Wi y cif 


; ; | ’ 
mands the UuaLgHeNL - Lidl OuTrtL WHnethel he si De mpelled LO 
n : " ' " ’ 
make any lurthnel rr olhner answer to the said bili, ana prays to ve 
2 4 ‘ : ; ’ “See 
henee dismissed with iy ecosis and charges in this behall most 


Vrongiully susta 


— . tigit : 
|. William Carter. being of counse! for the defendant, Edward H 
Gieason, in the a re-named suit. do hereby certify that In my opin 
‘ 
ion the for yolng demi er is well founded 1n | nt of law. 
9 


WILLIAM CARTER 


wre STATE OF OHIO. 
De nance County. } 


— . 7 } } 
Kdward H (7ieason, DelHDge first GULV Sworn, Gdeposes and Says that 
’ . ’ J 1 . } } ‘ , 
Lhe iorevgolng aemul’l’re IS not interposed tor delay, but Decause he ls 
} a } i 17 i } ; a i 
advised DY his counse! Phill | Ss well 10UuUnagead In polnt Ol lawW ana 
: ny : 
ought LO be nied 


EDWARD H. GLEASON., 


Sworn to before me by Kdward H. Gleason and by him in my 
presehce subse ribed LOIS oO) day of January A ) | SSo. 
Fake C’'T. DEATRICK, 
| Notary Public. 


4] And aiterwards. to wit. on the oth dav ol Januarv. A. 


i , 
j iM 1 } : ’ 'y ' ’ ’ e ' } ; ‘ ’ re | " .” 
1). iISSdD. the follow Ing daemurrer Was nied i1n sald ceause 1n 


Demurrei of A H rmening 
Circuit Court of the United States in and for the Northern District 
of Ohio, Western Division In Chancery 


Dick k. ARROwsMITH, Comp’t, 
Us, No. 1() 
KDW ARD i. Cy] bk ASON el al.. Def ’ts. } 


The demurrer of Amelia F. Harmening in her own right, as well as 
administratrix of the estate of John Frederick Harmening, de- 
ceased, and of Lydia M. Harmening, William F. Harmening, Car! 
H. Harmening, and Fritz Harmening, appearing by the guardian 
ad lite Hib, tlenry L. Harris, to the bill Ol complaint of the said Dick 
KE. Arrowsmith, complainant. 

These defendants, by protestation, not confessing all Or any of the 


matters and things in the plaintiff ’s bill of complaint contained to 


‘ 


ay, 
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: ’ rel ‘ ‘ : . | : ih 
ay rrr Ih SUCH MANNerY and morm as tne same a ’ ePreln ser ft ; 
I all ‘ger ee wre ) 
. } ‘ ‘ 7 ' ) : ' 7 7. ’ ' ° : : , 
and aileged, do demur to sald blll. ind OT ¢ is LCTnUrre! Vy 
ra%y : *] ’ ; 
Phat the said bill doth not econtaina Vy ] te] r eCaOunitv whereon 
ti ° ,a°T se ? ?* ’ | +4 I , : . , 
His COUFL Calh GTOUndG any decree or @i\ COMpDMMAaANnt any 
_ : | , iy “s 
reliel against these defendants. 
re e -— . , 
) hat + « , on ' Lill 4] , P. a2 
b lil it appears trom Suid Dil thHat Sald Col ant has a plain 
| ad ly atl 
. ‘ P sy f se) : 5 | + » * ; 
iLtle eareap ule remMmecty cil iAw., to Wii it} / | | iO 1 
* 
COVeP Possession OF the premises in ld wb 
. 
, r > 
= ; ‘ 
) rh bis court has no ul Li | 1c ite 
yd | : | ; : : 
ti ‘ ~ st i] oauele | H ) 
) ’ ’ ’ 
= ‘ rrr i }} " \} ” (ii ‘ cy ’ ' ’ 
41 
' i chil brits bid) | v i , - 
neawad { 5 B28 
OruaVveqd i* {i (oT 4 | j } 
7 ’ ’ 
| hs Pa 4 purl rysis ne ee ) 
wily aLticYy ClLAatTIS UpoTtl Colt! ill if 
‘ i 
} } } 
scribed itl Live pel LOT) rye ii ~ I | | 
i 
that COMpaMaAnt IS NOt IN POSSeSSIO r a 
; 
rnereotl 
— r ’ ; ] 
' : t t ' 
» Phat said complainant is not en | | ) 
’ 
} VT sayf f +} ‘ont mricl 1 / ’ } 
iict Vf <A i GAtCCUULI {Ji Lite re its «al 1d] ,? Pil ~ } i 2 i it + 
3 Ae ? | ’ 
, , 
11) Live pet LIOT) (Les rig { rye i ;- if i ~ : ~ ric) + I} - 
i F ; ‘ j . 
tled to any equitabie reilel a. = § = Jiri i} 
1 : , , 
and \ hy) / ? ric ? ? } ’ rel ’ ’ 
eLtiG VYiiicil Lia AcCS ~ Lilt ' LJ) i i  5tat i 
account 
6. That it ppeal Or Oia L Dp { 
 -_ 
mother, Marv A. Arrowsm la said premises 
, ; av , , . 
(OSC | r¢ i] i} rile ' i ! 7 r) - (i ] ) | 
| 
hes in { , ~ 
: ¢ + , ] ! 
. r } ‘ . , ‘ Sat 
i a Ps at ) . ' ‘ 
,) sy? \ ’ j } 
‘ ‘ ’ : + 
7 
‘ | ; ‘ 
Biis ee ; 
. 4 ‘ ‘ ‘ 
i ’ ; : 
‘ | | ) ’ 
] | 1] , ; 
id) i 1] ; ae 4 
7 ; i ?, i , | \ 1) ' ; 
] + } i \\ = 
; ; >} 
‘ ; | 
ij " “ ls ~ 
, 
| 
\ io fturt - 
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y ‘ = : 
' ’ 
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~~ Wes | ’ \ = 
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‘ i> 
' acres, more or less, sil . 
rt i] 
because as to sucn Lnldads: sie > 
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of equity whereon this court can ground any decree or give to the 
complainant any relief against these defendants 

And these defendants do furthe r demur Se] arat ly LO SO much of 
said bill of complaint as relates to the tract of land lastly purchased 
by the said John Frederick Harmening, to wit: The north half of 
section 36, In township ft north of range Oo east, and the west half 
of the southwest quarter of the same section, in the same range and 
township, containing together 400 acres; because as to suel land 
the sala bill doth not contain anv matter of equity whereon this 
court can ground any decree or give to the complainant any relief 
against these defendants 

Wherefore, and for divers other good causes of demurrer appear- 
Ing in the said bill, the defendants do demur thereto and the sev- 

eral parts thereof, and humbly demand the judgment of this 
1 court whether they shall be COMP lled to make any further 
or other answer to said bill, or to any part thereof, and pray 
to be hence dismissed with their costs and charges in this behalf 
most wrongfully sustained 
COX ano COCHRAN, Anp 
HENRY B. HARRIS, 
Att’'ys for Def'ts. 


I. Jacob D. Cox, being of counsel for the defendants in the above- 
named suit, do hereby certify that in mv opinion the foregoing de- 
murrer is well founded in points of law. 

2S. aa ore 
STATE OF OHIO, 
De flance County, 


SS 


Amelia F. Harmening, being first duly sworn, deposes and says 
that the foregoing demurrer is not interposed for delay, but becaus 
she is advised by her counsel that it is well founded in point of law 
and ought LO be filed. 

AMELIA HARMENING. 


1 


Subscribed in my presence and sworn to before me by the said 
Amelia F. Harmening this 3lst day of December, A. D. 1884 
[ SEAL. | JOHN W. MILLER, 
Notary Public an and fay Dy a7ice County, Ohio. 


And afterwards, to wit, on the 9th day of June, being a day of 
the June term, A. D. 1885, of said court, the following proceedings 
were had in said cause in said court, viz: 

Present: Hon. E.S. Hammond and Hon. Martin Welker, judges. 

Dr HLUTTeTS Allowed ae Bill Dismissed. 
Dick E. ARROWSMITH 
rs. No. 0). 
Epwarp H. GLeason et al. | 
Ld This day came the parties by their counsel, and come on to be 
heard the demurrers to the complainant’s bill,and Was argued 
by counsel ; and thereupon, upon consideration, it is ordered that the 
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said demurrers be allowed and the bill be dismissed with costs. to be 
taxed at § , for which execution may Issue as Upon judgme Hts 
cul law. And thereupon the complainant praved un appeal LO the 
next term of the Supreme Court of the United States. which appeal 
is allowed upon complainant entering into a bond in the penal 
sum of $500, and, said bond having been tendered in open court, is 
by the court approved. 


L() Know all men by these presents that we, Dick E. Arrow- 

smith, as principal, and Henry Newb wlll, as surety, are held 
and firmly bound unto Edward H. Gleason, Amelia Harmening, 
Lydia M. Harmening, C. H. Harmening, Fritz Harmening, and 
Wilham Harmening in the sum of fiv hundred dollars, to the pay- 
ment whereof, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents, 

Sealed with our seals and dated this ninth day of June, in the 
vear of our Lord Ohne thousand eleht hundre cl and elghty-five. 

Whereas the above-bounden Dick E. Arrowsmith has appealed to 
the next Supreme Court of the United States from a decree of the 
circuit court of the United States for the northern district of Ohio, 
bearing date the ninth day of June, A. D. 1885, in a cause wherein 
the said Dick Ie. Arrowsmith was complainant and the sald obligees 
were respondents : 

Now, therefore, the condition of this obligation is such that 1f the 
above-named appellant, Dick E. Arrowsmith, shall prosecute his ap- 
peal with effect, and pay ail such damages, costs, and expenses as 
shall be awarded against him as such appellant herein, then this 
obligation to be void; otherwise, to remain in full force and effect. 

(Signed) DICK E. ARROWSMITH, [seat] 
by HENRY NEWBEGIN, His Attorney. 
HENRY NEWBEGILN. | SEAL. | 


Seal d and cle live red in the preselce of 


‘ 


Approved in Open court, as shown bv re cord, and filed June 9th, 


| SAS 


47 (4 rtiticate. 


[ NITED STATES OF AMERICA, 
Northern District of Ohio. Western Division, | ° 


I. August J. Ricks, clerk of the circuit court of the United States 
for said division and district,do hereby certify the above and fore- 
coing to be a true, correct, and complete transeript of the record of 
all the proceedings had in said court in the cause wherein Dick 
Evans Arrowsmith is the complainant and Edward H. Gleason, 
Amelia F. Harmening, personally and as administratrix of John F. 
Harmening, deceased ; Henry B. Harris, guardian ad litem for Lydia 
MM, Harmening ; William F. llarmening, Carl H. Llarmening, and 
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Fritz Harmening are the defendants, as the same appears from the 
files and records of said court now remaining in my custody. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at my office, in Toledo, in said district, this 2nd 
day of October, A. D. 1885, and in the one hundred and ninth year 
of the Independence of the United States of America. 

[Seal of the Circuit Court, North’n Dist. of Ohio. ] 


AUGUSTUS J. RICKS, Clerk. 


Endorsed on cover: N. Ohio C. C. U.S. No. 1107. Dick E-. 
Arrowsmith, appellant, vs. Edward H. Gleason, Amelia F. Harmen- 
ing, individually and as administratrix of John F. Harmening, de- 
ceased, and Lydia M. Harmening et al., by Henry B. Harris, guardian 
ad litem. Filed October 16,1885. [Stamped:] Supreme Court U.S. 
Received Oct. 12, 1885. Clerk’s office. 
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IN 


SUPREME COURT OF THE UNITED STA 


ol hn a a 


Mrviet for Appellant, 


NEWBE: 
b. 


LIENR) 


IK INGSBI i 


Atteor ne ya jor ippetlanf, 


BEN. 


PRINTED BY THE CHICAGO LEGAI 


IN THE 


SUPREME COURT OF THE UNITED STATES 


No. 138. 
Ocroper Term. A. D. 1888. 


DICK E. ARROWSMITH., 
nellant. 
EDWARD H. GLEASON ET At... 


ipneiiees 


STATEMENT OF THE CASE. 


This was a case in equity, arising in the Cireuit Court of 
the United States for the Northern District of Ohio, Western 
Division. 

An original bill to lmpeach fill order ) sale. decree or 
judgment of the Probate Court of Defiance County, Ohio, 
for want of jurisdiction, error, fraud and collusion, and to 
vacate the deeds given in PpUPSUaNnce there of, Was, On the 
27th day of October, A. D. 1884, filed by complainant within 
one year after he attained his majority. ‘To this a demurrer 
was filed by the defendant, Edward H. Gleason, and by the 
other defendants as the administratrix and widow and heirs 
at law of John Frederick Harmening, the purchaser of the 
lands (described in the bill) at said sale. The demurrers were 
sustained by the Circuit Court, and a final decree rendered 
therein dismissing the bill of complaint, to which order and 


decree this appeal is now prosecuted LO this Supreme Court, 


9 

The original bill may be summarized as follows: Ist. 
Dick E. Arrowsmith, a citizen of Nevada, alleges that he is the 
equitable owner of a tract of six hundred and _ thirty-three 
and seventy-five one hundredths acres of land in Defiance 
county, and seven and twenty-one one hundredths acres in 
Paulding county, Ohio, as the sole heir at law of his de- 
ceased father, John C. Arrowsmith, subject only to the 
dower estate of his mother, Mary A. Arrowsmith. 

That on the 15th day of July A. D. 1869, the complain 
ant being then six years old, the defendant, Edward H. 
Gleason, applied to the Probate Court of said Defiance 
County for the appointment of a guardian of the estate of 
the complainant. That there was then in force the follow- 
ing provision of law of Ohio, to wit: Before any person 
shall be appointed guardian of the estate of any minor, he 
shall file in the court having such appointment to make, a 
statement of the whole estate of said minor and the probable 
value thereof, and also the probable annual rents of such 
minor’s real estate, and shall verify the same by affidavit, 
and shall give bond, with freehold sureties, payable to the 
State of Ohio, in double the amount of the personal estate 


belonging to said minor, and also of the gross amount of 


rents that will be probably received by the guardian from 
the real estate of said minor during his or her minority, 
which bond shall be conditioned for the faithful discharge 
of the duties of said person as such guardian, and shall be 
approved by the court making such appointment. 

Swan & Critchfield, Rey. Stats. Ohio, p. 671. 

The verified statement was not filed and bond with but one 
surety was filed in the penalty of five thousand dollars. 
There is an allegation that this surety only signed the bond 
provisionally, and that it was delivered and filed in the Pro- 
bate Court without the knowledge of the surety Hardy. 

The condition of this bond is that the defendant Gleason 
should faithfully discharge all his duties as guardian. 

The claim in the bill is that the court could not lawfully 
appoint defendant Gleason without the preliminary verified 
statement mentioned, or without filing a bond with “sureties” 


« ea” 


AN 


.* 


-_— 


—that is, more than one surety. And for these defects the 
court had no jurisdiction to make an order appointing him 
guardian, and so he was not in law or fact such guardian, 
or had any right to. exercise its duties. (Printed Record, 
pp. 1, 2, 5.) 

2. That notwithstanding his disqualification he filed 
in the said court on the 22d day of July, 1560, a petition to 
sell the lands of complainant situated in the counties of 


i 


Defiance and Paulding, deseribing one thousand acres as 
heldby fee simple, and Sseveli hundred and ighty-one acres 
by tax title. 

the petition was in due form and duly verified. ‘The com- 
plainant herein and his mother were made parties defendant 
to the proceeding and notified that the petition would be for 
hearing on the LOth day of August following. His mother 
answered electing to take her dower out of the proceeds of 
7 


sale as was then provided by the law of Ohio. No guardian 


— 


ad litem was appointed Lhor is it claimed Loa any Was Tre- 
quired by the laws of Ohio to be appointed 
On the 10th of August the dav set for hearing, the court 


found the statements of the petition of the ruardian were 


? 
i 
i 


true and that the lands described ought to be sold and an 
appraisement ordered to be made by three fr eholders of the 
said county, is provided by law The appraisers made 
return of appraisement, to wit, of lands held by complainant 


in fee simple at an aggregate of $15,017.00 and the lands 


; 


es the bill described as sold at $6,347.50, and the lands held 
by tax title at $6,085 or a total uppraisement of 321,602.50 
This appraisement was filed August 17, 1860, and approved 

3. The laws of the State of Ohio at that time required 
before a sale of lands of a ward could be made, a sale bond 
should be executed. The provision is found in Section 
XAVII, of Chapter 51, of Swan and Crit hfield’s Statutes 
of Ohio, Vol. 1, page 676. and 1s as follows 

“ Upon the appraisement of the real estate of wards being 
filed in the Probate Court, signed by said appraisers, the 
court shall require such guardian to execute a bond with 


‘ < . , ; 
sufhicient freehold SuUrTetiles, payvawie to the State ol Ohio. il) 


arms eens oceans 


double the appraised value of such real estate, with condi- 
tion for the faithful discharge of his duties, and the faith- 


: 


ful payment and accounting for all moneys arising from 


such sale according to law.” Upon such bond being filed 
and approved by the court it should order th sale of such 


real estate at public. or private sale; it being further pro- 
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amination by the friends or relatives of the complainant, 
and $1,500 ordered paid out to Mrs. Arrowsmith. 

8. That the sales, each and all, were in violation of law. 
in fraud of the complainant to the knowledge of Harmen- 
ing. 

9. None of the proceeds of these sales ever came to the 
hands of complainant or were expended for his benefit, but 
were wholly converted by Gleason to his own use, who is 
alleged to be for a long time past utterly insolvent, so that 
an action at law against him would be wholly unavailing. 

10. That the said Harmening place d the deeds received 
1rom the cuardian Ol} record; that they “are each, and all, 
the proceedings aforementioned and in fraud of complain- 
ant’s right cloud his title, so he can not, beneficially, 
use them. 

11. An exhibit of the proceedings of the Probate Court 
touching these sales, including copies of letters of guardian- 
ship—copy of order of appointment—is made 

Printed Record, pp. 10 to 22, inclusive. 

12. Complainant went to Nevada with his mother in 


1S6%Y and has ever since heen a resident and citizen of that 


state. 
is. That said John l’rederick Harmening held posses- 


sion of the premises and took, and used all the rents and 
profits to an amount unknown 
14. That he died on the — day of ———, 1884, leaving 


-arn , } ee 4 : Ls haene ] 
the WIdOW and several! children named as f1S heirs. and Lne\ 


were at the time of filing the bill in possession of the prem- 
imine hold her oie ee Te - 4) 
ises claiming to hold them under and by virtue of the 


} 


} ! . ’ ] ' " . P 
pretended aeeds, saies and doings of the court 
a rmiy . . 
LD. Cher Is an oflel to do equity 
4h sane 4 am bes ly } 
I'he prayer is for a aecree setting aside and vacating the 
> . ? . } . . ’ 3° 
said order of sale of the said court and all the proceedings 
° } ] . } . } , : 
about it declaring them, and the deeds executed in pur- 
“ 4 ] 1] } ° ™ P > F : , 
suance of them, null and void, foran account of the rents 


and profits and tor general relief. 


ri 
ASSIGNMENT OF ERRORS. 


[. The Cireuit Court erred in sustaining the demurrer 
of defendant, Kdward H. Gleason, either 

Ist. For want of equity as to them. 

2nd. Or for want of any showing in the bill that he had 
any claim or right or title or interest whatsoever in the 
premises, 

ll. The Circuit Court erred in sustaining the joint de- 
murrer of Amelia Harmening and the children of John 
Frederick Harmening, either for 

Ist cause. ‘That the bill contained no matter of equity. 

Or 2nd. That it appears from the bill that complainant 
has an adequate remedy at law. 

Or 35d. That the court was without jurisdiction to set 
aside and vacate the orders and proces dings of the Probate 
Court of Defiance County, Ohio, or the deeds of its officer, 
acting in pursuance thereof, and has no power to grant the 
relief specifically prayed for. 

Or for the 4th cause. That the court has no jurisdiction 
to quiet title or to remove any alleged claims, because, it 
appears, complainant is not in possession of any of the 
lands. 

Or for the 5th cause. That complainant is not entitled to 
an account for rents and profits under the allegations of the 
bill. 

Or for the 6th cause. Because Mary A. Arrowsmith is a 
necessary party to the suit, because she had a dower estate 
in the premises described. 

Or for want of equity as to any allegations touching sev- 
erally the three tracts specifically described in the demurrer. 


Q 
BRIEF AND ARGUMENT 


I. The Circuit Court had jurisdiction to vacate and 


annul the proceedings of the Probate Court of Defiance 


County. 


The ground of demurrer, being the third in the demurrer 


of the defendant Harmening’s is untenable. 
(Printed record Pp. 2/.) 
Gaines v. Fuentes, 92 U.S. 1. 
Johnson V Wate rs. 11] LJ). S. 640. 66; 


] 


Il. As to the grounds of demurrer of the defendant 
Gleason 
He is a necessary parry because he is. the party 
to the fraud alleged to have been practiced upon the com- 
plainant, appellant, and a party plaintiff in the proceed- 
ings complained of. 
Harwood v. Railroad Uo., 17 Wall. 78. 
Gaylords v. Kelshaw, 11 Wall. 81. 


[Il. Asto general ground of demurrer that the bill is 
without any equity 

An original bill to annul judgments, decrees or other 
final orders for fraud, accident or mistake, is a common and 
unquestionable remedy in equity, and the allegations: of the 
bill of the appellant brin 


: 
is case within all the require- 


ments of equity jurisdiction. 
l’reeman on Judgments, § 495 
Davis vy. Tileston, 6 How. U.S. 114 
Sheldon vy. Tiffin, 6 How. U.S. 168 
Long v. Mulford, 17 O. 8. 484 
Darst vy. Philips, 41 O. 8. 514 
Johnson v. Waters, 111 U.S. 640 
Baker v. Riordan, 65 Cal. 368 
Taylor vy. Walker, 1 Heiskell, 734 
Newcomb vy. Dewey, 27 la. 581 
If Pomeroy Equity Jurisprudence, p. 408, §§ 914 


t + 
915,918, and cases cited under § 914. 
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lt does not always occur that guardians are true to their 
for other rea- 


-~ 


sacred trust; and from want of judgment, o 


SOLIS, they are often induced to take measures to dispose of 


, 
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the lands of their-wards without necessity and at great 


; 


loss Hence. the courts ure required Lf LNSISt Upon at least 


~ 


a substantial! compliance with the requirements of the law.’ 


Justice Walker in Spellman v. Daure, 79 Ill. 66, 70. 


_ nate : , > > ny? : Lo rrast 
A suit ln equi to set aside a guardian’s sale is not jarred 
DV judgment Nn epectnenl where the question of fraud al- 
] y ] +. +] | 77 : 611% ; ,) ’ iv? cy ; ta } 7 wT " 
leged in the bill in equity Is not iltigated in the ejyectment 
: ; . « 
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j mids NV. IT Cc. & Be \lon. pert 

But the rights and interests of intants e under the spe- 
‘ial protection of courts ol equity, whose adutyv 1t 1S to vacate 
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: ' ) . ' " » 7 
have veen Geprivea Ol a substantial righ Line decree [{ol- 


lowing in them courts of equity have sustained bills to im- 
peach such decrees where it is shown that error to th preju- 
dice of the infant has been committed 

Story’s Equity Pleadings, 8th Ed., Sec. 427 


Adams liquity, fth Am. Kid , LOp page So4, side page 
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the guardian ad litem in chancery proceedings, i. ¢., a sal 
bond to secure the proper disposition of the proceeds of an 


sules about to be made)—where thie knowledge of the pur- 
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chaser of these irregularities, designed to get proceeds into 


the hands of an irresponsible gcuardian.in an amount farin 


excess of the penalty even of the original! bond. It seel 
us a most persuasive equity 1s presented for the considera- 
tion of the court 

The orders of the Probate Court are ulso held reviewable 


ae ae - syetur 
by such a proceeding In equity 


And the State ¢ ourts have SuUSLHT Ned SUCH action brol 
— . , . ' . , 
set aside ord rs ot saie in Probate Court made Dv vuardians 


and their deeds executed in pursuance of them: McKeever ~ 
v. Ball, 71 Ind. 3898; Guynn v. MceCaully, 32 Ark. 97: Mus 
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language of Lord Cottenham, “a court of equity will wrest 
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property Irauduiently acquired not only irom the perpe- 
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trator of the fraud, but from his children and his children’s 
children.” Quoted in Pomeroy’s Equity § 918 
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It might on hearing under the offer to do equity on the 
part of the appellant be shown that as to a small portion of 
the proceeds of the land conveyed to the ancestor Harmen- 
ing that they had been applied to the benefit of the appel- 
lant, that as to other portions they had not been so applied. 
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In such a case it would be equitable to hold the defendants 
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as trustees for the appellant and adjustment of the rents 
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section, such reservation would have been proper, the in- 
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guardian and the purchaser to obtain the largest tract, 400 
acres of land. ‘To be sure, it is shown that this tract was 
purchased al a considerably higher price than the other two 
tracts but it is averred equally well that there was no nec- 
essitv whatever for this sale, that there were considerable 
sums of money in the hands of the guardian from the other 
sales as well as from release of tax titles (it appears from 
the exhibit (I cord, pp. 17, 1S) that he received SI UU, In 
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ance of a minor can be passed unchallenged, and the order 
of confirmation be made to cover all the defects like a man- 
tle of charity, and the purchaser, with guiltv knowledge of 


the fraudulent purposes of the guardian and the falsity of the 
entries of the court, is to be told to goin peace? Is it to be said 
that the presumption that a proceeding to sell the lands of 
a ward is so much for his benefit that he can not dispute it; 
that he may be tied up without any one but his guardian 
to represent him, and bound hand and foot, to subinit with- 
out resistance to the orders of a Probate Court because, for- 
sooth, it has obtained jurisdiction of his person? 

V. As to the 4th cause of demurrer by defendants Har- 
mening (Record p. 27), it may be said that they have miscon- 


ceived the frame of the bill. It was not framed as a bill 


L7 


quia timet and so the want of allegation of possession is not 
objectionable. 

VI. As to 5th cause of demurrer, Record Pp. Zé. 

Because an account is asked for rents and profits it 
does not follow but that the allegations of the bill would 
justify the incidental relief praved for, though it was not 
brought with a view to obtain an accounting as its main 
object. 

VII. As to want of parties. 

lt is stated as the 6th cause of demurrer on the part of the 
defendants Harmening that Mrs. Arrowsmith is a necessary 
party. Her interest is one entirely diflerent from that of 
the appellant. It is a dower interest provided for in the 
statutory law of Ohio 

The relief prayed for can be given without requiring her 
presence ln Court NO allegations are made that there was 
any purpose to defraud her. No relief could be prayed 
ag: inst her 

In the language of Justi ‘te AVIS LT) Payne v. Hook. 7 
U.S. p. 482, “itcan never be indispensable to make defend- 
ants of those against whom nothing is alleged and from 
whom no relief is asked.” 

The fair allegations of the bill are that she was without 
the jurisdiction of the court, and a cause will not be dis- 
missed for the reason that a person might have been made 
7 parts if the court can proceed to a decree without their 
pres nce. 

Payne v. Hlook, 7 Wall. 425, 461. 

Willigan Vv Milledge, o> Cranch, 220 
Elmendorf v. Taylor, 10 Wheat. 153, 2 point 
Traders Bank y. Campbell, 14 Wall. 87, 94. 


sali ’ S Ao > : fO)+] hoc hy | "7; 
Story Equity Pleadings, (9th Iud.) §§ 77, 79, S1. 


But want of proper parties does not affect che jurisdiction 
but is subject to the discretion of the court and the bil 
should not be dismissed for that cause alone 

Hunt v. Wickliffe, 2 Pet. 201, 214; Milligan v. Milledge, 3 


oat oC “ oo 
Cranch, 220, at least without prejudice to another bill. 


i did 7 . Dean. 97 [ s 25. 
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It fairly appears that she would be barred of relief by 
reason of astale equity, more than fifteen years having 
passed since she signed the answer consenting to take her 
dower interest In the proceeds of sales to be made by the 
guardian. 

See record, p. lo, 

It is respectfully submitted that on no one of the causes 
of demurrer, should the court below have dismissed the bill. 

If the allegations affecting any one of the tracts described 
in the bill were sufficient, the bill should not have been dis- 
missed. AA 
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BRIEF FOR APPELLEES. 


This is an appeal from the decree of the Circuit Court for 
the Northern District of Ohio, sustaining demurrers, and dismis- 
sing a bill in equity, filed by the appellant against the appellees. 

It appears, from the bill and the exhibits attached to and 
made a part thereof, that prior to November 16th, 1869, appel- 
lant owned in fee simple all the lands therein described, subjeet 
only to the dower estate of his mother, Mary E. Arrowsmith, 
having inherited the same from his father, John C. Arrowsmith 
that said lands were purchased by John F. 


(Record, page 2); 

Harmening, now deceased, at guardian’s sales, made under the 
| , at g 

and confirmed by the Probate Court of Defiance 


orders of. 


- 
od 


County ; that deeds were made to said Harmening by order of 


the Court; that he paid for said lands, entered into possession 
and retained possession until his death in October, 1884—more 
than a year after appellant came to his majority; and that his 
widow and heirs have retained possession ever since, and are now 


in possession of the same. 


Edward H. Gleason was the guardian, appointed by the Pro- 
bate Court of Defiance County, who made the sales, acting under 
its orders. It is not alleged that he has, or claims, any interest 
in the lands so sold, or that he ever had any interest in them, 
and as no relief is prayed for as against him, and no decree can 
be entered against him in this suit, his demurrer is well taken, 


and he, at least. ought to be dismissed, 


| Damell’s Ch. Pl. and Pr. 295. 


Story’s Equity Pl. See. 231, 321-2. 


In cases cited by appellant’s counsel (page 8 of their brief), 
the parties declared to be necessary parties appear to have held 
the legal title—in one case as trustee, in the other in his own 
right—before the fraudulent sales, and to have been collusively 
interested in the property after it was sold. Gleason occupies 


no such position in this case. 


The real controversy is between appellant, on the one hand, 
claiming title as the heir of John C. Arrowsmith, and the widow 
and heirs of John F. Harmening on the other, claiming title 
under John F. Harmening, who purchased and paid for the 
lands when sold under the orders of the Probate Court of Defi- 
ance County. The subjects matter of the controversy are the 
lands, so sold, and the rents and profits derived from the same 
during the occupancy of Harmening and his heirs. The latter 
are In possession. The record of the proceedings to sell the real 
estate is attached to and made a part of the bill of complaint. 

From this, and the allegations of the bill, it seems to us plain 
that appellant has a legal title, or he has none, and that he has a 


oS Binw. snd | 
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plain, adequate and complete remedy at law, to wit: an action 
to recover possession, with which, under the laws of Ohio, he 
can couple an action for mesne rents and profits, or he has none. 

Sec. 5019 of the Revised Statutes of Ohio provides that “ The 
plaintiff may unite several causes of action in the same petition, 
whether they are such as have heretofore been denominated as 
legal, or equitable, or both, when they are included in either of 
the following classes: ¥ . | 

6. Claims to recover real property, with or without damages 
for the withholding thereof, the rents and profits of the same, 
and the partition thereof.” 


See also Me Kinney vs. Me Kinney, 8 O. 5S. 423. 


If the proceedings in the Probate Court were such as to 
divest the legal title of appellant, and vest it in Harmening, he 
has no remedy, unless the proceedings were void for want of 
jurisdiction, or unless the orders were obtained by fraud, to 
which Harmening was a party. If the sales were void for want 
of jurisdiction, or for fraud in obtaining the orders, the remedy 
is equally adequate at law. 


Hipp vs. Babin, 19 How. 271. 
Miles vs. Caldwell, 2 Wall. 35 9, 438-4. 
Blanchard vs. Brown, 3 Wall. 245-9-250. 
Grand Chute vs. Winegar, 15 Wall. 373. 
Lewis vs. Cocks, 23 Wall. 466. 

Ellis vs. Davis, 109 U.S. 485-493-4. 
Killiun vs. Ebbinghaus, 110 U.S. 568. 
Fussell vs. Gregg, 113 U.S. 550-5. 
Unitea States vs. Wilson, 118 U.S. 86. 
Frost vs. Spitle Y, 121 U.S. 556. 
Revised Statutes of U.S., See. 


723. 

It is no answer to this to say, as counsel for appellant does 
(Brief, page 11), that he has tried an action at law and failed, and 
has carried his case all the way through the State Courts and up 
to this Court, with uniform lack of success. United States 


Courts are not organized for the purpose of retrying issues that 
have been heard and decided in other Courts. 

The record that is attached to the bill in this suit was before 
the Court in that case—the defendant had nothing else to rely 
on. Appellant had full opportunity in that case to show that 
the sales were void, either for want of jurisdiction, or for fraud 
in obtaining the order. If he did not know of the alleged fraud 
then, and discovered it afterwards, he had the right to reopen 
the case by motion (if he discovered it in time), or by petition 
(if later), for a new trial, on the ground of newly discovered 
testimony. 

Revised Statutes of Ohio, Sections 5305-5307-5308 and 5309. 

In the following cases, cited by appellant’s counsel, in sup- 
port of his present proceeding in equity, the plaintiffs brought 
actions at law to recover the possession of the real estate in con- 
troversy, or to partition the same: Williamson vs. Berry, 8 How. 
541-2-3; Windsor vs. McVeigh, 93 U. S. 274-6; Summers vs. 
Howard, 33 Arkansas, 490; Bright vs. Boyd, | Story, C, C. 486; 
Johns vs. Tiers, 114 Pa. St. 611; Musgrave vs. Conover, 85 III. 
345). 

Instead of the plain, adequate and complete remedy which he 
could obtain by an action at law, appellant contents himself with 
asking for this partial and inadequate relief in the Circuit 
Court, viz.: 

“Your orator therefore prays the Court to render a decree 
setting aside snd vacating the said order of sale of the Probate 
Court, and all the proceedings thereof affecting the title of your 
orator to the said lands and tenements, and declaring the same, 
and the deeds made in pursuance thereof, to be void and uf no 
effect ; that an account be taken of the rents and profits of the 
said lands and tenements received by the said Harmening in 
his lifetime, and by the said defendants since his death, if any, 
and that your orator may have such other and further relief in 
the premises as the nature of the circumstances of this case may 
require and to this honorable Court shall seem meet.” (Ree- 
ord, page 9.) 


though that would seem to be necessary to a complete remedy, 
because it would bring this suit too clearly within the purview 


of the eases cited by us above, and many others. 


Although he alleges (Record, page 8) that such order and deeds 
and entries “ cloud the title”? to the said lands so that he can not 
effectually dispose of them, or otherwise make any beneficial use 
of them, he disclaims any intention to make this a bill to quiet 
title (Brief, pages 16, 17), for he would be met by the objee- 
tion that a Court of Equity can not sustain such a bill, because 
the complainant by his own admission (Record, page 8) is ovd 
of posse sion. 

2 Story’s quits Jurisprudence, Sec, Soo, 
Bispham’s Principles of Equity, See. 575. 
Orton vs. Smith, 18 How. 263-65. 

Stark vs. Starrs, 6 Wal. 402-9. 

l‘nited States vs. Wilson, 118 U.S. 86-8. 
Frost vs. Spitl y, 121 U.S. 556. 

Clark vs, Hubbard. 8 ©. R. 389-5. 

Rhea vs. Diek. 3A OWS. 420. 


Section 5779 of Ohio Revised Statutes provides, "Phat an 
aetion Thay be brought by il person in POSSESSLON , by himself or 
tenant of real property, against any person who claims an estate 
or interest therein, adverse to him, for the purpose of determin- 
ing such adverse estate or interest.” By necessary implication a 


person out Of POSSESSION caun not mamta such an action, 


The bill does not pray that Harmening’s heirs may be held 
as trustees, because Harmening Was not a trustee, and he, at no 
time occupied any relations of trust and confidence toward appel- 
lant from which a trust could result, or be implied by law. 

This Court will hardly entertain the notion that mere tres- 
passers on an infant’s land can be held as trustees, and so made 
to account In a Court of Equity, especially in view of the facet 
that in Ohio rents and profits may be recovered in an action at 
law to recover the real property. 


Hipp vs. Babin, 19 How. 271-8-9. 


{} 


But if this is not a bill to acquire possession, or to quiet title, 
or to have a trust declared and enforced, what is it? 

Has the United States Cireuit Court any power to grant the 
specific praver ot the bill. and to set aside and vacate the orders 
of the Probate Court of Defiance County, and to declare the same 
to be wid and of no effect? We think it has not, and the Circuit 
Court for the Northern District of Ohio says it has not. 

Story says, Sec. 1571: “* Equity never attempts to act upon 
the Court of law itself, and does not claim any supervisory power 
over such courts, or the proceedings therein. It acts solely upon 
the party, and will enjoin him, in a proper case, from pursuing 
any claim in a Court of law over which the Courts of Equity 
have a concurrent jurisdiction and a more perfect means of doing 
complete justice. This it never attempts to accomplish, after 
judgment in a matter where the Court of law had concurrent 
jurisdiction, by declaring the judgment void, or setting it aside, 


but only by enjoining the party from proceeding to enforce Rigg 


? Storv’s Jurisprudence, . five 


Bispham’s Principles ot equity, See, 17. 


In Randall vs. Howard, 2 Black, 585, this Court held that it 
“has no jurisdiction on appeal to annul, revise or change the 
decree of a State Court of general jurisdiction, having complete 
control of the partics and of the subject matter of controversy. 

“Where there is error in the proceedings of such a Court, a 
review can be had in the appellate tribunals of the State.” 

In Nougué vs. Clapp, 101 U. 8. 551, this Court held that 
“The Circuit Court of the United States can not revise or set 
aside the final deeree rendered by a State Court, which had eom- 
plete jurisdiction of the parties and of the subject matter,” and 
Mr. Justice Miller in deciding the case uses this language on 
puge 5+: 

reo We think for thiS Court, after all this bias, been done to 
undertuke to decree: thatwhat that:Court did is-veid, to: sit on its 
judgments and reverse its decree and set aside Wh sale, in a case 
where jurisdiction is sindeubted, ig unwarranted by, the relations 


which subsist between the two Courts. It would be an invasion 


of the powers belonging to that Court, and such a doctrine would, 
upon the simple allegation of fraud practiced in the Court, 
enable a party to retry in a Federal Court any ease deeided 
against him in a State Court.” 


See also: Fouvergne vs. New Orleans. 18 How. 470. 
Tarver vs. Tarver. 9 Pet. 174-80. 
Adams vs. Preston, 22 How. 473-91. 
Case of Broderick’s Wi//, 21 Wal. 508. 
Kilis vs. Davis, 109 U.S. 485-94. 
Fussell vs. Gi 99; 13 U.S. 350. 


. + os . ° - wr 
Amory vs. Amory, 3 Biss. 266-70. 


The proceedings to sell real estate in the Probate Court could 
have been taken to the Common Pleas Court of Defiance County 
on appeal, and thence on error to the highest Court of the State. 
(Revised Statutes of Ohio, See. 6407.) The judgment and orders 
of said Probate Court in said) proceedings could also have 
reviewed by proceedings in error, and the right to institute such 
proceedings, at any time within two vears after he became of 
age, was reserved by law to the infant. Revised Statutes, Sees. 
67408-07223. lle therefore has cuunpls x medy tor correcting 
errors and trregularities in the proceedings, provided by the laws 
of ( hio which authorized the pprocce liners, 

The cases of Gaines vs. Fuentes, 92 U.S. 10, as limited and 
explained in Edis vs. Davis, LOO US, 485-8-9, and of Johnson vs, 
Waters, LIT U.S. 640, 666 9, are not in conflict with the above 
authorities, The latter was the case of a ereditor’s hill. to set 
aside as fraudulent and void certain sales of the testator’s lands 
rencncte by the testamentary executor Co members of the family 
with a view to cheating the creditors. The ereditors had no 
remedy “ul law, its thes had na title tor thr lands and It rieht to 
recover them In an aetion of ejectment, and the fraud practiced 
Was most aggravated. 

We do not deny the right of courts of general jurisdiction 
to set aside their own judgments and decrees on bills of review, 
for errors apparent on the record, or original bills in the nature 


of bills of review for fraud in obtaining the judgments or decrees, 


s 


where such bills are part of the recognized practice of the 
Courts. 

Most of the cases cited by counsel for appellant are of this 
nature, and do not at all support the theory that one Court can 


entertain a bill to set aside the decree of another. 


see: Taylor vs. Walker, 1 Heiskell, 754. 
Ne wceomb Vs. De ey, ae lowa, 381. 
Lloyd vs. Kirkwood, 112 Ml. 330. 
Kuchenbeiser Vs. Beckert, }] III. 1735. 

Lloyd vs. Malone, 23 Ul. 45. 

Wright vs. Miller, 1 Sandt. Ch. 105. 

Reynolds vs. MeCurry, 100 Ill. 556. 

Me Keever vs. Ball, 71 Ind. 398. 

Sheldon vs. Tiffin, 6 How. U.S. 163. 

Long Vs. Mulford, Lf Ow S. 484. 

Bank of United States vs. Ritehie, 8 Peters, 140. 


we 


Apparent exceptions in the cases of Auchenbeiser vs. Beckert, 
41 Dll. 173, and McKeever vs. Ball, 71 Ind, 398, are explained 
by the fact that the stvle of the Court was changed, e. g., the 
Cook County Court of Common Pleas was changed to the 
Superior Court of Cook County (act of February 17, 1859); or 
the Court in which the bill was filed was the statutory successor 
of the other, e. g., the Tippecanoe Circuit Court succeeded the 
Tippecanoe Court of Common Pleas. 

In Davis vs. Tileston, 6 How. 114, and Darst vs. Philips, 41 
O. S., 484, cited by appellant’s counsel, injunctions were asked 
for and granted to prevent the parties, who had obtained judg- 
ments by fraud, from enforcing the same. In the latter case, the 
Court expressly distinguished it from a case to impeach a judg- 
ment for error (see page 491). 

In Spellmen vs. Daure, 79 Ill. 66-70, the decision of the 
Court confirming the sale, after exceptions taken by the ward, 
was set aside by direct appeal to a higher Court. In Harris vs. 
Youmans, | Hoff. Ch. 178, no decree was set aside or sought to 
beset aside. A question arose, before a decree was entered, as to 


y 


whether a clause should be inserted reserving to the infant a day 
to show cause after he became of age, and this was ordered done. 

In Richmond vs. Tayleur, 1 P. Williams, 734, the Court 
refused to set aside a decree against an infant for alleged fraud, 
” though in every respect not so equitable,” The reporter's note 
to this case states, that his Lordship’s Secretary (Mr. Cotting- 
ham) said to his Lordship that Mr. Vernon used to advise the 
bringing of an original bill to set aside an erroneous decree, and 
this note, of what the clerk said a practitioner said he would 
advise his clients to do, has, strangely enough, gone into many 
text-books and decisions as the thing actually decided in Rich- 
mond vs, Tayleur. 

Not one of the above CUSCS supports the theory of appellant’s 
counsel that the United States Cireuit Court can set aside the 
decree of the State Court. 

We do not deny the right of a Court of Equity to entertain 
a bill to hold a guardian, administrator or trustee, who buys 
directly or indirectly at. his own sale, as trustee for the wards, 
heirs, or cestuique trust, whom he represented, and to set aside 
sules thus made, and direct him to reconvey and to account for 
rents and profits. 

Taylor Ves, Walker, | Heiskell, 434. and Cunningham Vs, 


krvin. | Hop. > 3 4-5). are sueh CUuses, 


Assuming, for the sake of argument, that the Cireuit Court 
has the right to entertain a bill for setting aside the orders and 
sales cf a Probate Court on the ground of fraud in obtaining 
such orders, are the allegations of the bill in this case, taken in 
connection with the record which is annexed to and forms a part 
of it, sufficient to bring the case within such jurisdiction? 
Where there is a discrepancy between the allegations of the bill 
as to what the record discloses and the record itself, the latter 


must be taken as conclusive. 
| Daniell’s, Ch. Pl. and Pr., (5th Ed.), * 546. 


As to the allegations concerning Hardy’s agreement with 
Gleason, and his want of knowledge and consent to the filing of 
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his bond without another surety (Record, pages 2-5), it Is enough 
to say that the fraud, if there was any, was upon Hardy ; that 
Harmening was in ho way connected with it; that the validity 
of the bond when filed in Court was not affected thereby, and 
that Hardy could not escape his liability upon it. 


Bigelow Vs. Comegys, ) (), s. Job, 
Dangle rvs Bale po OD. &. Gic~d. 
Elliott vs. Stevens, 10 Lowa, 418. 
Bloom VS. Rurdick. Hill, 10), 
Grlezen vs. Rood, 2? Mete. 490-2, 
Dair vs. United States, 16 Wal. 1. 
Keys Vs, Williamson. o1 0. S. 062-3. 
Kneeland on Attachment, See. 540, 
Drake on Attachment, See. 134¢. 


It is nowhere alleged in the bill that Hardy is insolvent, or 
that the money could not be made out of him. 

Section 6262 Revised Statutes of Ohio provides that ** No 
bond executed by a guardian shall be void. or held invalid on 
account of any informality in the same, nor on account of any 
iuformality or illegality in the appointment of such guardian ; 
but such bond shall have the same foree and effect as if such 
appointment had been legally made and such bond exeeuted in 
proper form.” (1S. &C., Rev. St. of Ohio, page 672, See. 9.) 

Section 4947 Revised Statutes of Ohio provides that ‘* In 
the interpretation of Part Third, * * ° * words inthe plural 
include the singular, and in the singular inelude the plural 
number.” 

Gleason was appointed guardian of appellant on the 15th day 
of July, 1869. On the 22d of July, 1869, just one week after 
his appointment, Gleason filed his petition as guardian, for the 
sale of real estate belonging to his said ward, for the payment of 
debts, and the maintenance and education of the ward, which 
petition stated among other things, that he, said Gleason was ** the 
duly appointed and qualified guardian of Dick Evans Arrow- 
smith ;”’ * *£ & 6 Phat ue personal estate of any kind belong- 


ing to said ward ever came to the POSsession or knowl dge of the peti- 
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tioner: that there is no personal estate of said ward dependent 
“por the Ne ttlement of ny decedent's estate , oF the execution of any 
frust or expectancy ; » * * * deseribing the lands belonging to 
said ward, including those set forth in the Bill of Complaint, and 
alleging that it was all wild land and yielded no income; that the 
petitioner had received no rents whatever from (ny of said ward’s 
real estat > that the sal of said real estate was necessary for the 
maintenance and education of said ward. and that said ward was 
nde hted lo Rinaldo Kerang for boarding and lodging in the Nbivi of 
$210.00, ete. (Record, pages 10 and 11.) 

Appellant admits ‘that xaid petition was mM duce form of law 
and duly verified ; that he asx well (tx his mothe ry were made defend- 
ants to the said petition, and were served with notice that the petition 
would be for hearing on the 10th day of August, 1869 ;” and that 
“his mother, Mary Arrowsmith, answered the said petition elect- 
ing to receive her dower in the proceeds of sale to be made by 
the said Gleason,” ete.; that, “on the said 10th day of August, 
the day set for the hearing of the said petition, the said Court 
made an entry that at found thist the statements in the said quard- 
Ian's petition were true . and the lands named ther in, ineluding the 
lands he ie inbe fore li scribed, ought lo hy sold.”’ ete. (Ree ral. puges 
t+, 11-155.) 

Appraisers were duly appointed and appraised the land, in 
the bill deseribed at $810.00 per acre, (Reeord, pruges 1-3-1.) 

On the return of the appraisement the Court confirmed the 
Sainie, and made the following entry : ‘* And the said kdward H. 
Gleason having, mpor his appointinent (ts such quardian, given 
bond with ref renee to thee value and sale of the real estate of the said 
ward. which hond Is Now adjudged fa hy suffi he ni jor the purpose 
hereof, therefore the giving of additional bond is hereby dispensed 
with.’ (Reeord, page 16.) The bond itself did) not appear of 
record, nor was there, at that time, any statute providing that it 
should be recorded, (28. &C., Rev. St. Ohio, pages 1218 and 1219.) 
This entry is the only reference to it contained in all the record 
ot the proceedings for the sale ot the real estate, which begins 
on page 10 and ends on the middle of page 20 of the printed 


record. This entry is called -"- an illegal, als and fraudulent 
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entry”? in the bill; and the bill further charges “that the said 
illegal, false and fraudulent entry was in contradiction of other 
portions of the record in the said proceedings ;” which last is not 
borne out by the record itself. 

The record of the proceedings to sell real estate is entirely 
distinct from the record of the guardian’s appointment, and a 
would-be purchaser, examining the former, would in no way be 
advised of the latter; nor was he bound to look bevond the 


record in the proceedings to se]] real estate. 


Davis Vs. Hudson, 29 Minn. if 
Maasom VS. Sawye vr. |? (), vA Mh, 


Sheldon vs. Newton. 3 O.S. 494-501. 


The bill does not charge that Harmening knew what the 
amount of the bond filed on the appointment of the guardian 
was, or whether or not it was sufficient—which was a mixed 
question of fact and law—but only that “ it might have been known 
by him that no bond as required by law 3 had been filed,” 
etc. (Record, page 5.) 

This entry was made August 17, 1869 (Record, pages 5, 15, 16). 
On November 10, L869, the Court ordered the euardian to sell 
the land, or any part thereof, al priv tte sale. hut at not leas than 
the appraised value thereof; and on November 15th the guardian 
reported that he had sold 153.70 acres, to John F. Harmening, 
for $1,537.50, and on the 16th the sale was confirmed, and the 
guardian was ordered to make a deed to Harmening, which he 
did. (Record, pages 6-16.) The terms of the sale were one-third 
cash, one-third in one vear, and one-third in two vears, and out 
of the proceeds of the sale the guardian was ordered to pay 
$400.00 to Mary Arrowsmith, as her dower interest in the tract, 
leaving only $1,137.50 to be accounted for by the guardian to the 
ward. (Record, pages 6-16.) 

There is absolutely nothing in the allegations of the bill, thus 
far, that points to fraud upon the part of Gleason, Harmening, or 
the Court, in obtaining these orders or making this sale, and, on 
the contrary, everything i3 consistent with the utmost good faith 
on the part of all concerned. The finding of the Court that 


there was no personal estate in the hands of the guardian, and 
that the lands were all wild lands, from which no rent could be 
derived, shows that the only object in taking a $5,000 bond, on 
lis appointment, was to cover the probable sales of real estate. 
The assertion of the bill (Record, page 3) that appellant had 
personal estate, ete., “in an amount unknown to him,” can not 
be treated as a serious impeachment of the finding that no per- 
sonal estate of any kind came to the Poss ssion or knowledge of 
the wuardian, especially when followed, as it is, by the admission 
(Record, page +), “* whether the statements therein contained as to the 
nec ssity for the sale of the real estate were true or not, he can not 
scefe ly sary.” 

The finding of the Court, that the bond given upon the 
appointment of the guardian was intended to cover the sale of 
real estate, and was sufficient for that purpose, was an adjudi- 
cation by the Court having jurisdiction of the subject matter, and 
was binding until reversed; and, while the bill charges that Har- 
mening knew the falsity of this finding, appellant’s counsel admit 
that the precise point on which the question of sufficiency turns 
has not been adjudicated in the Supreme Court of Ohio. (Brief, 
page 1:3. ) 

While the precise point has not been adjudicated, the intima- 
tion of that Court in Arrowsmith vs. Harme ning, 42 @), ~~ page 
261, and their reasoning in Tuttle vs. Northrop, 14 O.S., 178-835, 
foreshadow what their decision will be when the precise point 
comes before them. 

The sureties on a guardian’s general bond were hel liable 
for moneys derived from the sales of real estate in the following 
cases, among others, Withers vs. Hickman, 6 B. Mon. 292, 7aylor 
vs. Taylor, id. 559-61, Elbert vs. Jacoby, 8 Bush, 542-7, Common- 
wealth vs. Lloyd, 12 Phil. 221, Stevenson vs. State, 71 Ind. 52-6, 
Fee vs. State, 74 Ind. 66-9, and Lyman vs. Conkey, 1 Mete. 320-1, 
cited by appellant’s counsel, really supports the above authorities, 
the lands in the case at bar having been sold for the payment of 
debts, and not for reinvestment. 

On February 15, 1873, the guardian sold another tract of 
87.21 acres to Harmening at the appraised value of $10.00 per 
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acre, and on the 19th of February the Court confirmed this sale, 
and ordered the guardian to make and execute a deed to Har- 
mening. The terms of this sale were one third cash, one-third in 
one, and one-third in two years, and the guardian was ordered to 
pay $200.00 to Mrs. Mary Arrowsmith as her dower interest in 
the premises. This left $672.10 to be accounted for by the guard- 
lan to the ward. Assuming that the $5,000.00 bond, filed July 
15, 1869, was the only bond filed by Gleason, it was for more 
than double the amount received by Gleason on both these sales. 

No new appraisement was made, but the statute did not re- 
quire a new appraisement to be made, and the matter rested 
within the discretion of the Court. The bill alleges that “ the 
value of said lands had, as he (appellant) is informed, greatly 
advanced ;”” but it does not state what they were then worth, or 
that the price was grossly inadequate. It charges that Gleason 
was willing to let Harmening have it at «a low and under price 
for the purpose of getting money into his hands, but does not 
charge that Harmening knew that, or was party to any such evil 
intention. It now charges that “the said Harmening well knew 
the falsity of the entry of the said order of the said Court ;” but 
as the bond, appellant refers to, Was clearly sufficient in amount, 
and as the purpose of this sale, and all other questions concerning 
it, were questions of law passed upon by the Court in this very 
case, the allegations of the bill can hardly be construéd as 
making any specific charge of fraud. 

On the 4th of December, 1874, the wuardian sold to Har- 
mening 400 acres of land at $15.00 per acre, being one-half 
more than the appraised value of the land, and said sale was 
duly reported and confirmed, and a decree ordered to be made to 
Harmening. The terms of this sale were one-third cash, one- 
third in one and one third in two years, and the guardian was 
ordered to pay $1,500.00 to Mary Arrowsmith, as her dower 
interest in the property, li aving $4,500.00 in all to be aceounted 
tor by the guardian to his ward. The $5,000.00 bond was more 
than sufficient to cover this whole amount, and when we consider 
that the payments were extended over two years, it does not seem 


an evidence of bad faith that he was not required to give any 
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additional bond. From the time of Harmening’s first payment 
in November, 1869, to his last in 1876, the payments were so 
distributed that Gleason would, in the ordinary course of his 
duties, have made disbursements and settlements long before the 
amount in his hands approximated anything like $5,000.00 

The bill charges that there was no necessity for this last sale, 
and that the guardian had in his hands large sums derived from 
the sales before described (we know they could not have exceeded 


$1,600.00), as well as considerable sums (not specified), all of 


which was known to the said Court and the said Harmening, and 
that Gleason for the purpose of getting money into his hands for 
his own private gain, and willing that Harmening should get the 
lands at a low and under price (50% more than the appraised 
value) connired and colluded with him. to <e |] the lands, etc. It 
recites that they had risen in value, but does not charge that they 
were worth more than $15.00 per acre, or that the price paid by 
Harmening was grossly inadequate. It charges that the Court 
™ illegally confirmed the said sale.” 

Finally the bill charges in general terms that “all the sales 
made by said Gleason were in violation of his trust, and that the 
pre te nded confirmations thereof, ana the cle eds made in purstianee 
thereof. were each and all of them made and done in riolation 
of law, and were in fraud of the rights of vour orator in the 
pre mises,” 

These charges are all against inanimate things; against the 
orders of the Court, the entries on its Journal: against the sales, 
confirmations and deeds The bill charges that the entry Was 
‘illegnl, false and fraudulent.” not that anybody by misrepre- 
sentation, or concealment, or fraudulent contrivance of any kind 
procured it to be made : that the sales are illegal, unnecessary 
and void, not that any misrepresentations were made, any con- 
cealments attempted, any purchasers misled or hindered from 
buving, or any secret trust arranged between the guardian and 
the purchaser; that the confirmations were illegal and pretended, 
not that any one forged orders of confirmation, or procured them 
to be entered without the knowledge or authority of the Court, 


not that the Judge of the Court (who oceupied that position for 
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over thirty years, with the entire respect of the community) cor- 


ruptly and with evil intent made such orders, for the purpose of 


depriving said infant of his lands, and the proceeds of their sale. 

When examined closely, the allegations amount to little more 
than a charge that said orders, sales, confirmations, ete., were 
irregular in some respects and, in the opinion of eounsel for 
appellant, erroneous. 

The necessity for the sales, and the sufficiency of the price 
were matters of fact which the Court must pass upon before con- 
firmation, and unless there is some specific allegation of corrupt 
action on his part, or fraudulent misrepresentations or conceal- 
ment on the part of Gleason and Harmening, by which the Court 
was imposed upon and induced to make unjust decisions in 
ignorance of what he ought to have known, his action must ly 
held as final. 


( “nited States vs, Throekmorton, Pa L. >. 61, (. S-5). 


In Blanchard Vs. Brown, - Wall. 250). this Court saVs eine 
“such questions of fraud and irregularity could by 
disposed of as well at law as in Chancery.” “ A) grossly inad- 


equate price Is under some circumstances evidence of traud and 


a fit subject of inquiry by a jury, in determining the validity of 


a sale made under legal process.” 
“A general charge of confederacy against the defendants, 
though formerly customary would now, except under very special 


circumstances, be deemed idle and up ‘rtinent.’”’ 
1 Daniell’s Ch. Pl and Pr. pagre 2G»). 


“Tn suits instituted for the purpose of impeaching Cransac- 
tions on the ground of fraud, it is essential that the nature of the 
case should be distinctly and accurately stated. A mere genera! 
charge of fraud without alleging specific facts Ix not sufficient to 
sustain the bill. It must be shown in what the fraud consists, 
and how it has been effected. The fraud alleged must be set forth 
specifically, in particular and in detail, so that the person against 
whom it is charged, may have the opportunity of knowing what 


he has to meet, and of shaping his defense accordingly. Fraud 


-— 


- 


is a conclusion of law, and it is wholly immaterial and insufficient 
to allege that an instrument has been obtained by fraud, unless 
the things done constituting the fraud are stated on the face of 


the bill. 
Kerr on Fraud and Mistake, page 365. 


\ bill to set aside, or rather to prevent one from having the 
benefit of, a judgment on the ground that it was obtained by the 
opposite party’s fraud, should be very specific in its allegations, 
since a judgment is a record of the highest authority ; the plain- 
tiff should accordingly, unless he can show some sufficient reason 
for not doing so, set up as distinctly as possible the parties to 
the fraud; 7. e., the names of all who were concerned in it and 


the wav in which the Court was imposed upon.” 
Bigelow on Fraud, page 118. 


‘‘ Where a bill sets forth such leading facts as do not, when 
analyzed, show a case.of fraud or mistake, allegations or aver- 
ments in the bill that there was fraud or mistake, and the expres- 
sions ‘fraudulently,’ ‘deceitfully,’ ‘by mistake,’ ete., inter- 


spersed throughout it, will not bring the case within equitable 


jurisdiction, even on a demurrer to the bill.” 


Maqvniue vs. Thompson, 2 Wall. Jr. 209. 


In Marquez vs. Frisbie, 101 U.S. 478, this Court says: “So 
also as regards the allegations of fraud and imposition.” - ? 
“The next is that, before the passage of that act, the Commis- 
sioner of the General Land Office, at the instigation of defend- 
ants, fraudulently and unjustly ordered that the surveys of the 
land should be withheld by the Surveyor General. Unless the 
mere use of the word fraudulent makes his order a fraud, it is 
impossible to see any wrong in withholding these surveys while 
( ongress was considering,” ete, 

“It is also alleged that defendants will * * * thus wholly 


defeat the just claim and right of plaintiff, who will thus be 


fraudulentiy deprived of the land which he has settled and 


improved under the guarantee of the laws of the land, and which 
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is evidently the intent and purpose of said defendants in prose- 
cuting their unjust and fraudulent claim to the land aforesaid.” 

“It is too obvious for comment that in all this the only use 
of the words fraud and fraudulently is to stigmatize acts which 
are adverse to the plaintiff's views of his own rights.” * * * 

“It is idle at this day to suppose that the expensive ma- 
chinery of a Court of Equity is to be put in operation for the 
purpose of reversing and reviewing the judgments of the tri- 
bunals to whom that question is by law intrusted on such loose, 


untraversable allegations of fraud in general.” 


Seealso: Ambler vs. Choteru, 107 U.S. 590-591. 
Amory Vs. Amory, 3 Bissell, 266. 
Pendleton vs. Galloway, 9 Ohio, 178-180. 


If this Court should consider that it is its province to 
examine the proceedings of the Probate Court of Defiance 
County with a view to determining whether the same were 
erroneous or not, we submit that in such investigation they 
would be governed by the rules applicable to a similar proceed- 
ing on a bill of review, and would be limited in the investiga- 
tions to errors of law apparent on the face of the Record. 


Grigge vs. Greer, 3 Gil. (II. 2). 
Whiting vs. Bank, 13 Pet. 6, 14. 


Bearing in mind the fact that the Record of this proceeding 
for the sale of real estate commenced with the filing of the peti- 
tion for the sale in the Probate Court by the guardian, and end- 
ing with the confirmation of the last sale and the ordering of the 
deed, the Record of the Proceedings to sell land is on its face free 
from error of law prejudical to the ward. 

The Record shows the proper application by proper petition 
by the proper party, the due and proper service of notice, a 
hearing on the evidence, finding of necessary facts, proper 
appraisment and return, a finding by the Court that a bond had 
been given by the guardian, with reference to the value and sale 
of said real estate, and that the bond is sufficient for said sale, 
an order of sale, sales made and reported by the guardian to 
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the Court in accordance with law and the order of the Court, 
on the best terms obtainable, and an examination and investiga- 
tion thereof by the Court, and its confirmation thereof, and its 
order that deeds of conveyance thereof be executed by the 
guardian to the ‘purchaser. From beginning to end, so far as 
the record discloses, there is not the slightest informality even in 


the proceedings. 


Mary Arrowsmith is a necessary party, because she had a 
dower interest in the real estate described, at the time the title 
was divested by the proceedings in the Probate Court, and the 
guardian was ordered to pay her a large part of the proceeds of 
the sales in lieu of her dower. If the sales should be declared 
invalid, the parties could only be restored to their original posi- 
tions by having the widow in Court and an account taken of her 
dower interest and the moneys paid to her. The jurisdiction of 
the Probate Court to make an allowance in lieu of dower de- 
pended upon their right to order a sale of the land. If they 
had no such right, her dower was not extinguished. 

Sec. 3, of the Probate act, provides that “ Probate Courts 
shall have concurrent jurisdiction, 

“I. In the sale of lands on petition by exeentors, adminis- 
trators and guardians and the assignment of dower in such cases 
of sale.” 

1 Revised Statutes of Ohio, See. 525. 
2 Swan and Critchfield, p. 1213. 


RESUME. 
[. 


[f the sales were void, for want of jurisdiction or for fraud, 
appellant has a plain, adequate and complete remedy at law, 
to wit: an action to recover possession of the property, with 
which, under the Ohio Statutes, he can unite an action for rents 
and profits. 

Il. 

Where the party has a plain, adequate and complete remedy 

at law, a United States Circuit Court will not entertain a bill in 


equity in the case. 
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IT]. 

The United States Cireuit Court for the Northern District of 
Ohlo has no jurisdiction in error, or by appeal, over the State 
Courts, and no power to set aside the orders and proceedings 
of the Probate Court of Defiance County. 


lV. 
There is no error apparent on the face of the proceedings for 
the sale of real estate in the Probate Court, and such error only 
could be reached and corrected by a bill of review. 


v. 
Appellant does not ask for-any specific relief which it is 
within the power of the United States Court to grant. His bill 
does not state a case, or pray, for an injunction, for possession, to 


have his title quieted, or to have defendants held as trustees. 


VI. 
The charges of fraud in the bill, are not sufficient as against 
John F. Harmening, to warrant the Circuit Court in assuming 
jurisdiction in equity even if the remedy at law was doubtful. 


VI. 


Mary Arrowsmith, mother of the appellant, had a dower 
interest in the premises, which was directly affected by the pro- 
ceedings in the Probate Court of Defiance County, and she is 
therefore a necessary party to any suit to annul or set them aside. 


WM. C. COCHRAN, 
HENRY B. HARRIS, 


Attorneys for Defendants, 
Amelia F. Harmening et al. 
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IN THE 


Supreme Court of the ited States. 


OCTOBER TERM, A. D. 1888. 


DICK KE. ARROWSMITH, Appetranrt, 
against 


EDWARD H. GLEASON er AL., APPELLEEs. 


BRIEF OF APPELLANT IN REPLY. 


1. We claim that under the averments of the bill of com- 
plaint, notwithstanding the decisions of the supreme court 
of Ohio in the cases of Mauarr vs. Parrish and of Arrowsmith 
vs. Harmening, on which the appellees’ attorneys seem mostly 
to rely, the pretended order of sales and the sales themselves 
made thereunder in the proceedings of the probate court of 
the lands described in the bill were not only erroneous and 
voidable, but absolutely void. 

At the time this pretended order of sale was made by the 
probate court or judge the following provisions of law as to 
making of appraisement and giving of sale bond in such 
proceedings were in force in Ohio: “ Upon the appraisement 


of said real estate being filed, signed by said appraisers, the 


.) 


court shall require such guardian to execute a bond to the 
State of Ohio in double the appraised value of such real estate, 
with condition for the faithful discharge of his duties and 
the faithful payment and accounting for of all moneys aris- 
ing from such sale according to law.” 
18. & C., p. 676, sec. 27. 

“Upon such bond being filed and approved by the court 

it shali order the sale of such real estate,” &c. 


Swan & Sayler, 3853. 


These provisions of the statute law of Ohio, in as strong 
language as it is possible to use, make it a condition prece- 
dent to the vesting of jurisdiction in the court to order the 
sale—i. e., over the subject-matter of the proceedings—that 
the sale bond shall be first taken in double the amount of the 
appraisement first to be made before the court has power to 
order the sale, and the fact that this bond was waived, as re- 
cited in the proceeding, is but evidence of the’ collusion of 
the probate judge to the fraud of the parties, which in sub- 
stance is charged in the bill. We do not deny that while 
the probate court is a court of inferior as well as:limited ju- 
risdiction under the law of Ohio, as construed by its supreme 
court, it is such a court of record that its jurisdiction will be 
presumed, though the facts which constitute it are not set out 
in the record; but when, as in this case, the record is not 
merely silent, but it appears on the face of it that there is an 
attempt to exercise a jurisdiction or power not conferred by 
law, this presumption ceases and all proceedings thereunder 
are void. 

Moore vs. Starks, 1 Ohio St., 369. 


Scott vs. Bracket. 89 Ind.. 418 and 419. 


a 
—) 


And the same is held in effeet in— 
Grignon’s lessee vs. Astor, 2 How., 339, 340. 


Galpin vs. Page, 18 Wall., 350. 


The law is.well settled that when the jurisdiction of a 
court is put in issue by a denial this presumption may be 
disproved. Now, while it is apparent on the face of the 
record of the probate court that no bond was given at the 
time of the appointment of the guardian, this issue is made 
by an express averment in the bill of complaint that no such 
bond was given (printed Record, p.5). This does away with 
the claim of appellees’ solicitors, made in their brief, that 
this court will presume such a bond was given, the record of 
the appointment not being set out and the bond not being 
required to be madea part of the record (See this question 
discussed in opinion of court, Thompson vs. Whitman, 18 
Wall., 457.) So it follows, as a legal conclusion, that where 
tht record itself of the case contradicts it such presumption 
cannot prevail. 

With few exceptions, this Supreme Court and the supreme 
courts of the States generally, where there has been a non- 
compliance with the preliminary requirements of the law, 
or where the courts have exceeded the powers conferred on 
them by law, have held administrators’, guardians’, and 
other judicial sales not only voidable, but absolutely void. 

See Boswell’s Lessee vs. ( Lis, 9 How.. 336. 

See especially page 350 of the opinion of Justice Me- 
Lean. 

Pennoyer vs. Neff, 95 U.S., 714. 

Moore vs. Starks, supra. 


( ampbell Vs. Knights, 26 Maine, 224. 


Parker vs. Nichols, 7 Pick., 111. 
Williams vs. Reed, 5 Pick., 480. 
Blackman vs. Bauman, 22 Wis., 611. 
Cooper vs. Southerland, 3 Iowa, 114. 
Thornton vs. Mulquinne, 12 Iowa, 549. 
Wiley vs. White, 3 Stew. & P., 355 (Ala.). 
Currie vs. Stewart, 26 Miss., 646. 
Babcock vs. Cobb, 11 Minn., 347. 
Williams vs. Morton, 38 Maine, 47. 
Doe vs. Jackson, 51 Ala., 514. 

Stewart vs. Baily, 28 Mich., 251-4 
Ryder vs. Flanders, 30 Mich., 3386. 
McKeever vs. Ball, 71 Ind., 398. 
Megowan vs. Way, 1 Met. (Ky.), 418. 
Wells vs. Cowherd, 2 Met. (Ky.), ol4. 

| Watts vs. Pond, 4 Met. (Ky.), 61. 

Lloyd vs. Erwin, 29 Grattan (Va.), 508. 
Rankin vs. Miller, 43 Iowa, 11. 

Lyman vs. Conkey, 1 Met. (Mass.), 521. 
Wilkinson vs. Filby, 24 Wis., 441. 


Nor is.it even necessary to return the consideration—a 
question which, however, is not involved in the case at bar, 
no money ever having come to the possession of the ap- 
pellant. 

Self vs. Taylor, 33 La. An., 769. 
Miller vs. Smith, 26 Minn., 248. 
Walsh vs. Young, 110 Mass., 399. 
Reynolds vs. McCurdy, 100 Ill., 356. 


~) 


2. But the appellees take shelter under the decisions of the 
supreme court of Ohio in the cases of Mauarr vs. Parrish, 26 
Ohio St., 636, and of the ejectment suit of the appellant in 
this matter, 42 Ohio St., 254. In the latter case the court 
labors hard in attempting to show that the decision of 
Mauarr vs. Parrish had become a rule of property in Ohio, 
when, so far as it has any bearing on the requirement of the 
sale bond, as a condition precedent to the power of the court 
to make an order to sell this land, it had never been heard 
of in Ohio until unearthed by appellees’ counsel in the latter 
case. lurther,in that case, according to every presumption 
of law, as appears from the third proposition of the syllabus 
and the facts as stated, the law was complied with by the 
giving of a sale bond, though perhaps “ new bonds” were not 
required at “the time of making the order, as from the case 
it appears, page 627, that ‘the record does not show that at 
the timeof ordering the sale the court required the guardian 
to give additional bonds or security, as the statute requires, 
but, instead thereof, that the court found the bonds already 
riven to be sufficient.’ ” 

There was but one minor in the case, Laura Parrish. The 
guardian at the time of his appointment was not required 
to give but one bond, and, as the case recites that “ bonds” 
were given, it must be presumed in law that a bond was 
given in view of, and conditioned as required by, the law forthe 
sale of the premises described in the case, and the most that 
can be said for the court in regard to its decision in the 
Arrowsmith case is that it mistook the import of the decision 
of Mauarr vs. Parrish. 

But whether or not the decision in Mauarr vs. Parrish had 


become a rule of property in Ohio the appellees cannot claim 
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under it in this suit. Harmening, through the pretended 
sale set out in our bill, did not get possession of this minor’s 
lands, relying on the law of that decision, as the decision was 
made some time, in the year 1875, and the order of sale made 
by the probate court, under which he bought, was en- 
tered November 10, 1869, and his pretended purchases act- 
ually made November 15, 1869, February 15, 1873, and De- 
cember 4, 1874, all prior to that decision. Having obtained 
possession of our property without authority of law, no change in 
the law can enable the appellees to hold it. 


Strong vs. Strauss, 40 Ohio St.. 87. 


>. Atthetimeof the decision of the ejectmentsuit of Arrow- 


vs. Harmening by the supreme court of Ohio the case of 


Mauarr vs. Parrish, as the supreme court construed it, was 
not only,as we have shown, antagonistic to the law as gener- 


ally held throughout the land, but was an anomalous de- 


cision in Ohio, contrary to the drift of the other decisions of 


that State, and in no sense could it be said to be established 
law so as to be a rule of property. In the case of— 


Lessee of Perry VS. Brainard, 1] Olio, 442. 


e 


It was held under a statute giving the choice of guardians 
to femaleminors when arriving at twelve years of age, and 
requiring the court to appoint a guardian if this choice was 
not exercised after due notice, that a sale of the minor’s land 
made by her former guardian when she was twelve years 
and eight months old, under regular proceedings instituted 


for that purpose and confirmed by the court, was absolutely 


acme, 


bet 
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void, and that she could recover back the lands in eject, 
ment after she became of age. 

The case of Maxsom vs. Sawyer, 12 Ohio, 195, does not 
conflict with this, -but in effect holds the law the same. 
There a sale bond was given; and the court holds that the 
bond (at the time of the guardian’s appointment), not being 
required to be carried into the record, and the record being 
silent-as to it, it will be presumed that one was given. See 
especially page 206. 


Moore vs. Starks, supra. 


The decision of Perry vs. Brainard was followed by the su- 
preme court of Ohio in— 
Favorite vs. Booher’s Adm’r, 17 Ohio St., 555, and in 
Dengenhart vs. Cracraft, 36 Ohio St., 572. 
See also the analogous cases of— 
Foresman vs. Haag, 36 Ohio St., 102, and 


Wehrle vs. Wehrle, 39 Ohio St., 365. 


We think it will appear from the foregoing that at the 
time of the decision of the ejectment case in 42 Ohio St. the 
court mistook the law In supposing that Mauarr vs. Parrish 
had become a rule of property in Ohio, but that the con- 
trarg was the law. For the purposes of this case, then, this 
Supreme Court will for itself decide how the law should be 
held in order to do justice between the parties. 

Carroll vs. Carroll, 16 How., 275, 286. 


Pease vs. Peck, 18 How., 595, 592. 


4. But had the law of Mauarr vs. Parrish become settled, 
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so as to have been a rule of title to property in Ohio at the 
time of the decision of the ejectment case of Arrowsmith vs. 
Harmening, it in no manner estops the appellant from bring- 
ing this suit. 

Hart vs. Sansom, 110 U.S., 151, and see— 


Fenn vs. Holme, 21 How., 481. = 


The case of Mauarr vs. Parrish was not only bad in itself, 
but it had not become the settled law of Ohio, even if there 
had been no other decisions in conflict with it. 

lor the doctrine of “ stare decisis” to apply, there must 
have been such an acqulescence and for such a time as it 
would have become embodied into the law of the State, so 
as in truth to be a rule of property; whereas the ejectment 
suit of Arrowsmith vs. Harmening was the very next com- 
ing before the court wherein the other case could be ques- 
tioned. 

Lane vs. Vick, 38 How., 464. 


Carroll vs. Carroll, 16 How., 286 


This ease of Mauarr vs. Parrish was an innovation on the 
law of Ohio, and, so far as it could be claimed to be an au- 
thority in favor of the appellees, it should have been over- 
ruled by the Supreme Court. “For if it be found that the 
former decision is manifestly absurd or unjust it is declared 
not that such a sentence was bad law but that it was not 
law, as has been erroneously determined.” Broom’s Max- 


ims, Morg., p. 153, 6th Am. ed. This doctrine of “ stare = 


decisis” is held very differently from Arrowsmith vs. Her- 


; 


mening, in Kearney vs. Ruttles, 1 Ohio St., 362, which con- 


oe 
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fines the rule to property “ which becomes valuable and changes 


hands upon the faith of such decisions.” 


The supreme court of Ohio, in the ejectment case of Arrow- 
smith vs. Hermening, remits us to some proceeding in error 
to reverse this order of sale of the probate court. We felt 


that we had a right according to every principle of law and 


justice to a recovery in that suit, and concurrently with this 


appeal we took error from that decision to this Court. On 
motion of the defendant to dismiss the writ of error that 
case was aflirmed without argument by this Supreme Court, 
on the ground that where a State enacts laws for the protec- 
tion of the property of its. citizens this Supreme Court will 
not interfere on error with the construction placed on sch 
laws by the State courts. 


Arrowsmith vs. Harmening, 118 U.58., 194. 


The Chief Justice was, however, mistaken in his state- 
ment of ‘the case (p. 195) that a claim of Federal right was 
first set up in the supreme court of the State for the first 
time in that case. One ground assigned in the motion for 
a new trial in the court of common pleas was that the judg- 
ment was ° contrary lo thee lau of the land,” and the same was 
assigned as error in the petition of error in the district court, 
while it is true equivalent language, “ without due process of 
law,” appeared in the petition in error in the supreme court of 
the State for the first time. We did not move for a rehearing 


of the case. for the reason that we believed then and still be- 
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lieve that we can have our rights fully determined in this 
appeal now at hearing. 

In remitting us tosome proceeding in error the supreme 
court of the State does not point out to us any remedy nor 
prescribe what course we should pursue, if indeed they knew 
of any course provided by law. ‘The appellees’ counsel in 
their brief kindly say that the minor could have appealed 
from the order of sale of the probate court to the court of 
common pleas of the county; possibly, if this infant, then 
six years old, had been precocious enough to have under- 
stood his rights, and either been able to have gone into court 
personally or retained counsel for that purpose. This he 
must have been able to do, for his guardian was antagonistic 
to him, and no guardian ad litem was either required by law 
to be or was in fact appointed. 

We know of no provision in the law of Ohio for a review 
on error of proceedings of a guardian to sell his ward’s lands, 
by the minor, either before or after he becomes of age. As 
the guardian represents the minor it would be practically 
taking error from a decision in favor of himself; hence the 
sale bond is required for the ward’s protection as a condition 
precedent to the order of sale and before the court can ac- 
quire Jurisdiction of the subject-matter of the suit. 

sut we are not left to our own construction of the law on 


this question. Before the ejectment suit was brought in the 


court of common pleas of Defiance county suit was instituted 
by the successor of Gleason to the guardianship of the prop- 
erty of the minor, Rinaldo Evans, against Hardy and Glea- 
son to recover on the guardian’s bond the proceeds of this 
real estate. ‘The case was submitted to the judge without a ' 


jury, and it was held that no recovery could be had against 


i: 


1] 


the surety, Hardy, on that bond for these proceeds; in other 
words, that the surety on the bond given at the time of his 
appointment by Gleason could not be holden for these proceeds. 
Within two vears after coming of age Arrowsmith took 
error to the district court to reverse that judgment, which pe- 
tition was dismissed by the circuit court of that county (the 
suecessor to the district court) on the ground that a minor 
after coming of age could not-take error to reverse such a 
proceeding, unless error was actually taken within the two 
years allowed for proceedings in error generally. 


1 Ohio C. C. Rep., 340. 


This was a proceeding to reverse a Judgment against his 


guardian and not in his favor. It is the last and, indeed, 


‘only decision of Ohio directly on this subject, to our knowl- 


edge, and is the settled law of that.circuit; but our Supreme 
Court querves whether the law is not the same. 


Favorite vs. Booher’s Adm’r, 17 Ohio St., 548. 


The supreme court of the State in deciding the ejectment 
suit refuse to express any opinion on this question; but even 
if a proceeding in error lay it would be entirely inadequate 
to restore the complainant lis lost property. The appellees 
could not be made parties to it, nor would a reversal divest 
them of their wrongfully acquired title. We could only look 
to the proceeds of the sale, which we tried to secure as above, 
when we were turned out of court. ‘The appellees’ counsel 
say we should sue in ejectment. With their ill-gotten gain 
they now laugh at us, under shelter of the supreme court of 
Ohio, and when we ask bread of your Honors they would 


give us a stone. 
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Very soon after the decision of the common pleas court 
to the effect that we had no remedy on the guardian’s bond 
we instituted the suit in ejectment in the same common 
pleas court. ‘This was submitted to the court without the 
intervention of a jury, and the same judge now decided that 
ejectment did not lie. He was a member of the district 
court of Defiance county when the ease came before it on 
error and was affirmed, and likewise had become a member 
of the supreme court of the State, when the same case—Ar- 
rowsmith vs. Harmoning—was heard, and he took part in 
the decision. We state these facts merely. So the State 
supreme court knew, in expressing no opinion whether an 
action lay on the guardian’s bond, that a suit had been 
brought to recover on that bond, and that we had been 
turned out of court. 

Of course, the decision of the supreme court of Ohio in 
the ejectment suit is a bar to any other action in ejectment 
in any court. In remitting us to a proceeding in error, if 
any existed, the court in substance decides that the proceed- 
ings of the probate court under which the complainant’s 
lands were sold were erroneous and voidable. We cannot 
fora moment presume that the court (like counsel on the 
other side) were trifling with us. We have attempted to 
show this court that we have no remedy—at best, no effective 
remedy—by a proceeding in error. The counsel for the appel- 
lees, in their authorities claiming that the United States cir- 
cuit courts have no appellate jurisdiction to review the de- 
cisions of the State courts, have mistaken the import of our 
bill. It is not a proceeding in error nor a bill of review for 
that purpose, but an original bill in equity (in the nature of 


a bill of review, if your honors so please to call it) to vacate, 
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annul, and hold for naught, utterly wipe out of existence, those 
pretended proceedings of sale in the probate court. Ifa bill 
in equity for that purpose would lie in a court of original 
jurisdiction of the State, it lies in the United States circuit 
court under the averments of citizenship of the parties made 
in the bill. 

Now, if the order of sale were void for want of jurisdiction 
or for any other alleged cause, then the bill lies to clear 
away the matter from the record, or if voidable under the 
allegations of the bill then it can be vacated. My associate 
in his opening brief has cited authorities in support of this 
doctrine. It must be borne in mind that we are attacking 
the order of the probate court for want of jurisdiction, and 


v 


that the case of Neugué vs. Clapp, 101 U.S., cited by de- 
feudant’s counsel, does not. apply. It is absurd for counsel 
on the other side to tell the court that the lower court has 
decided this question in their favor, unless they question the 
appellate jurisdiction of this Supreme Court to review that 
decision, for that is just the question we have brought here 
to have decided. If there are too many or too few parties 
in the suit that isa matter of amendment. I do not think 
this Court will turn us away empty just on this account 
If, as appellees’ counsel intimate, their clients hold the ap- 
pellant’s property in trust for him, under our prayer for 
general relief this court will declare him a trustee and re- 
quire them to give an account of their stewardship. It has 
been said by an eminent judge of Ohio that the prayer for 
general relief in equity, is the best ever made, excepting only 
the Lord’s Prayer, and that under it anything within the 
jurisdiction of the court would be granted. It remains for 


this Supreme Court, the last to which we can resort, to say 
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whether this appellant, who has been active and vigilant 


since he became of age to pursue the remedies his counsel 
advised him he had for the purpose of recovering his in- 
heritance, of which, as we aver, he was fraudulently stripped 
when but six years of age by those who should have been 
his protectors, and under color of fraudulent judicial pre- 
ceedings, shall go hence without remedy or his inheritance 
be restored to him. 
Hienry NEWBEGIN, 


Of Counsel for Appellant. 
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In the Court of Claims. Term 1882, 18838. 


Davis ‘Tittson and WitiraM C. Kinasiey, Copartners | 
Trading under the Style of The Hurricane Island | 


Granite Company, » No. 18399. 
vs. | 
THE UNITED STATES. | 


To the Honorable Court of Claims: 

Your petitioners, Davis Tillson and William C. Kingsley, co- 
partners trading under the style of The Hurricane Island Granite 
Company, respectfully represent as follows: 

On or about the 2d day of April, 1873, said Davis Tillson and 
William C. Kingsley, copartners trading under the style of The 
Hurricane Island Granite Company, entered into a written contract 
with the defendant, acting by A. B. Mullett, supervising architect of 
the ‘Treasury Department of the United States, a copy of which con- 
tract, marked “A,” 1s hereto attached. On or about the 17th day of 
September, 1877, the petitioners entered into a written contract with 
the defendant, acting by James G. Hill, supervising irchitect of the 
Treasury Department of the United States, a copy of which, marked 
“ B.” is hereto attached. 

The second of said contracts was a modification of the 

Z first, and both provided for the sale of pranhite by the peti- 

tioners to the defendant for the construction of the United 

States custom-house building to be erected at St. Louis, in the State 

of Missouri, and for cutting, boxing, transporting, and delivering 
the same. 

l. by the stipulations of the first of said contracts the petitioners 
became bound to deliver at their own risk, at the site of said build- 
ing, the cut stone therein specified, including both the cost and 
value of the raw material and the cost and value of the cutting 
thereof; and the defendant agreed, among other things, to pay to the 
petitioners for assuming such risk the fell cost of insurance on the 
value of such cutting, increased by fifteen per centum thereof; and 
the petitioners became under said first contract the insurers of the 
value of the cutting of the granite specified in the schedule marked 
“C.” hereto attached, which cutting amounted in value to the sum 
of $1,465,191.61. The just and reasonable cost and value of such 
insurance was ]$ per centum on granite of the value of $976,794.40 
shipped under deck, amounting to the sum of $14,651.92, and 4% 
per centum on granite of the value of $488,397.21 shipped on deck, 
amounting to $22,767.45, and the aggregate of said insurance, 
with 15 per centum added, 1s $43,032.27. The defendant has not 
paid said sum of $43,052.27 nor any part thereof. 

2. By the second of said contracts the petitioners became bound 
to deliver at the site of said building stones of the number, form, size, 
and quality covered by the contract, but did not become bound to 
deliver any particular stones, nor responsible for the cost or value 
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of the cutting in cases of loss. On the contrary, the defendant be- 
came an owner of such an interest in said granite before its ship- 
ment from the quarry of the petitioners as bore to the interest of the 
petitioners therein the same proportion which the cost and value of 

the cutting bore to the cost and value of the raw material; 
3 and in case of loss the same fell upon the parties in the pro- 

portion of their respective interests, and the petitioners were, 
notwithstanding such loss, still bound to furnish the full quantity 
provided for in said second contract, and the defendant was bound to 
pay the cost of replacing all cutting so lost. On the 9th day of De- 
cember, 1877, the schooner Catawamteak sailed from Hurricane 
Island, in the State of Maine, where the quarry of the petitioners 
was and is located, for the city of Baltimore, laden with a cargo of 
cut granite, to be used in the construction of the said building at St. 
Louis, in the State of Missouri. 

Said granite had been furnished and cut for the defendant by the 
petitioners under said second contract. The petitioners owned an 
undivided interest in said cargo equal to the value of the uncut 
stone. The defendant owned an undivided interest therein equal to 
the value added by the cutting. The entire valueof the said cargo 
was $54,623.84. The value of the defendant’s interest therein was 
$51,961.59, and the value of the interest of the petitioners therein 
was $2,662.25. On the 4th dav of January, 1875, said schooner 
struck on Point No Point,in the Chesapeake Bay, where, having re- 
moved a part of said cargo, she remained until January 14th, 1878, 
when she was taken in tow for Baltimore by wreckers employed by 
her master, and said cargo was saved. It was the right of the peti- 
tioners under said second contract to submit to the loss of the raw 
material and to leave the defendant to bear the loss of the cutting, 
which, but for the assistance of said wreckers, would have been total. 
In that case the petitioners would have been bound only to replace 
the raw material lost, and the defendant would have been compelled 
to pay the cost of cutting the same. 

But the petitioners advanced the cost of saving both the raw ma- 
terial, which was their own property, and the cutting, which was the 

property of the defendant. The contributive share due from 
n the defendant for saving the interest of the defendant in said 
cargo amounted to the sum of $1,287.60, which sum was ad- 
vanced by the petitioners on or about the 4th day of January, 1878. 

The defendant received and used the property so saved. ‘The 
defendant thereupon became bound by an implied contract to pay 
to the petitioners said sum of $1,287.60, but has never paid the same 
nor any part thereof. 
do. On the Ist day of November. 1877, the schooner Joseph l’ar- 
well sailed from Rockland, in the State of Maine, for said city of 
Baltimore, laden with a cargo of cut granite to be used in the con- 
struction of said building. Said granite had also been furnished to 
the defendants by the petitioners under said second contract. The 
petitioners owned an interest in said cargo equal to the value of the 
uncut stone, and the defendant owned an interest therein equal to 
the cost of the cutting. Theentire value of the cargo was $23,681.87. 
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The value of the interest of the defendant therein was $21,475.76, 
and the value of the interest of the petitioners therein was $2,206.11. 
On or about the 8th day of November, 1877, said schooner being 
near Hart Island, in Long Island Sound, collided with the steamer 
John H. Starin and was sunk in deep water. It thereupon became 
the right of the petitioners tosubmit to their loss of the raw material 
of said cargo and to leave the defendant to bear the loss of the cut- 
ting, which, but for the aid of wreckers, would have been a total 
loss. In that case the petitioners would have been bound only to 
replace the raw material lost, and the defendant would have been 
compelled to pay the cost of cutting the same. But on or about the 
18th day of January, 1878, the raising of said cargo was completed 
by wreckers employed for that purpose by the master of said schooner, 
aud said cargo was forwarded by the schooner Luella A. Snow to 
Baltimore. And the petitioners advanced the costof saving as well 

the value of the cutting, which was the property of the de- 
5 fendant, as the value of the raw material, which was the prop- 

erty of the petitioners. The contributory share due from the 
defendant for saving the defendant’s interest in said cargo amounted 
to the sum of $1,981.75, which sum was advanced bv the petitioners 
on or about the 22d day of November, 1878. 

The defendant received and used the property so saved, and the 
defendant became thereupon-bound. by an implied contract to pay 
to the petitioners said sum of $1,981.73, but has never paid the same 
nor any part thereof. 

{. Under said contracts it was no part of the duty of the petition- 
ers to provide transportation of the boxing of said granite, which 
was not required for the protection of the raw material, the prop- 
erty of the petitioners, but was used for the sole purpose of protect- 
ing the cutting, which was the property of the defendant, and yet 
the petitioners provided transportation from said Hurricane Island, 
in the State of Maine, to St. Louis, in the State of Missouri, for 480 
tons of said boxing, as shown by the schedule marked “ D,” hereto 
attached. ‘The just and reasonable value of said transportation was 
$10.57 per ton, amounting in the aggregate to the sum of $5,073.60 
The defendant received and enjoyed the benefit of the transporta- 
tion of said boxing and became bound in an implied contract to 
pay for the same, but has never paid the said sum of $5,075.60 nor 
any part thereof. 

5. The defendant was bound by said second contract to receive 
the granite inspected and accepted by the defendant’s agent and 
shipped by the petitioners from gaid Hurricane Island and trans- 
ported to St. Louis, in accordance with the terms of said second con- 
tract; but on or about the 14th day of June, 1879, the defendant, 
by Henry G. Isaaes, the superintending architect in charge of said 
custom-house building at St. Louis, refused to receive about 311 tons 
of granite which had been inspected and accepted by the defend- 

ant’s agent, and had been shipped by the petitioners and 
6 transported to St. Louis, in accordance with the terms of the 
contract, and the petitioners were compelled to and did incur, 


in the months of June and July, 1879, an expense of $322 in un- 
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loading, handling, and reloading said granite. The defendant, by 
said breach of its obligation under said contract, became liable to 
pay to the petitioners the said sum of $322, but has never paid the 
same nor any thereof. 

No action on said claim has been had, as the petitioners are 1n- 
formed and believe, by Congress or by any of the Executive Depart- 
ments, except such as is shown in the exhibit marked “ E,” hereto 
attached. ‘The petitioners are the sole owners of said claim, and no 
other persons are interested therein. No assignment or transfer of 
said claim or of any part thereof or interest therein has been made, 
and the petitioners are justly entitled to the amount therein claimed 
from the United States after allowing all just credits and offsets. 
The petitioners are citizens of the United States, residing at Rock- 
land, in the State of Maine, and have at all times borne true al- 
legiance to the Government of the United States, and have not in 
any way voluntarily aided or abetted or given encouragement to 
rebellion against the said Government, and they believe the state- 
ment of facts in this petition to be true. 

The petitioners therefore demand judgment against the United 
States for said five sums of $43,032.27, $1,287.60, $1,981.73, $5,073.60, 
and $522.00, amounting in the aggregate to the sum of $51,697.20. 

WM. C. KINGSLEY, 
DAVIS TILLSON. 


STATE oF MAINE, } 
Knox County, } ae 


Personally appeared before me the above-named Davis Tillson 
and took oath that the statements above signed by him are true. 
Subseribed and sworn to before me, at Rockland, Maine, December 
16, 1882. 
[SEAL. | W. H. TITCOMB, 
Notary Public. 


County OF KINGs, 
State of New York, | 
Personally appeared before me the above-named William C. Kings- 
ley and took oath that the statements above signed by him are true. 
Subscribed and sworn to vefore me, at the city of Brooklyn, this 
19th day of December, 1882. 
[SEAL. | OQ. P. QUINTARD, 
Notary Public. Kings County. 


Post-oftice address of claimant Davis Tillson, Rockland, Maine; 
of claimant William C. Kingsley, Brooklyn, New York; of Paine 
and Ladd, claimants’ attorneys, No. 412 Fifth street, Washington, 


D. C. 
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Exhibit to Petition. Filed Dec. 29,1882. J. RB. 
United States Court of Claims 


WitxuraM C. Kinestey and Davis TILLson ) 
v. , No. Do. 
THe UNITED STATES. ) 


Now come the petitioners and file the annexed Exhibits A, B, C, 
D, and E, which are referred to in the petition herein filed Decem- 
ber 27, 1882, as thereto annexed, but were by mistake omitted when 
the sheets of the petition were fastened together. 


PAINE & LADD, Aity’s. 


EXHIBIT “A.” 


Contract Between The United States of America and The Hurricane 
Island Granite Company. 


This contract, made and entered into this twenty-second day of 
April, A. D. 1873, by and between A. B. Mullett, supervising archi- 
tect of the United States Treasury Department, for and in behalf of 

the United States of America, of the first part, and Davis Till- 
8 son and W.C. Kingsley, of Rockland, Maine, trading under 

the name, style, and firm of The Hurricane Island Granite 
Company, of the second part, to whom was awarded the contract for 
certain granite required for the construction of the United States 
custom-house building to be erected in the city of St. Louis, Mis- 
souri, on their bid, dated October 24, 1872, and received under ad- 
vertisement dated September 21, 1872, witnesseth : 

That the parties of the second part covenant and agree to and 
with the party of the first part to furnish from their quarry at 
Hurricane Island, State of Maine, and deliver at the site of the afore- 
said building as much gray granite as may be required by the plans 
to be adopted by the Treasury Department for said building: Pro- 
vided, That should such gray granite be found unsuitable for the 
moulding and enriched work of the superstructure of said building 
above the first story the parties of the second part agree to furnish 
granite therefor from other quarries, subject to the approval of the 
party of the first part. 

And the parties of the second part further agree to furnish and 
deliver said granite at such times and in such quantities as may 
from time to time be ordered by the party of the first part, and that 
the granite shall be of the best quality, to be obtained from their 
quarry aforesaid, and of uniform color, free from flaws, stains, or 
discoloring matter, and to the entire satisfaction of the party of the 
first part; the stones to be furnished according to schedules of net 
sizes, to be furnished by the party of the first part, one inch to be 
added to said schedule sizes for every worked face for quarry dimen- 
sions: Provided, That no more granite than shall be required for 
the construction of any story of the building shall be included in 

; | 
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one schedule; and the party of the first part, acting for and in be- 
half of the United States, doth covenant, promise, and agree to pay 
or cause to be paid unto the parties of the second part, or to their 
heirs, executors, administrators, or assigns, in lawful money of 
the United States, the sum of one dollar and 9; ($1.45) per 
cubie foot for every cubie foot in stones delivered and accepted 
under this contract whose quarried dimensions do not exceed 
eighty (80) cubic feet, and for stones of greater dimensions the fol- 
lowing prices: One dollar and -?,® ($1.50) per cubic foot for all 
stones whose quarried dimensions exceed eighty (80) cubic feet and 

do not exceed one hundred (100) cubic feet; one dollar and 
9 °°; ($1.60) per cubic foot for all stones whose quarried dimen- 

sions exceed one hundred (100) cubic feet and do not exceed one 
hundred and thirty (130) cubic feet; one dollar and 4° ($1.70) per 
cubic foot for all stones whose quarried dimensions exceed one hun- 
dred and thirty (130) cubic feet and do not exceed one hundred and 
fifty (150) cubic feet; one dollar and +49; ($1.85) per cubic foot for 
all stones whose quarried dimensions exceed one hundred and fifty 
(150) cubic feet and do not exceed one hundred and seventy (170) 
cubic feet; one dollar and 3% ($1.90) per cubic foot for all stones 
whose quarried dimensions exceed one hundred and seventy (170) 
cubie feet and do not exceed one hundred and eighty (180) cubic 
feet; one dollar and 5; ($1.95) per cubic foot for all stones whose 
quarried dimensions exceed one hundred and eighty (180) cubic 
feet and do not exceed one hundred and ninety (190) cubic feet, 
and two dollars ($2.00) per cubic foot for all stones whose quarried 
dimensions exceed one hundred and ninety (190) cubic feet, pay- 
ments to be made in the following manner, viz: Ninety (90) per 
cent. (nine-tenths) of the value of each schedule to be paid on its 
delivery and acceptance at the site of the building, and ten (10) per 
cent. (one-tenth) to be retained until the completion of the entire 
contract and the approval and the acceptance of the same by the party 
of the first part, which amount shall be forfeited by the parties of the 
second part in the event of the non-fulfillment of this contract to the 
entire satisfaction of the party of the first part. 

And the parties of the second part hereby agree to furnish all the 
labor, tools, and materials necessary to cut, dress, and box at the 
quarry all the granite aforesaid in such manner as may be directed 
by the party of the first part. 

And the party of the first part, acting for and in behalf of the 
United States, doth covenant, promise, and agree to pay or cause to 
be paid to the said parties of the second part, or to their heirs, ex- 
ecutors, administrators, or assigns, in lawful money of the United 
States, the full cost of the said labor, tools, and materials and insur- 
ance on the same, increased by fifteen (15) per centum thereof; and 
for the purpose of determining the amount thereof the party of the 

first part shall employ such agent or agents as he may deem 
10 necessary, who shall have the supervision of such cutting, 

dressing, and boxing, and shall take an account of such cost 
and expense, and shall, for such purposes, be afforded all necessary 
and proper facilities by said parties of the second part. 
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And ‘the parties of the second part further agree to furnish such 
number of men as may from time to time be deemed necessary by 
the party of the first part for the proper prosecution of the work, 
and provide such shops, sheds, and other buildings as may be neces- 
sary for the proper performance of the work and for the accommo- 
dation of the workmer without cost to the Government or compen- 
sation for their use or for the rent of the land on which they may 
be erected. 

And the said parties of the second part further agree to cut, as 
well as furnish and deliver, all granite herein contracted for at such 
times as may be required by the said party of the first part, and in 
default thereof to forfeit and pay to the United States the sum of one 
hundred dollars ($100.00) per diem for each and every day thereafter 
until the final completion of the same, which sum shall be deducted 
from any moneys which may be due them, and if that amount be 
not due them, then their bondsmen are to be held liable for any 
deficiency, to be recovered of them by suitin the name of the United 
States. 

And the said parties of the second part further covenant and 
agree to and with the party of the first part to lease, and hereby do 
let and lease, their quarry or quarries at Hurricane Islane, Maine, 
with all and singular the tools, buildings, wharves, and appurte- 
nances thereto pertaining, unto the said party of the first part, with 
the full right, authority, and power to enter upon, occupy, and use 
the same or procure therefrom any or all such stones as the parties 
of the second part shall fail, omit, or decline to furnish, and said 
lease shall continue in full foree until the final completion of the 
delivery of the granite herein contracted for, it being understood 
and agreed that the object of this lease is to secure to the party of 
the first part a sufficient and suitable supply of granite for said 
building from the quarry or quarries aforesaid, and that such entry 
or occupancy of the said premises shall not be made by the party of 
the first part unless the parties of the second part shall be in default 

and unless the party of the first part shall give to the parties 
Ll of the second part eight (8) days’ notice of intention so to do, 

said notice to be in writing, served personally upon the said 
parties of the second part or left at the shop, office.or usual place of 
abode of the said parties of the second part or with their agent or 
agents. 

And in ease of said default or failure to comply with the condi- 
tions of this contract at the end of said eight (8) days the party of 
the first part shall enter into full and complete possession of the 
said quarry or quarries, with their appurtenances, as aforesaid, and 
shall work them at the expense of the said party of the second part, 
and the full expense of said working and procuring the stone and 
of boxing, shipping, and delivering the same at the site of the 
building aforesaid shall, after deducting the value of the granite, as 
hereinbefore agreed, be increased by fifteen (15) per centum, which 
amount shall be deducted from any money or monevs that may be 
due said parties of the second part, and if that amount be not due 
them, then their sureties are to be held liable for any deficiency, to 
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be recovered from them by suit in the name of the United States; 
and in the event of any such entry, occupancy, or use under this 
contract or lease the quarry or quarries shall be worked by the 
party of the first part or under his direction in such workmanlike 
manner as not unnecessarily to injure the same, and the appurte- 
nances shall be kept in good repair, usual wear and tear excepted, 
and the premises and appurtenances shall be duly released and re- 
stored to the parties of the second part or their legal representatives, 
without unnecessary delay, whenever the purposes of this lease, as 
herein declared, shall have been accomplished. 

[t is further covenanted and agreed between the parties to this 
contract that the parties of the second part shall execute, with two 
or more good and sufficient sureties, a bond to the United States in 
the sum of fifty thousand dollars ($50,000), conditioned for the faith- 
ful performance of this contract and the agreements and covenants 
herein made by the said parties of the second part. 

It is also covenanted and understood that no member of Congress 
or other person whose name is not at this time disclosed shall be 
admitted to any interest in this contract, and it is further cove- 

nanted aad agreed that this contract shall not be assigned, 
12 except by consent of the Secretary of the Treasury, and that 

any assignment thereof, except as aforesaid, will be a forfeit- 
ure of the same. 3 

It is further covenanted and agreed bv and between the parties 
hereto that this contract shall be valid and binding when approved 
by the Secretary of the Treasury and not otherwise, and that no de- 
parture from its conditions shall be made without his written con- 
sent. 

In witness whereof the parties hereto have hereunto subscribed 
their names and affixed their seals the day and year first above 
written. 


(Signed) A. B. MULLETT, — [seat. |] 
Supervising Archatect. 

¥ DAVIS TILLSON, — [srat.] 

cs W. C. KINGSLEY, — 


Contractors. 


Witnesses to signature of supervising architect : 
(Signed) A. G. MILLS. 
. L. KE. GANNON. 


Witnesses to signature of the contractors: 


(Signed) R. H. BURNHAM. 


ss M. J. ACHOM. 
. HENRY BEAM, to W. C. K. 
sf J. A. KINGSLEY. 


Know all men by these presents that we, Davis Tillson, of Rock- 
land, Knox Co., Maine, and Wm. C. Kingsley, of Brooklyn, county 
of Kings, and State of New York, principals, and Joseph Farwell 
and John T. Berry, both of Rockland, county of Knox, and State of 
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Maine, sureties, are held and firmly bound unto the United States 
of America in the sum of fifty thousand dollars ($50,000), to be paid 
as liquidated damages; for the payment of which, well and truly to 
be made to the United States, we bind ourselves, our heirs, execu- 
tors, administrators, or,assigns, jointly and severaily, firmly by these 
presents. 

Sealed with our seals and dated this 22d day of April. A. D. 1873. 

The condition of the above obligation is such that whereas the 
said Davis Tillson and Wm. C. Kingsley have entered into a certain 
contract, hereto attached, with A. B. Mullett, supervising architeet 

U.S. Treasury Department, acting for and in behalf of the 
13 United States, bearing date the 22nd day of April, 18738: 
Now, if the said Davis Tillson and Wm. C. Kingsley shall 
well and truly comply with all the conditions of said contract and 
shall perform all the undertakings therein stipulated by them to be 
performed, then this obligation to be void; otherwise to remain in 
full foree and virtue. 

In testimony whereof the said Davis Tillson, Wm. C. Kingsley, 
Joseph Farwell, and John T. Berry have hereunto subscribed their 
hands and affixed their seals the day first above written. 

(Signed) DAVIS TILLSON. I 
. WM. C. KINGSLEY.  [SEALr. 
sé | : 
l 


JOSEPH FARWELL. 
a, JOHN T. BERRY 


Signed, sealed, and delivered in presence of— 
(Signed) EDWIN ROSE, 
5. a Ae Ot ie 
" GEORGE W. WHITE, 
a oe 2. ok eo 
CLARA QO. SPAULDING, 
16. 2. 5. 
. HENRY BEAM, 
To W. C. K. 
. J. A. KINGSLEY, 
To W. C. K 


STATE OF MAINE, 
County of Knox, | 


><> ° 
e >) . 


Personally appeared before me, a justice of the peace and register 
of deeds in and for said county of Knox, the said Joseph Farwell and 
said John T. Berry, who signed the above obligation, and who made 
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solemn oath that they are each worth fifty thousand dollars over 
and above their legal liabilities. 


(Signed) JOSEPH FARWELL. 
(Signed) JOHN T. BERRY. 


(Signed) EDWIN ROSE, 
To J. F. 
. GEO. W. WHITE, 
To J. F. and J. T. B. 
. CLARA O. SPAULDING, 
To J. T. B. 


Sworn to and subscribed, as above written, before me this 22d day 
of April, 1873. 
(Signed) GEORGE M. WHITE, 
Justice of the Peace and Register of Deeds. 


14 OFFICE OF THE U.S. CoLLEcTOR oF CusTOMs, 
District OF WALDOBORO’, 
Port OF ROCKLAND, April 22d, A. D. 1873. 

[ hereby certify that Joseph Farwell and Jolin T. Berry, the sure- 
ties who have signed the foregoing bond, are known to me as resi- 
dents of Rockland, Maine, and citizens of the United States, and that 
I believe them to be amply sufficient security for the amount thereof, 
and that the bond is good. 

(Signed) J. W. CROCKER, 
Dep. Collector. 


Exursir “ B.” 


It is hereby understood and agreed by and between the parties to 
the annexed contract of April 22d, A. D. 1873, to wit: 

The United States of America, now acting by James G. Hill, 
supervising architect of the United States Treasury Department, of 
the first part, and Davis Tillson and W. C. Kingsley, both of the 
city of Rockland and State of Maine, trading under the name, style, 
and firm of the Hurricane Island Granite Company, of the second 
part, that the said contract of April 22d, 1873, by mutual consent 
of the said parties, be, and the same is hereby, modified so as to read 
as follows, to wit: 


Contract Between the United States of America and The Hurricane Island 
Granite Company. 


This contract, made and entered into this twenty-second day of 
April, A. D. 1878, by and between Alfred B. Mullett, supervising 
architect of the United States Treasury Department, for and in be- 
half of the United States of America, of the first part, and David 
Tillson and W. C. Kingsley, both of the city of Rockland and State 
of Maine, trading under the name, style, and firm of the Hurricane 
Island Granite Company, of the second part, to whom was awarded 
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the contract for certain granite required for the construction of the 
United States custom-house building to be erected in the city of St. 
Louis, Missouri, on their bid dated October 24th, 1872, and received 
under advertisement dated September 21st, 1872, witnesseth : 

That the parties of the second part covenant and agree to and 

with the party of the first part to furnish from their quarry 
15 at Hurricane Island, State of Maine, and deliver at the site 

of the aforesaid building such pieces of granite as may be 
required for the exterior walls of the superstructure of the building 
aforesaid and as may be designated by the party of the first part, 
and to cut, dress, and box the same, subject to the limitation here- 
inafter named—that is to say, the entire cost of said granite and the 
cutting and boxing thereon at the rates and upon the terms herein- 
after specified to the United States to be one hundred and seventy- 
five thousand dollars ($175,000) ; and the parties of the second part 
further agree that the granite shall be of the best quality. to be ob- 
tained from the quarry aforesaid, and of uniform color, free from 
flaws, stains, and discoloring matter, and tothe entire satisfaction of 
the party of the first part. 

And the parties of the second part, whenever the said party of the 
first part shall so order, there being no appropriation § therefor, 
further agree to furnish and deliver from the same quarry, and do 
all the cutting and boxing required thereon, and at such time or 
times as may be ordered, and on the same terms and conditions, and 
at the sane rates, and of the same kind and quality, all the granite 
which may be required for the exterior walls of the superstructure 
of said building when the construction of any additional part thereof 
shall be authorized; and the party of the first part, acting for and 
in behalf of the United States, doth covenant and agree to pay or 
cause to be paid by the United States, unto the said parties of the 
second part or to their heirs, executors, administrators, and assigns, 
in lawful money of the United States, the sum of one dollarand 4), 
($1.45) per cubic foot for every cubie foot of stones delivered and ac- 
cepted under this contract whose quarried dimensions do not ex- 
ceed elehty (SO) cubie feet, and for stones of greater dimensions the 
following prices: One dollar and 25 ($1.50) per cubic foot for all 
stones whose quarried dimensions exceed eighty (80) cubic feet and 
do not exceed one hundred (100) cubie feet; one dollar and CL 
($1.60) per cubie foot for all stones whose quarried dimensions ex- 
ceed one hundred (100) cubie feet and do not exceed one hundred 
and thirty (130) cubic feet; one dollar and ,4°; ($1.70) per cubic foot for 
all stones whose quarried dimensions exceed one hundred and thirty 

(130) cubic feet and do not exceed one hundred and fifty 
1G (150) cubie feet; one dollar and +,5; ($1.85) per cubic foot for 

all stones whose quarried dimensions exceed one hundred 
and fifty (150) eubic feet and do not exceed one hundred and sev- 
enty (170) cubic feet; one dollar and ,°°; ($1.90) per cubie foot for 
all stones whose quarried dimensions exceed one hundred and sev- 
enty (170) cubic feet and do not exceed one hundred and eighty 
(180) cubic feet; one dollar and ,°3; ($1.95) per cubic foot for all 
stones whose quarried dimensions exceed one hundred and eighty 
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(180) cubie feet and do not exceed one hundred and ninety (190) 
cubic feet, and two dollars ($2.00) per cubic foot for all stones whose 
quarried dimensions exceed one hundred and ninety (190) cubic 
feet, the stones to be furnished according to schedules of net sizes, 
to be furnished by the party of the first part, one (1) inch to be added 
to said schedule sizes for every worked face for quarried dimensions; 
and the partiesof thesecond part further agree tocut (including Lewis 
holes), dress, and box, before transportation to the site of the build- 
ing, all the granite as aforesaid in such manner as may be directed 
by the party of the first part and to his entire satisfaction, it being 
understood that the stone-cutting work upon the stone of the third 
story to be cut and dressed shall be of the quality known as the best 
quality, eight (S) cut work, and equal In quality and grade to the 
cutting upon a sample stone to be furnished by the party of the first 
part; and, further, that the said work, together with all mouldings, 
enrichments, and carvings, shall be in accordance with the plans of 
sald building and shall be executed. together with the boxing 
thereon, as required by the party of the first part and to his entire 
and com plete satisfaction. 

And it is further agreed that the party of the first part or his 
authorized agent at such quarry shall inspect all stones after they 
are cut and dressed and before they are shipped, and shall de- 
termine whether they come up to the standard cutting, both in 
dimensions and quality of cutting, and shall determine whether 
the stone is of the proper texture, color, and grain, and is prop- 
erly boxed, and his decision shall be final, and for this purpose 
the party of the first part or his authorized agent shall be afforded 
all necessary and proper facilities; and it is further understood 

and agreed that the party of the first part assumes all 
17 risk of damage to cutting on said stone while being trans- 

ported to the site of said building, provided such damage 
does not result from the carelessness or negligence of the said parties 
of the second part, and the party of the first part, acting for and in 
behalf of the United States, doth covenant and agree to pay or cause 
to be paid unto the said parties of the second part, in lawful money 
of the United States, the following sums for the cutting, dressing, 
and boxing of the said eranite, to wit: 


3rd story, course A, base...--..-----..----. $6 75 per cubic foot. 

iT 66 = Halveters B= eeee ones ll 54 we 
‘6s 66 EE ee Deon ne PIR de 

64 ss ie RN cre TORRE o4 40 x 
ce he C, CAD 2-202 -- 20 wow en we -- 11 50 . 
‘ “6 | z 
6< < D. a see ebieabieaains denne 2 30 . 
‘<6 “ + Diiasler NSS ...nc<nns... 16 OB i 
éé 6 . : . 
6 6 - pilaster shafts Ome we meme — e 
6 - TMM ON i acl D9 27 : 


" ” PE ce cntinsivaguiaiains 86 07 


DAVIS TILLSON ET AL., &¢C., VS. THE UNITED STATES. 13 


srd story, course D, cor. pilaster caps........ 83 54 per cubic foot. 
7 . gE 81 65 a 
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All of the above prices per cubic foot to be paid upon quarry di- 
mensions; and it 1s further understood between the parties afore- 
said that if the market rate of wages of stone-cutters, as ascertained 
by the Secretary of the Treasury, shall at anv time during the exe- 
cution of this contract exceed three dollars and fifty cents ($3.50) per 
diem, then for each increase of twelve and one-half (123) cents 
per diem in the wages beyond three dollars and fifty cents 

($3.50) per diem the prices for cutting as above agreed 
1S upon shall be increased by three (5) per centum: Provided, 

however, That the United States may, At its option, pay the 
above increase or suspend the cutting of the stone under this con- 
tract until the prices of stone-cutters waves shall have fallen LO three 
dollars and fifty cents ($3.50) per diem ; and it is furthermore under- 
stocd and agreed that payments for the granite furnished and cut, 
dressed, boxed, and delivered in perfect good order and, as aforesaid, 
upon the site of the said building, at St. Louis, Missourt, shall be 
made by the party of the first part in the following manner, to wit: 
Ninety per centum (nine-tenths) of the cost as above as rapidly as 
the stones are de}ivered as aforesaid at the site of the building : Pro- 
vided, however, That eighty per centum of the cost of the cutting 
Upon such blocks of stone as shall have been cut, dress d, boxed, and 
ready for shipment to the site of the building and are still at the 
stone-cutting yards at Hurricane Island upon the last day of each 
calendar month will be paid by the party of the first part, said pay- 
ments to be deducted from the payments that will become due when 
the stones are delivered upon the site of the building. 

And it is further agreed that ten per centum (one-tenth) of the 
cost as aforesaid is to be retained until the comple tion of the entire 
order or schedule and the completion of the contract and the ap- 
proval and acceptance of the same by the party of the first part, 
which amount of ten per centum shall be forfeited by the parties of 
the second part in the event of the non-fulfillment of this contract 
to the entire satisfaction of the party of the first part; and the said 
parties of the second part further covenant and agree to and with 
the party of the first part LO lease, and hereby does let and lease, 
the quarry or quarries at Hurricane Island, Maine, with all and 
singular the tools, buildings, wharves, and appurtenances there- 
unto appertaining, unto the said party of the first part, with the full 
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right, authority, and power to enter upon, occupy, and use the same 
or procure therefrom any or all such stones as the parties of the second 
part shall fail, omit, or decline to furnish, and that such entry or 
occupancy of the said premises shall not be made by the party of the 
first part unless the parties of the second part shall be in default and 
unless the party of the first part shall give to the parties of the second 

part eight (8) days’ notice of intention to do so, said notice to be 
19 in writing and served personally upon or left at the shop, office, 

or usual place of abode of the said parties of the second part 
or with his agent or agents; and in case of said default or failure 
to comply with the conditions of this contract at the end of eight (8) 
days the party of the first part shall enter into full and complete 
possession of the said quarry or quarries, with their appurtenances 
as aforesaid, and shall work them at the expense of the said parties 
of the second part, and the full expense of said working and procur- 
ing the stone and of boxing, shipping, and delivering the same at 
the site of the building as aforesaid shall, after deducting the value 
of the granite as hereinbefore agreed, be increased by fifteen (15) 
per centum, which amount shall be deducted from any money or 
moneys that may be due said parties of the second part, and if that 
amount be not due them, then their sureties are to be held liable 
for any deficiency, to be recovered from them by suit in the name 
of the United States. In the event of any such entry, occupancy, 
or use under this contract and lease the quarry or quarries shall b 
worked by the party of the first part, or under his direction, in such 
workmanlike manner as not unnecessarily to injyre the same, and 
the appurtenances shall be kept in good repair, usual wear and tear 
excepted, and the premises and appurtenances shall be duly released 
and restored to the parties of the second part or their legal represent- 
atives without unnecessary delay whenever the purpose of this lease 
as herein declared shall have been accomplished. 

[It is further covenunted and agreed between the parties to this 
contract that the parties of the second part shall execute, with two 
or more good and sufficient securities, a bond to the United States 
in the sum of fifty thousand dollars ($50,00U), conditioned for the 
faithful performance of this contract and the agreements and cove- 
nants herein made by the parties of the second part. 

[t is also covenanted and understood that no member of Congress 
or other person whose name Is not at this time disclosed shall be ad- 
mitted to any share in this contract; and it is further covenanted 
and agreed that this contract shall not be assigned and that any as- 
signment thereof shall be a forfeiture of the same. 

[t is further covenanted and agreed by and between the parties 

hereto that this contract shall be valid and binding when 
20 approved by the Secretary of the Treasury and not otherwise, 

and that no departure from its conditions shall be made with- 
out his written consent. 

In witness whereof the parties hereto have hereunto subscribed 
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their names and affixed their seals the day and year first above 
written. 


(Signed) A. B. MULLETT, [SEAL. | 
Supervising Architect. 

(Signed) DAVIS TILLSON. oan, 

(Signed) WM. C. KINGSLEY. {seat} 


Witnesses to signature of supervising architect: 
(Signed) A. G. MILLS. 
(Signed) L. E. GANNON. 


Witnesses to signatures of the contractors : 
(Signed) R. H. BURKHAM. 
(Signed) M. J. ACHOM. 

(Signed) HENRY BEAM, 
To Wm. C. Kingsley. 
(Signed) J. A. KINGSLEY. 


In witness whereof we, the undersigned, James G. Hill, acting for 
and in behalf of the United States, of the first part,and Davis Tillson 
and Win. C. Kingsley, of the second part, have hereunto subscribed 
our names and affixed our seals this seventeenth day of September, 


A. D. 1877. 


(Signed) JAS. G. HILL, | SEAL. | 
Supe "i SUNG y | reh ite ct. 

(Signed) DAVIS TILLSON. [SEAL 

(Signed) WM. C. KINGSLEY. | SEAL. | 


Witnesses to signature of supervising architect 
(Signed) RUFUS H. THAYER 
(Signed) W. J. P. CLARKE. 


Witnesses to signatures of the contractors 
(Signed) W. S. WHITE. 
(Signed) T. E. SIMONTON., 
(Signed) HENRY BEAM. 
(Signed) FRANK B. TRACY. 


Bond. 


Know all men by these presents that we, Davis Tillson, of Rock- 
land, Knox county, Maine, and W. C. Kingsley, of Brooklyn, county 
of Kings, and State of New York, principals, and Maynard 
2] Sumner and John 8. Case, of Rockland, county of Knox,and 
State of Maine, sureties, are held and firmly bound unto the 
l’nited States of America in the sum of fifty thousand dollars 
($50,000), to be paid as liquidated damages; for the payment of 
which, well and truly to be made to the United States, we bind our- 
selves, our heirs, executors, administrators, or assigns, jointly and 
severally, firmly by these presents. 
Sealed with our hands and dated this seventeenth day of Septem- 
ber, A. D. 1877. 
The condition of the above obligation is such that whereas the 
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said Davis Tillson and W. C. Kingsley have entered into a certain 
contract, hereto attached, with James G. Hill, supervising architect 
U.S. Treasury Department, acting for and in behalf of the United 
States, bearing date the 17th day of September, 1877: 

Now, if the said Davis Tillson and W. C. Kingsley shall well and 
truly comply with all the conditions of said contract and shall per- 
form all the undertakings therein stipulated by them to be per- 
formed, then this obligation to be void ; otherwise to remain in full 
force and virtue. 

In testimony whereof the said Davis Tillson and W. C. Kingsley 
and Maynard Sumner and Jolin S. Case have hereunto subscribed 
their hands and affixed their seals the day first above written. 


(Signed) DAVIS TILLSON. SEAL. | 
(Signed) WM. C. KINGSLEY. [| SEAL. 
(Signed) MAYNARD SUMNER. [srat.) 
(Signed) JOHN S. CASE. | SEAL. | 


Signed, sealed, and delivered in the presence of— 

(Signed) W. 8S. WHITE, 

To D. T. 
(Signed) T. E. SIMONTON, 

20D. E. 
(Signed) HENRY BEAM, 

To W.C. K. 
(Signed) FRANK B. TRACY, 

20 Ww. &. 
(Signed) W. H. TITCOMB, 

To M.S. 
(Signed) W. 8S. WHITE, 

To M.S. 
(Signed) G. W. KIMBALL, Jr., 

To J. S. C. 
(Signed) W. H. TITCOMB, 

2a es & G. 


STATE OF MAINE, Bn. 
County of Knox, § vata 
Personally appeared before me, a notary public in and for 
22 said county, the said Maynard Sumner and said John S. 
Case, who signed the above obligation, and who made solemn 
oath that they are each worth fifty thousand dollars over and above 
their legal liabilities. 


(Signed) MAYNARD SUMNER. 
(Signed) JOHN 8S. CASE. 


(Signed) W. H. TITCOMB. 
(Signed) W.S. WHITE, 
To M.S. 
(Signed) W. H. TITCOMB, 
To J. 8. C. 
(Signed) G. W. KIMBALL, 
To J.8. C, 
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Sworn to and subscribed, as above written, before me this 17th 
day of Sept., 1877. 
(Signed) W. H. TITCOMB, [seat]. 
Notary Public. 
OFFICE OF THE U.S. CoLLectTor’s OFFICE, 
District oF WALDOBORO’, 
Port OF RocKLanpn, Sept. 17th, A. D. 1877. 
| hereby certify that Maynard Sumner and John S. Case, the 
sureties who have signed the foregoing bond, are known to me as 
residents of Rockland and citizens of the United States, and that I 
believe them to be amply sufficient security for the amount thereof, 
and that the bond is good. 
(Signed) J. W. CROCKER, 
Ppt. Collector. 


it is hereby understood and agreed One 
the annexed contract, bearing date September 17, 1877, that the 
clause therein relating to the prices a Sa paid for einen Malian 
lewising, and boxing granite forthe third story of the United States 
custom-honse, court-house, and post-office building at St. Louis, 
Missouri, is amended by adding thereto the following prices for cut- 
ting, dressing, lewising, and boxing the granite required for the 
fourth or attic story of the aforesaid building, viz: 
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In witness whereof we, the undersigned, Jas. G. Hill, supervising 
architect, acting for and in behalf of the United States of America, 


of the first part, and Davis Tillson and Wm. C. Kingsley, of the 


second part, have hereunto subscribed our names and affixed our 
seals this first day of November, A. D. 1878. 


(Signed) JAS. G. HILL, -  _—[SEAt.] 
Supervising A rchitect. 

(Signed) DAVIS TILLSON. SEAL. | 

(Signed) WM. C. KINGSLEY.  |seAz. | 


Witnesses to signature of supervising architect: 
(Signed) HORACE G. JACOBS. 
(Signed) E. G. CHURCH. 


Witnesses to signature of Davis Tillson: 
(Signed) W. S. WHITE. 


(Signed) L. C. BANKS. 


Witnesses to signature of Wm. C. Kingsley : 
(Signed) JOHN P. HUDSON. 
(Signed) HENRY BEAM. 


The undersigned, Maynard Sumner and John 8. Case, sureties for 
the faithful performance of the contract dated September 
24 seventeenth, 1877, above referred to, hereby consent to the 
foregoing amendment as the same is set forth, and declare 
that our obligations as such sureties shall be held to be unimpaired 
thereby. 
Witness our hands and seals this seventh day of November, A. D. 
1878. 


(Signed ) MAYNARD SUMNER. |sEAL. 
(Signed) JOHN S. CASE. SEAL. 


In the presence of— 
(Signed) O. A. KALLOCH. 
(Signed) G. HOWE WIGGIN. 
(Signed) H. P. HARDEN, 
To J. 8. C. 
(Signed) C. 8S. ROBERTS, 
To J. 8. C. 
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Exuisit C. 


United States to Hurricane Granite Co., Dr., dealers in rough, cut, 
and polished granite, Davis Tillson, proprietor. 


P. O. address, Rockland, Me. 


To premiums for insurance on value of the cutting on 
granite for the new C. H. and P. O. at St. Louis, Mo., 
and 15 per centum thereon, in accordance with terms 
of contract, dated April 22d, 1873, between Hurricane 
Granite Co. and United States : 


Premium on $976,794.40, shipped under deck; rate, 


Be MI icin: winters emmens —cinnn SE oe 
Premium on $488,397.21, shipped on deck; rate, 43 

BET COG. scctienccndnanemedwamimntinwe jmomme Smee ae ae 
15 per cent. on premiums-._--_--~-- se 5,612 90 


$43,032 27 


Exuipit D. 


United States to Hurricane Granite Co., Dr., dealers in rough, cut, 
and polished granite, Davis Tillson, proprietor. 


P. O. address, Rockland, Me. 


To freight on 480 tons lumber and hoop iron used 

20 on granite for the U.S. C. H. & P. O. at St. Louis, 

and transported there by Hurricane Granite Co. 

from their quarries, at Hurricane Island, Me., to site 
of building, at cost of $10.57 per ton..--- orequamedicee: se 


EXxuisit E. 


Extract from Statement of James G. Hill, Supervising Architect U. S. 
Treasury Dep't, Dated April 10, 1882. 


“The contractor declined to take any steps toward the recovery 
of the cargo (his interest confined to stock being less than the wreck- 
ing company’s charges for recovery) except on condition that the 
Government would pay its proportionate share of such charges. An 
agreement was entered into by me to pay such portion of the ex- 
penses, and nearly the entire cargo was saved at a cost to the Gov- 
ernment of $3,646.” 


Extract from Opinion of B. Wilson, Solicitor of the Treasury, Dated 
Feh. 26, 1876. 


“The insurance covering only the value of the labor and boxing, 
which at this stage, if I understand the contract, belongs to the 
United States, is not necessarily, according to the terms of the con- 
tract, to be effected by the contractors at the additional expense of 
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fifteen per centum, as in the case of the cost at the quarry. Itis for 
the officers of the Government to take all proper measures for the 
security of the labor, &c., which has been put upon the stone and 
paid for. 

“This answer to the first question implies also the answer to be 
given to the second, which is that in case of the loss of a cut stone 
on the shipment to St. Louis, the place of delivery of the granite In 
the rough, or of its damage on such shipment, the United States 
must suffer the loss of Culling, the contractors suffering, at the 
same time, the loss of the stone or its value in the rough state. In 
case of such loss the contractors are still bound to deliver the rough 
stone at St. Louis. 

“The peculiar provisions of the contract present that anomalous 
condition arising from a divided ownership, as between the con- 
tractors and the United States in the granite while in transit to its 

destination. 
26 “T have endeavored to construe the provision in question 
so as to carry out what seems to have been the true intent 
thereof, applying the rule of law that when the terms of a mutual 
contract are not definitely expressed such a construction should be 
given as will secure to each party equal and exact justice.” 

The questions submitted to Mr. Wilson were (1) whether the United 
States was bound by the contract of 1875 to pay to the contractors 
the actual cost of insurance upon the labor as represented by the 
cutting on the stone with 15 per cent. added, and (2) whether the 
United States must lose the cost of cutting in case of loss in transit. 


Extract from the Opinion of Kenneth Rayner, Solicitor of the Treasury, 
Dated March 26, 1878. 


“The expenses so paid were incident to the transportation of the 
stone; and if the contractors paid the same as necessary to enable 
them to compl te their contract by a delivery of the stone they did 
no more than it was proper and right for them to do, but in their 
own interests, and not in the interests of the Government. ‘The in- 
terests of the latter were secured by the bond annexed to the con- 
tract. The expenses were necessarily and properly to be borne by 
the contractors. They constituted part of the risk the parties as- 
sumed in undertaking to inake the delivery, and it was a reasonable 
assumption that in a business point of view the expenses were cal- 
culated for in the terms of their contract.” 

Mr. Rayner, in his opinion of May 15, 1880, referring to Mr. Wil- 
son’s opinions of eb. 26, 1876, says: 

“That opinion goes no further than this, that in case a stone, with 
the culting and labor thereon, is destroyed or lost without the negli- 
gence or fault of the contractors the loss of the cutting and labor 
already paid for falls Upon the United States It does not under- 
take to assert, nor Is it liable to necessary implication therefrom, that 
the Government must share in the expense of raising the wrecked 
stone, which actually belongs to the contractor. This expense is a 
necessary incident to the undertaking of the contractor to deliver 
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the stone at St. Louis. He is bound, under his bond and contract, 
to so deliver it and to use all proper means and to incur any ex- 
pense to that end, Or, failing to do SO, is liable in damages.” 

Hon. Charles RS Folger, Secretary of the Treasury, disapproved 
the claim of the petitioners for reimbursement of the amount paid 
for saving the defendant’s interest in the granite on board the 
schooners Catawamteak and Farwell. The petitioners’ copy of his 
written decision has been mislaid, but the original is on file in the 
office of the supervising architect of the United States Treasury De- 
partment. 


; 


2/ I1.—Traverse. Filed January 16, 1883. 


And now comes the Attorney General, on belialf of the United 
States, and, answering the petition of the claimant herein, denies 
each and every allegation therein contained, and asks judgment 
that the petition be dismissed. 

And as to so much of the said petition as avers that the said 
claimant has at all times borne true faith and allegiance to the 
Government of the United States, and has not in any way volun- 
tarily aided, abetted, or given encouragement to rebellion against 
the said Government, the Attorney, General, in pursuance of the 
statute in such case provided, denies the said allegations, and asks 
judgment accordingly 

THOMAS SIMONS, 
Ass't Attorney General. 


28 I11.—Findings of Facet and Conclusion of Law. File d April 6, 
LSS5. 


This case having been heard before the Court of Claims, the Court, 
upon the evidence, finds the facts as follows: 


L. 


The claimants and defendants entered into the following con- 
tracts: 

This contract, made and entered into this twenty-second day of 
April, A. D. 1878, by and between A. b. Mullett, supervising archi- 
tect of the United States Treasury Department, for and in behalf of 
the United States of America, of the first part, and Davis Tillson 
and W. C. Kinsley, of Rockland, Maine, trading under the name, 
stvle, and firm of the Hurricane Island Granite Company, of the 
second part, to whom was awarded the contract for certain granite 
required for the construction of the United States custom-house 
building to be erected in the city of St. Louis, Missouri, on their bid 
dated October 24, 1872, and received under advertisement dated 
September 21, 1872, witnesseth ° 

That the parties of the second part covenant and agree to and 
with the party of the first part to furnish from their quarry, at Hur- 
ricane Island, State of Maine, and deliver at the site of the aforesaid 
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building as much gray granite as may be required by the plans to 
be adopted by the Treasury Department for said building. 
si * * * * “ x 

And the party of the first part, acting for and in behalf of the 
United States, doth covenant, promise, and agree to pay ur cause to 
be paid unto the said parties of the second part, or to their heirs, 
executors, administrators, or assigns, in lawful money of the United 
States, the sum of one dollar and ;)°; ($1.45) per cubic foot for every 
cubic foot in stones delivered and accepted under this contract whose 
yuarried dimensions do not exceed eighty (80) cubic feet, and for 
stones of greater dimensions the following prices: 

One dollar and ;,°; ($1.50) per cubie foot for all stones whose quar- 
ried dimensions exceed eighty (80) cubic feet and do not exceed one 
hundred (100) cubie feet; one dollar and 5%°; ($1.60) per cubic foot 
for all stones whose quarried dimensions exceed one hundred (100) 
cubic feet and do not exceed one hundred and thirty (130) cubic 
feet; one dollar and 4°; ($1.70) per cubic foot for all stones whose 
quarried dimensions exceed one hundred and thirty (130) cubic feet 
and do not exceed one hundred and fifty (150) cubie feet; one dol- 
lar and 55,5; ($1.85) per cubic foot for all stones whose quarried di- 
mensions exceed one hundred and fifty (150) cubie feet and do not 
exceed one hundred and seventy (170) cubie feet; one dollar and 
gon ($1.90) per cubic foot for all stones whose quarried dimensions 
exceed one hundred and seventy (170) cubic feet and do not exceed 
one hundred and eighty (180) cubic feet; one dollar and ,°°; ($1.95) 
per cubic foot for all stones whose quarried dimensions exceed one 
hundred and eighty (180) cubic feet and do not exceed one hundred 
and ninety (190) cubic feet, and two dollars ($2.00) per cubic foot for 
all stones whose quarried dimensions exceed one hundred and 
ninety (190) cubic feet, payments to be made in the following man- 
ner, viz: Ninety (90) per cent. (nine-tenths) of the value of each 
schedule to be paid on its delivery and acceptance at the site of the 
buliding, and ten (10) per cent. (one-tenth) to be retained until the 
completion of the entire contract and the approval and acceptance 
of the same by the party of the first part, which amount shail be 
forfeited by the parties of the second part in the event of the non- 
fulfillment of this contract to the entire satisfaction of the party of 
the first part. 

And the parties of the second part hereby agree to furnish all the 
labor, tools, and material necessary to cut, dress, and box at the 
quarry all the granite aforesaid in such manner as may be directed 
by the party of the first part. 

And the party of the first part, acting for and in behalf of the 
United States, doth covenant, promise, and agree to pay or cause to 
be paid unto the said parties of the second part, or to their heirs, 
executors, administrators, or assigns, in lawful money of the United 

States, the full cost of the said labor, tools, and material and 
29 insurance on the same, increased by fifteen (15) per centum 
thereof; and, for the purpose of determining the amount 
thereof, the party of the first part shall employ such agent or agents 
as he may deem necessary, who shall have the supervision of such 
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cutting, dressing, and boxing, and shall take an account of such cost 
and expense, and shall, for such purposes, be afforded all necessary 
and proper facilities by said parties of the second part. 

And the parties of the second part further agree to furnish such 
number of men as may from time to time be deemed necessary by 
the party of the first part for the proper prosecution of the work, 
and provide such shops, sheds, other buildings as may be necessary 
for the proper performance of the work and tor the accommodation 
of the workman without cost to the Government or com pensation 
for their use or for the rent of the land on which they may be 
erected. 

In witness whereof the parties hereto have hereunto subscribed 
their names and affixed their seals the day and year first above 
mentioned. 

A. B. MULLETT, | SEAL. | 
Supe ry ising y [ rchite ct. 

DAVIS TILLSON, SEAL. | 

WM. C. KINGSLEY, on 


Contractors. 


It is hereby understood and agreed: by and between the parties to 
the annexed contract of April 22nd, A. D. 1873, to wit: The United 
States of America, now acting by James G. Hill, supervising archi- 
tect of the United States ‘Treasury Li partment, of the first part, and 
Davis Tillson and W. C. Kingsley, both of the city of Rockland and 
State of Maine, trading under the name, style, and firm of Hurricane 
Island Granite Company, of the second part, that the said contract 
of April 22nd, 1873, by mutual consent of the said parties, be, and 
the same is hereby, modified so as to read as follows, to wit: 


Contract Between United States of America and thre Hurricane Island 
Granite ¢ ompany. 


This contract, made and entered into this twenty-second day of 
April, A. D. 1875, by and between Alfred B. Mullett, supervising 
architect of the United States Treasury Department, for and in be- 
half of the United States of America, of the first part, and Davis 
Tillson and W. C. Kingsley, both of the city of Rockland and State 
of Maine, trading under the name, style, and firm of the Hurricane 
[sland Granite Company, of the second part, to whom was awarded 
the contract for certain granite required for the construction of the 
United States custom-house building to be erected in the city of St. 
Louis, Missouri, on their bid dated October 24th, 1872, and received 
under advertisement dated September 21st, 1872, witnesseth: That 
the parties of the second part covenant and agree to and with the 
party of the first part to furnish from their quarry at Hurricane 
Island, State of Maine, and deliver at the site of the aforesaid build- 
ing such pieces of granite as may be required for the exterior walls 
of the superstructure of the building aforesaid and as may be desig- 
nated by the party of the first part, and to cut, dress, and box the 
same, subject to the limitation hereinafter named—that is to say, 
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the entire cost of said granite and the cutting and boxing thereon at 
the rates and upon the terms hereinafter specified to the United 
States to be one hundred and seventy-five thousand dollars($175,000). 

And the parties of the second part further agree that the granite 
shall be of the best quality to be obtained from the quarry aforesaid, 
and of uniform color, free from flaws, stains, and discoloring matter, 
and to the entire satisfaction of the party of the first part; and the 
parties of the second part, whenever the said party of the first part 
shall so order, there being appropriations therefor, further agree to 
furnish and deliver from the same quarry, and do all the cutting 
and boxing required thereon, and at such time or times as may be 
ordered, and on the same terms and conditions, and at the same 
rates, and of the same kind and quality, all the granite which may 
be required for the exterior walls of the superstructure of said build- 
ing when the construction of any additional part thereof shall be 
authorized ; and the party of the first part, acting for and in behalf 
of the United States, doth covenant and agree to pay or cause to be 
paid by the United States unto the said parties of the second part, 
or to their heirs, executors, administrators, and assigns, in lawful 
money of the United States, the sum of one dollar and +5 ($1.45) per 
cubic foot for every cubic foot in stones delivered and accepted under 
this contract whose quarried dimensions do not exceed eighty (80) 
cubic feet,and for stones of greater dimensions the following prices: 
One dollar and rev ($1.50) per cubic foot for all stones whose quarried 
dimensions exceed eighty (80) cubic feet and do not exceed one hun- 
dred (100) cubic feet ; one dollar and ,§,9; ($1.60) per cubie foot for all 
stones whose quarried dimensions exceed one hundred (100) cubic feet 

and do not exceed one hundred and thirty (130) cubic feet; one 
30) dollar and 53°; ($1.70) per cubic foot forall stones whose quarried 

dimensions exceed one hundred and thirty (130) cubie feet 
and do not exceed one hundred and fifty (150) cubie feet; one dol- 
lar and ,§, ($1.85) per cubic foot for all stones whose quarried 
dimensions exceed one hundred and fifty (150) cubie feet and do 
not exceed one hundred and seventy (170) cubie feet; one dollar 
and 5%"; ($1.90) per cubic foot for all stones whose quarried dimen- 
sions exceed one hundred and seventy (170) cubic feet and do not 
exceed one hundred and eighty (180) cubic feet; one dollar and 5%, 
($1.95) per cubic foot for all stones whose quarried dimensions ex- 
ceed one hundred and eighty (180) cubie feet and do nut exceed une 
hundred and ninety (190) cubic feet, and two dollars ($2.00) per 
cubic foot for all stones whose quarried dimensions exceed one 
hundred and ninety (190) cubic feet, the stones to be furnished ac- 
cording to schedules of net sizes, to be furnished by the party of the 
first part, one (1) inch to be added to said schedule sizes for every 
worked face for quarry dimensions. 

And the parties of the second part further agree to cut (including 
Lewis holes), dress, and box before transportation to the site of the 
building all the granite as aforesaid in such manner as may be 
directed by the party of the first part and to his entire satisfaction, 
it being understood that the stone-cutting work upon the stone of 
the third story, to be cut and dressed, shall be of the quality known 
as the best quality, eight (8) cut work, and equal in quality and 
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grade to the cutting upon a sample stone to be furnished by the 
party of the first part; and, further, that the said work, together 
with all moldings, enrichments, and carvings, shall be in accord- 
ance with the plans of said building, and shall be executed, together 
with the boxing thereon, as required by the party of the first part 
and to his entire and complete satisfaction ; and it is farther agreed 
that the party of the first part or his authorized agent at such 
quarry shall inspect all stones after they are cut and dressed and 
before they are shipped, and shall determine whether they come up 
to the standard cutting, both in dimensions and quality of cutting, 
and shall determine whether the stone is of the proper texture 
color, and grain and is properly boxed, and his decision shall be 
final, and for this purpose the party of the first part or his author- 
ized agent shall be aflorded all necessary and proper facilities; and 
it is further understood and agreed that the party of the first part 
assumes all risk of damage to cutting on said stone while being 
transported to the site of said building, provided such damage does 
not result from the carelessness or negligence ol Line said parties of 
the second part. 

And the party of the first part, acting for and in behalf of the 
United othe, dials seneneaaieanelainals tO pay or cause wheat vo 
unto the said parties of the second part, in lawful mon the 
United States the following suns Sins ko duantines. diane aad ee 
ing of the said granite, to wit: 


ord story : 


Pe 

a ne dienes ea a ee 
Course A. base, balusters ...—-- -- es mh onveinemeta: 2 coe 
Course B. die. a a leapt nam CSN i Eee (AL : Ee eee Pe 7 OO 
Course B, EOD SELES ait . co H4 40 
Course C, cap RS EM eNO BT cia ot AONE eg ee aa ee 
COTES 4), CRIN nc nnnnecnsdsiinkden ace . ine oe ae 
I EE LIE IES BELTS LAGE ALA OE ceheciiian | ae ane 
Course LD). pilaster bases __. Peet Oe eal at a ee alates iain 
Course D. col. bases ...-.... <i ESE a emer eee Is OO 
nas D, pilaster ESSE ES Ta : adi aie ae t SU 

a TE i ea Ie esse 
qa ot ce SEL a epee en Es one " a Pee 
Course D, cor. pilaster caps ee Pe ee ee as a4 
Course D, pilaster caps Seceaaed eS ME A a amanvaiiiaeats S1 605 
Course D, internal angle caps__-.--.. --.-... .--- ee 
Course D, window jamb -.-- 2... sthnieialieas + exnigilaipadinantd 7 OV 
es cinema l4 24 
Course D, ee ee 2 ORF Ae ee nibiitiimeiaia. 
Course E, window architraves..... -...---_-. fil i 
Course © alias A ORD IES AE cei eae a TN SES 2 DU 
OND, OIG i. iiitinenes niiccenctiniatin: dttaneiierinmne a mnnen cng nn ae 
I inane nate 
I a ainitntnsaiad » 44 2 
a Tr i nee 6 db 
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All of the above prices per cubic foot to be paid upon quarry 
dimensions. And it is further understood between the parties afore- 
said that if the market rate of wages of stone-cutters, as ascertained 
by the Secretary of the Treasury, shall at any time during the exe- 
cution of this contract exceed three dollars and fifty cents ($3.50) 
per diem, then for each increase of twelve and one-half (123) cents 

per diem in the wages beyond three dollars and fifty cents 
5 ($3.50) per diem the prices for cutting as above agreed upon 

shall be increased by 3 per centum: Provided, however, That 
the United States may, at its option, pay the above increase or sus- 
pend the cutting of the stone under this contract until the prices 
of stone-cutters’ wages shall have fallen to three dollars and fifty 
cents ($3.50) per diem ; and it is further understood and agreed that 
payments for the granite furnished and cut, dressed, boxed, and de- 
livered in perfect good order and as aforesaid upon the site of the 
said building, at St. Louis, Missouri, shall be made by the party of 
the first part in the following manner, to wit, ninety per centum 
(nine-tenths) of the cost, as above, as rapidly as the stones are de- 
livered as aforesaid at the site of the building: Provided, however, 
That eighty per centum of the cost of the cutting upon such blocks 
of stone as shall have been cut, dressed, boxed, and ready for ship- 
ment to the site of the building and are still in the stone-cutting 
yards at Hurricane Island upon the last day of each calendar month 
will be paid by the party of the first part, said payments to be de- 
ducted from the payments that will become due when the stones are 
delivered upon the site of the building. 

And it is further agreed that ten per centum (one-tenth) of the 
cost as aforesaid is to be retained until the completion of the entire 
order or schedule and the completion of the contract and the ap- 
proval and acceptance of the same by the party of the first part, 
which amount of ten per centum shall be forfeited by the parties of 
the second part in the event of the non-fulfillment of this contract 
to the entire satisfaction of the party of the first part. 

* * * * * * * 

It is hereby understood and agreed by and between the parties to 
the annexed contract, bearing date September 17, 1877, that the 
clause therein relating to the prices to be paid for cutting. dressing, 
lewising, and boxing granite for the third story of the United States 
custom-house, court-house, and post-office building at St. Louis, Mo., 
is amended by adding thereto the following prices for cutting, dress- 
ing, lewising,and boxing the granite required for the fourth or attic 
story of the aforesaid building, viz: 


SD A, i, UP ies nih ner recinenniimmnnwwnnens $3. 75 
Course a, baluster base, per cubic foot .................... 5 24 
CJGUES D, 0 DUSD, POT GON FOGG ciicic comin emcenenennns 4 80 
ESE a tac a a CO TE Se a 40 00 
Course b, baluster cappings, per cubic foot ..........-.---- 1] 3! 
Course b, pilaster bases, per cubic foot......-....-_.- naan 9 72 
Course b, column bases, per cubic foot._....---.---.-..--. 12 00 
a 7 29 
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Course b, window jambs, per cubic foot-....-...--........ $6 37 
COmree ©, QUINT, GU GiNe Gite nen cece eneeuenennun 2 50 
Course b, pilaster shafts, per cubic foot. ......-.--.--.---- t 80 
Course b, column shafts, per cubic foot .........-...-..... 5 25 
COmnsS BO, GONE, BI GND Hic dite coc cen cuncteneniene ate 
Course ¢, lm post, per a  eunenus enumamamentiiiictiees ae 
CORTES ©, CREVIIIIEGE BI Bide etn en nn an cnn 20 00 
Course d, spandrels, per cubic foot ~~. -- - akentnentelniaincaasnenal 5 00 
RE Se Ep AOR 55 00 
Course d, blocking course, per cubic foot-.............-... 2 50 
Course e, architrave, per cubic foot..---- ssinsaiicuiianianan edie iia a 
Course f, bed-mould, per I! TN ey 
Course f, satlit stones, per cubic foot._-- -- > he ee 
Course — and g, cornice (including all cornices) per cubic 
EO IE IME ORS NERO MS eR Ee. ESOS MERRIE ET RS i io 
Course h, pedestal base, 0G I Wl Riitininncnpetiininaen t OO 
Course 1, die, per cubic foot ...... ------ tien widened on 
Course k, capping, per cubic foot .--....----- ninsisiidiaean cara 
II. 


In performance of the first of said contracts the claimants deliv- 
ered at the site of said building, in the city of Saint Louis, dressed 
granite, the cost of the cutting of which, under said contract, was 
$1 465,323.43. All of said granite was transported by sea from Hur- 
ricane Island, in the State of Maine, to Baltimore, in the State of 
Maryland, and thence by railway to Saint Louis. Of said granite, a 
part was transported from Hurricane Island to Baltimore on deck 
and the residue under deck—the cost of the cutting of the trans- 
ported on deck, $488,524.03, and of that transported under deck, 
$976,799.40. 


o2 Ill. 


The reasonable price and value of marine insurance on said gran- 
ite from Hurricane Island to Baltimore was, for the part on deck, 
4 per cent. on the value thereof, and was, at that rate, $19,542.12 on 
the cost of cutting ; and for the part under deck 1} per cent., and was 
$14,651.92 on the price of the cutting. No part of said insurance or 15 
per cent. thereon has been paid tothe claimants. No insurance was 
effected or paid by claimants on said granite. 

IV. 

On the 9th day of December, 1877, the schooner Catawamteak 
sailed from Hurricane Island for Baltimore with a cargo of granite 
cut and dressed under said contracts. ‘The entire value of the cargo 
was $54,623.84. The value of the raw stock was $2,662.25, and the 
value of the cutting was $51,961.59. On the 4th day of January, 
1878, she was wrecked on Point No Point, in the Chesapeake Bay, 
where, a part of her cargo having been removed, she remained until 
January 14, 1878, when she was taken in tow for Baltimore by 
wreckers employed by her master, and said cargo was saved. 
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V. 


The claimants advanced the entire cost of saving said granite: 
including both the raw stock and the cutting. Said cost amounted: 
in the aggregate, to the sum of $1,060. The amount of general aver- 
age on the rough stock was $60; on the cutting, $1.000. The evi- 
dence does not show any average on the vessel. No part of said 
general average on the cutting advanced by the claimants has ever 
been repaid by the defendants. 


VI. 


On the Ist day of November, 1877, the schooner Joseph Farwell 
sailed from Rockland, near Hurricane Island, in the State of Maine, 
with a cargo of granite cut and dressed under said second contract. 
The entire value of this cargo was $23,681.87. The value of the 
rough stock was $2,206.11, and the value of the cutting was $21,475.76. 
On or about the 8th day of November, 1877, said schooner collided 
with the steamer John H. Starin, near Hart Island, in Long Island 
Sound, and was sunk in deep water. Said cargo was raised by 
wreckers employed by the master of the said schooner, and was for- 
warded by the schooner Luella A. Snow to Baltimore. The work of 
raising it was completed on or about the 18th day of January, 1878. 


VII. 


The claimants advanced for saving said granite, including both 
the stock and the cutting, $2,185.31. For the cutting they paid the 
sum of $1,800 as the Government’s part of the general average of 
the schooner Joseph Farwell, and the owners of the vessel agreed to 
deliver or assign to claimants, upon their request, any vouchers or 
power of attorney to enable them to collect of the Government its 
share of the general average. No part of said general average on 
the cutting has been paid by the defendants. 


33 VII. 


[In saving the schooner Catawamteak the supervising architect of 
the Treasury Department refused to contract to get the vessel off or 
to sign an average bond. 


LX. 


Whatever claim of salvage the wreckers may have had against 
the United States the same was never assigned or transferred to the 
claimants. Nothing has been paid by the United States on account 
of the outlay. 


A. 


Nothing has been paid by the United States to claimants as special 
compensation for the sea risk they incurred. 
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XI. 


[t is not shown that the boxing on the stone was greater or even 
equal in weight to the surplus stone cut off at Hurricane Island, 
and which, but for the cutting there, would have been transported 
by claimants to Saint Louis. It does not appear that claimants paid 
any freight on the boxing, or that they paid freight on anything 
but the actual weight of the stone. 


XI. 


Under the second contract the cost of transportation per ton to 
Rockland was 50 cents (65, p. 72), and (2,979 tons for $22,653.55) 
from Rockland to Saint Louis $8.20 per ton (p. 152). 


NIT. 


The claimants never paid anything additional to the contract 
prices for transportation.of the boxing. ‘The boxing amounted to 
190 tons: price per ton of transportation, $10.57. 


XY. 


Hurricane Island ts off the coast of Maine, about 1? miles from 
Rockland, the nearest outward point. 


XY. 


[It does not appear that the unloading and reloading of the granite 
at the site of the building was at the instance or by the fault or 
neglect of the Government. 


f anelusion of La if 


Upon the foregoing findings of fact the Court decides as conelu- 
sion of law that the claimants have no right to recover, and the pe- 
tition will be dismissed. 


o4 [V.—Opinion of the Court. 


W e_pon., J.. delivered the opinion of the Court 


In this case the claimants seek to recover a balance due them. as 
they allege, upon two contracts made between them and the defend- 
ants in 1873 and 1877, as set forth in finding I. 

The second contract 1s a modification of the first and changes the 
legal liabilities of the parties as to some of the details of the subject- 
matter of the agreements. | 

Four items of claim are made by the allegations of the petition 
and sought to be maintained by the evidence : 

First. Insurance on the value of the cutting of the stock furnished 
under the first contract. : 
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Second. Expenses paid by the claimants in rescuing vessels wrecked 
in the transportation of stone under the second contract from Hur- 
ricane Island to the city of Baltimore. 

Third. The cost of transportation of boxing used in the shipment 
of Stone from Hurricane Island to the city of Saint Louis, the claim- 
ants alleging that said boxing was wholly for the benefit of the 
United States, in the protection of the cutting, and not in the pro- 
tection of the rough stock. 

Fourth. Expenses incurred in Saint Louis in unloading, handling, 
and reloading granite shipped by the direction of the agent of the 
defendants at Hurricane Island to the site of the building. 

The first item is the most important, amounting, as the petition 
alleges (including the 15 per cent. profit), to the sum of $45,032.27. 

Hurricane Island is situated a few miles off the coast of Maine, 
the nearest railroad point being Rockland. 

The material under the first contract was shipped from the island 
to the city of Baltimore and thence by rail to the city of Saint Louis. 
Under the second contract the most of the material was transported 
by water to Rockland and thence by rail to Saint Louis. 

The value of the cutting on which the claimants seek to recover 
marine Insurance, as shown by the finding, was $1,465,523.43. The 
average cost of insurance where the granite was carried on deck was 
4 per cent., and where it was carried below deck was 13 per cent. 

The value of the cutting carried on deck, and on which the in- 
surance was 4 per cent., was $488,574.03. The value of the cutting 
below deck, and on which the value of the cutting was 13, was 
$976,799.40, which, being increased by the profit of 15 per cent., 
makes the aggregate something less than the amount claimed by 
the petitioners. 

The findings show that the claimants paid no insurance on either 
the rough stock or cutting embraced in and furnished under the 
agreement of April, 1873, but they insist that it is a part of the com- 
pensation to be paid them under that contract, and it is wholly im- 
material that they assumed the risk themselves. It is insisted by 
the defendants that neither the rough rock nor the cutting comes 
within that clause of the agreement which provides for insurance. 
The clause of the contract affecting the question of insurance is as 
follows: 

The parties of the second part covenant and agree to and with the 

party of the first part to furnish from their quarry at Hurri- 
30 cane Island, State of Maine, and deliver at the site of the 

aforesaid building, as much gray granite as may be required 
by the plans to be adopted by the ‘Treasury Department for said 
building. 

And the parties of the second part hereby agree to furnish all the 
labor, tools, and materials necessary to cut, dress, and box at the 
quarry all the granite aforesaid in such manner as may be directed 
by the party of the first part. 

And the party of the first part, acting for and in behalf of the 
United States, doth covenant, promise, and agree to pay or cause to 
be paid to the said parties of the second part, or to their heirs, ex- 
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ecutors, administrators, or assigns, in lawful money of the United 
States, the full cost of the said labor, tools, and materials, and in- 
surance on the same, increased by fifteen (15) per centum thereof. 

And the said parties of the second part further agree to cut, as 
well as furnish and deliver, all granite herein contrac ted for at such 
times as may be required by the said party of the first part. 

If the insurance mentioned by the agreement is an insurance on 
the increased value of the stone because of cutting, and thereby be- 
comes one of the ingredients or elements of the compensation to be 
paid the claimarts, then it may be the petitioners have the right to 
recover upon the theory of the petition, and it is wholly immaterial 
whether they actually insured or not. 

In that view they had the right to take the risk themselves, and, 
the insurance being a part of their compe esc ne their right to re- 
cover such part is not defeated by the fact that they did not pay 
Insurance to third parties. 

The substance of the contract is the parties of the second part 
agreed to furnish all the labor, tools, and materials hecessary to cut, 
dress, and box at the quarry the oran ite, and the parties of the first 
part agree to pay the full cost of said labor, tools, and materials, and 
insurance on the same, increased by lo per centum thereof. 

The materials mentioned in the first part of the undertaking, and 
which the claimants were bound to furnish, are “ materials neces- 
sary to cut, dress, and box” the granite at the quarry,and the word 
, materials.” when used in the latter part of the undertaking, and 
upon which insurance is to be paid, it 1s insisted by the Govern- 
ment, refers to and describes the materials mentioned in the first 
part of the agreement. 

It is conte nded by the claimants that the words materials as used 
in the latter part of the agreement, and to which the words “and 
insurance on the same” attach, is the material of the stone increased 
by the labor of cutting. 

We have carefully examined the structure of the contract as made 
by its words, and we deduce from the terms used and structure 
of the covenant that the insurance contemplated by the agreement 
was not the worth of insurance on the cutting, and, there being no 
finding as to the cost of Insurance upon any other value than the 
cutting, t the pe titioners are not entitled to recover upon that branch 
of their petition. 

Under the original and modified contracts it was the duty of the 
claimant to deliver the stone at the site of the building in the city 
of Saint Louis, and it makes no difference whether, under either or 
both, the property in the stone in its improved form was - the 
claimants or defendants at the time it was started from the quarry 
and during its transportation. 

The modified contract provides “that the parties of the second 
part covenant and agree with the party of the first part to furnish 
from their quarry at Hurricane Island, State of Maine, and deliver 

at the site of the aforesaid. building, such pieces of granite as 
36 may be required for the exterior walls of the building afore- 

said as may be designated by the party of the first part, and 
to cut, dress, and box the same.” 
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It is provided in the original contract that the party of the second 
part is “to furnish from their quarry at Hurricane Island, State of 
Maine, and deliver at the site of the aforesaid building as much 
granite as may be required by the plans adopted by the Treasury 
Departinent. 

It being the duty of the petitioners to deliver the stone at Saint 
Louis, they took upon themselves, by the terms of their agreement, 
all the labor and expense incident to the transportation, and 1f In 
the transportation any accident happened to the stone, increasing 
the cost of transportation, such cost must fall upon them as incident 
to the performance of the contract on their part. 

Tis construction of the obligation of the parties disposes of the 
liability of the Government as to the claim of the petitioners for con- 
tribution to the expenses of saving the cargoes of two vessels em- 
ployed in the transportation of the stone from Hurricane Island to 
Baltimore. 

The next item of claim is for the cost of transportation of the box- 
ing from the quarry to the site of the building, but as the findings 
show no charges were made for the boxing it is not conceived how 
the Government can be made responsible to the claimants for an 
item of that kind. 

[It is not necessary to determine as to what was the duty of the 
claimants to furnish transportation for boxing, it being sufficient to 
determine as a fact that no freight was paid for such boxing. 

As to the item of $322, the Court does not find it sustained by the 
proof, and upon the whole case it 1s the judgment of the Court that 
the petition be dismissed. 

O71 V.—Final Judgment of the Court. 


vi 


At a Court of Claims held in the city of Washington on the 6th day 
of April, A. D. 1885, jadgment was ordered to be entered as follows: 

The Court, on due consideration of the premises, find for the de- 
fendants, and do order, adjudge, and decree that the petition of the 
claimants, Davis ‘Tillson and William C. Kingsley, partners under 
the firm name of The Hurricane Island Granite Company, be dis- 
missed. 


‘38 VIL_—A pplication of Claimants for and Allowance of Appe al. 


Davis Tittson and WiLtiAM C. KinGsiey, Copartners } 
Trading under the Style of The Hurricane Island | 
Granite Company, > No. 13399. 
US. 
THE UNITED STATES. 

Now come the claimants, by Paine and Ladd, their attorneys, and 
apply for an appeal to the Supreme Court of the United States from 
the judgment rendered herein by the Court of Claims. 

PAINE ano LADD, 
Claimants’ Att’ ys. 


[Endorsed :] Filed May 16, 1885. 
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Allowed Mav 16th, 1SS85. 
WILLIAM A. RICHARDSON, 
( h lef Justice : 


“oe In the Court of Claims. 

Davis Tittson and WittiAM C. KINGsLey, Copartners ) 

Trading under the Style of The Hurricane Island | 
) No. 15599). 


| 


Granite Company, 
versus 

THe UnNrrep STATES. 

[. John Randolph, assistant clerk of the Court of Claims, hereby 

certify that the foregoing are true transcripts of the pleadings In the 

of the findings of fact by the court and the con- 


above-entitled cause, 

clusion of law thre reon, of the OpInIon of the eourt of the final judg- 
ment of the court, of the application of claimants for allowance of 
appeal to the Supreme Court of the United States, and the allowance 


? 
i 


of sam by Chief Justice Richardson 

In testimony whereof | have hereunto set my hand and affixed 
the seal of said Court of Claims, at Washington city, this 7th day of 
August, 1885 


if Clatme, | ) 
JOHN RANDOLPH, 
Ass’t ( l rh f ourt of Claims. 


cover: Court of Claims No. 227. 


endorsed on 
and William C. Kingsley, copartners trading under the style of The 
Company, hppellants, vs. The United 


Wrae 


™ " 


Davis Tillson 


Hurricane [sland Granite 
States Kiled February 27. 1886. 
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It is provided in the original contract that the party of the second 
part is “to furnish from their quarry at Hurricane Island, State of 
Maine, and deliver at the site of the aforesaid building as much 
granite as may be required by the plans adopted by the Treasury 
Department. 

It being the duty of the petitioners to deliver the stone at Saint 
Louis, they took upon themselves, by the terms of their agreement, 
all the labor and expense incident to the transportation, ‘and if in 
the transportation any accident happened to the stone, increasing 
the cost of transportation, such cost must fall upon them as incident 
to the performance of the contract on their part. 

This construction of the obligation of the parties disposes of the 
liability of the Government as to the claim of the petitioners for con- 
tribution to the expenses of saving the cargoes of two vessels em- 
ployed in the transportation of the stone from Hurricane Island to 
Baltimore. 

The next item of claim is for the cost of transportation of the box- 
ing from the quarry to the site of the building, but as the findings 
show no charges were made for the boxing it is not conceived how 
the Government can be made responsible to the claimants for an 
item of that kind. 

It is not necessary to determine as to what was the duty of the 
claimants to furnish transportation for boxing, it being sufficient to 
determine as a fact that no freight was paid for such boxing. 

As to the item of $322, the Court does not find it sustained by the 
proof, and upon the whole case it is the judgment of the Court that 
the petition be dismissed. 


oF V.—Final Judgment of the Court. 


At a Court of Claims held in the city of Washington on the 6th day 
of April, A. D. 1885, jadgment was ordered to be entered as follows: 

The Court, on due consideration of the premises, find for the de- 
fendants, and do order, adjudge, and decree that the petition of the 
claimants, Davis Tillson and William C. Kingsley, partners under 
the firm name of The Hurricane Island Granite Company, be dis- 
missed. 


‘38 VI.—Application of Claimants for and Allowance of Appeal. 


Davis TiLitson and WILLIAM C. Kinesiey, Copartners 


Trading under the Style of The Hurricane Island 1 
Granite Company, > No. 13399. 

Us. 

THe UNITED STATES. 


Now come the claimants, by Paine and Ladd, their attorneys, and 
apply for an appeal to the Supreme Court of the United States from 
the judgment rendered herein by the Court of Claims. 

PAINE anp LADD, 
Claimants’ Att’ ys. 


[Endorsed :] Filed May 16, 1885. 
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AT CHAMBERS. 
Allowed May 16th, 1885. 
WILLIAM A. RICHARDSON, 
Chief Justice. 


39 In the Court of Claims. 


Davis Tittson and WiLttiAM C. KiInGsL_ry, Copartners ) 
Trading under the Style of The Hurricane Island | 
Granite Company, » No. 13399. 

versus 
Tae Unirep States. 


[, John Randolph, assistant clerk of the Court of Claims, hereby 
certify that the foregoing are true transcripts of the pleadings in the 
above-entitled cause, of the findings of fact by the court and the con- 
clusion of law thereon, of the opinion of the court, of the final judg- 
ment of the court, of the application of claimants for allowance of 
appeal to the Supreme Court of the United States, and the allowance 
of same by Chief Justice Richardson. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said Court of Claims, at Washington city, this 7th day of 
August, 1885. 

[Seal of Court of Claims, ] 
JOHN RANDOLPH, 
Ass’t Clerk Court of Claims. 


Endorsed on cover: Court of Claims. No. 227. Davis Tillson 
and William C. Kingsley, copartners trading under the style of The 
Hurricane Island Granite Company, hppellants, vs. The United 
States. Filed February 27, 1886. 
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DAVIS TILLSON and WILLIAM 
C. KINGSLEY, Copartners, trad- 
ing under the style of The Hurri- 
cane Island Granite Company, 


APPELLANTS, 


US. 


THE UNITED STATES. 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR APPELLANTS. 


HALBERT E. PAINE, 
Attorney for Appellant. 
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] 
DAVIS TILLSON axp WILLIAM ©. | 
KINGSLEY, Co-parTNERS TRADING UNDER 
THE sTyLe oF THe Hurricane IsLanp 
GRANITE Company, APPELLANTS, . No. 227. 


v. 


THE UNITED STATES. 


APPEAL FROM T'HE CouRT OF CLAIMS. 


Brief for Appellants. 
STATEMENT. 


Of the facts set forth in the findings of the court of 
claims, as printed in the record, the following are material 
to this appeal : 

1. The granite used by the United States in the con- 
struction of the custom-house, at St. Louis, was furnished 
by the appellants, under two contracts dated, respectively, 
April 22, 1873, and September 17, 1877 ; was quarried, cut, 
dressed, and boxed by the appellants, at their quarries on 
Hurricane Island, off the coast of Maine; and was trans- 


2 


ported by the appellants from Hurricane Island to St. 
Louis. 

2. In the contract of April 22, 1873, the appellants 
agree “to furnish from their quarry at Hurricane Island, 
state of Maine,” all the granite required for the construc- 
tion of the custom-house ; to furnish all the labor, tools, 
and materials necessary to cut, dress, and box, at the 
quarry, all the granite aforesaid ; to “furnish such num- 
ber of men as may, from time to time, be deemed neces- 
sary, by the party of the first part, for the proper prosecu- 
tion of the work, and provide such shops, sheds, and other 
buildings as may be necessary for the proper performance 
of the work, and for the accommodation of the workmen, 
without cost to the government, or compensation for their 
use, or for the rent of the land on which they may be 
erected ;” to “let and lease their quarry or quarries, at 
Hurricane Island, Maine, with all and singular the tools, 
buildings, wharves, and appurtenances thereto pertaining 
unto the said party of the first part, with the full right, 
authority, and power to enter upon, occupy, and use the 
same, or procure therefrom any or all such stones as the 
parties of the second part shall fail, omit, or decline to 
furnish ;” and to deliver the granite cut, dressed and boxed 
at the site of said custom-house in St. Louis. 

3. In the contract of April 22, 1873, the United States 
agree to pay specified prices, per cubic foot, for the stock, 
upon its delivery and acceptance at the site of said custom- 
house ; to pay “the full cost of the said labor, tools, and 
materials ” necessary to cut, dress and box said granite ; 
to pay insurance on the full cost of said labor, tools and 
materials ; and to pay fifteen per centum on the full cost 
of said labor, tools and materials, and on the insurance 
thereof. 

4. In the contract of September 17, 1877, the appellants 
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agree to furnish, from their said quarry on Hurricane 
Island, the granite therein specified, and to cut, dress and 
box the same, and deliver it at the site of said custom- 
house, in St. Louis. 

5. In the contract of September 17, 1877, the United 
States agree to pay for said stock, cutting, dressing and 
boxing certain stipulated prices. 

6. In the contract of September 17, 1877, the United 
States do not agree to pay insurance on the cost of the 
labor, tools and materials expended in cutting, dressing 
and boxing the granite, but do agree to assume “ all risk 
of damage to cutting on said stone, while being trans- 
ported to the site of said building, provided such damage 
does not result from the carelessness or negligence of said 
parties of the second part.” 

7. Under the contract of April 22, 1873, the appellants 
“ delivered, at the site of the custom-house, in St. Louis, 
dressed granite, the cost of the cutting of which, under said 
contract, was $1,465,323.43. All of said granite was trans- 
ported by sea from Hurricane Island, in the State of Maine, 
to Baltimore, in the State of Maryland, and thence, by 
railway, to St. Louis. Of said granite a part was trans- 
ported from Hurricane Island to Baltimore on deck, and 
the residue under deck. The cost of the cutting of that 
which was transported on deck was $488,524.03; and of 
that which was transported under deck $976,799.40.” This 
is shown in the second finding of the court of claims. 

8. “'The reasonable price and value of marine insurance 
on said granite, from Hurricane Island to Baltimore, was 
for the part on deck four per cent. on the value thereof, 
and was, at that rate, $19,542.12 on the cost of the cut- 
ting; and for the part under deck one and one-half per 
cent., and was $14,651.92 on the price of the cutting.” This 
is shown in the third finding of the court of claims. 
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ported by the appellants from Hurricane Island to St. 
Louis. ) 

2. In the contract of April 22, 1873, the appellants 
agree “to furnish from their quarry at Hurricane Island, 
state of Maine,” all the granite required for the construc- 
tion of the custom-house ; to furnish all the labor, tools, 
and materials necessary to cut, dress, and box, at the 
quarry, all the granite aforesaid ; to “ furnish such num- 
ber of men as may, from time to time, be deemed neces- 
sary, by the party of the first part, for the proper prosecu- 
tion of the work, and provide such shops, sheds, and other 
buildings as may be necessary for the proper performance 
of the work, and for the accommodation of the workmen, 
without cost to the government, or compensation for their 
use, or for the rent of the land on which they may be 
erected ;” to “let and lease their quarry or quarries, at 
Hurricane Island, Maine, with all and singular the tools, 
buildings, wharves, and appurtenances thereto pertaining 
unto the said party of the first part, with the full right, 
authority, and power to enter upon, occupy, and use the 
same, or procure therefrom any or all such stones as the 
parties of the second part shall fail, omit, or decline to 
furnish ;” and to deliver the granite cut, dressed and boxed 
at the site of said custom-house in St. Louis. 

3. In the contract of April 22, 1873, the United States 
agree to pay specified prices, per cubic foot, for the stock, 
upon its delivery and acceptance at the site of said custom- 
house ; to pay “the full cost of the said labor, tools, and 
materials” necessary to cut, dress and box said granite ; 
to pay insurance on the full cost of said labor, tools and 
materials ; and to pay fifteen per centum on the full cost 
of said labor, tools and materials, and on the insurance 
thereof. 

4. In the contract of September 17, 1877, the appellants 
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agree to furnish, from their said quarry on Hurricane 
Island, the granite therein specified, and to cut, dress and 
box the same, and deliver it at the site of said custom- 
house, in St. Louis. 

5. In the contract of September 17, 1877, the United 
States agree to pay for said stock, cutting, dressing and 
boxing certain stipulated prices. 

6. In the contract of September 17, 1877, the United 
States do not agree to pay insurance on the cost of the 
labor, tools and materials expended in cutting, dressing 
and boxing the granite, but do agree to assume “ all risk 
of damage to cutting on said stone, while being trans- 
ported to the site of said building, provided such damage 
does not result from the carelessness or negligence of said 
parties of the second part.” 

7. Under the contract of April 22, 1873, the appellants 
“ delivered, at the site of the custom-house, in St. Louis, 
dressed granite, the cost of the cutting of which, under said 
contract, was $1,465,323.43. All of said granite was trans- 
ported by sea from Hurricane Island, in the State of Maine, 
to Baltimore, in the State of Maryland, and thence, by 
railway, to St. Louis. Of said granite a part was trans- 
ported from Hurricane Island to Baltimore on deck, and 
the residue under deck. The cost of the cutting of that 
which was transported on deck was $488,524.03; and of 
that which was transported under deck $976,799.40." This 
is shown in the second finding of the court of claims. 

8. “The reasonable price and value of marine insurance 
on said granite, from Hurricane Island to Baltimore, was 
for the part on deck four per cent. on the value thereof, 
and was, at that rate, $19,542.12 on the cost of the cut- 
ting; and for the part under deck one and one-half per 
cent., and was $14,651.92 on the price of the cutting.” This 
is shown in the third finding of the court of claims. 
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9. The appellants did not employ any other insurers to 
bear any part of the marine risk on the cutting of said 
stone ; nor did they pay any other insurers therefor. 

10. No part of the insurance on the cutting of said stone 
has been paid to the appellants by the United States. 

11. “On the first day of November, 1877, the schooner 
Joseph Farwell sailed from Rockland, near Hurricane 
Island, in the state of Maine, with a cargo of granite cut 
and dressed under the second contract (that of September 
17, 1877). The entire value of this cargo was $23,681.87. 
The value of the rough stock was $2,206.11, and the 
value of the cutting was $21,475.76. On or about the 
eighth day of November, 1877, said schooner collided 
with the steamer John HH. Starin, near Hart Island, in 
Long Island Sound, and was sunk in deep water. Said 
cargo was raised by wreckers employed by the master of 
said schooner.” 

This is shown in the sixth finding of the court of 
claims. 

12. The appellants paid for saving said granite, includ- 
ing both the stock and the cutting, the sum of $2,185.31. 
For saving the cutting they paid the sum of $1.800; and 
for saving the stock the sum of $385.31. The United 
States have not repaid any part of said sum of $1,800. 

13. “‘ Hurricane Island is off the coast of Maine, about 
twelve miles from Rockland, the nearest outward point.” 


ARGUMENT. 


The appellants demand compensation for marine insur- 
ance on that part of the value of the granite cut under the 
contract of April 22, 1873, which was represented by the 
cost of the cutting, dressing and boxing, with fifteen per 
centum thereon, amounting to $39,323.14. The appellants 
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also demand reimbursement, under the contract of Septem- 
ber 17, 1877, for moneys paid to save from shipwreck the 
cutting on the cargo of the schooner Joseph Furwell, 
amounting to $1,800. 


Insurance. 


The contract of April 22, 1873, embraces four stipula- 
tions on the part of the appellants, and four correspond- 
ing stipulations on the part of the United States. 

1. The appellants agree to furnish the granite from their 
quarry on Hurricane Island, off the coast of Maine. 

2. The appellants agree “ to furnish all the labor, tools 
and materials necessary to cut, dress and box, at the 
quarry, all the granite aforesaid.” 

3. The appellants agree “to furnish such number of 
men as may, from time to time, be deemed necessary, by 
the party of the first part, for the proper prosecution of 
the work, and provide such shops, sheds and other build- 
ings as may be necessary for the proper performance of 
the work, and for the accommodation of the workmen, 
without cost to the government, or compensation for their 
use, or for the rent of the land on which they may be 
erected.” 

4. The appellants agree to deliver the granite, cut, 
dressed and boxed, at the site of the custom-house in 
St. Louis. 

5. The United States agree to pay specified prices, per 
cubic foot, for the stock of the granite, upon its delivery 
and a¢ceptance, at the site of the custom-house. 

6. The United States agree to pay “the full cost of the 
said labor, tools and materials” necessary to cut, dress 
and box said granite. 

7. The United States agree to pay fifteen per centum 
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on the cost of said labor, tools and materials, and on the 
insurance thereof. 

8. The United States agree to pay insurance on the full 
cost of said labor, tools and materials. 

The following clauses of the contract relate to this 
branch of the case : 


The parties of the second part covenant and agree to and with the 
party of the first part to furnish from their quarry at Hurricane Island, 
state of Maine, and deliver at the site of the aforesaid building as much 
gray granite as may be required by the plans to be adopted by the treasury 
department for said building. * * * (Kecord, p. 5.) 

And the parties of the second part hereby agree to furnish all the dador, 
tools, and materials necessary to cut, dress, and bor at the quarry all the 
granite aforesaid in such manner as may be directed by the party of the 
first part. (Record, p. 6.) 

And the party of the first part, acting for and in behalf of the United 
States, doth covenant, promise, and agree to pay, or cause to be paid, to the 
said parties of the second part, orto their heirs, executors, administrators, 
or assigns, in lawful money of the United States, the full cost of the said 
labor, tools, and materials, and insurance on the same, increased by fifteen 
(15) per centum thereof. * * * (Record, p. 6.) 

And the parties of the second part further agree to furnish such number 
of men as may from time to time be deemed necessary by the party of the 
first part for the proper prosecution of the work, and provide such shops, 
sheds, and other buildings as may be necessary for the proper performance 
of the work, and for the accommodation of the workmen, without cost to 
the government or compensation for their use, or for the rent of the land 
on which they may be erected. (Record, p. 7.) 

And the said parties of the second part further agree to cut, as well as 
furnish and deliver, all granite herein contracted for at such times as 
may be required by the said party of the first part, and in default thereof 
to forfeit and pay to the United States the sum of one hundred dollars 
($100.00) per diem for each and every day thereafter until the final com- 
pletion of the same, which sum shall be deducted from any moneys 
which may be due them; and if that amount be not due them, then their 
bondsmen are to be held liable for any deficiency, to be recovered of 
them by suit in the name of the United States. (Record, p. 7.) 

And the said parties of the second part further covenant, and agree to 
and with the party of the first part to lease, and hereby do let and lease 
their quarry, or quarries, at Hurricane Island, Maine, with all and singu- 
lar the tools, buildings, wharves, and appurtenances thereto pertaining, unto 
the said party of the first part, with the full right, authority, and power 
to enter upon, occupy, and use the same, or procure therefrom any or 
all such stones as the parties of the second part shall fail, omit, or de- 
cline to furnish. (Record, p. 7.) 


The payment promised by the United States, in the fifth 
of these stipulations, was for the stock, and was due when 
the granite was delivered and accepted at St. Louis. It 
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did not include any compensation for the cutting. The 
payment promised in the sixth stipulation was for the 
cutting ; that is to say for the labor, tools, and materials 
expended in cutting, dressing and boxing the granite. The 
payment promised in the seventh stipulation was a pay- 
ment of fifteen per centum on the cost of the labor, tools, 
materials and insurance. This payment was not for the 
cost of stock, nor for the cost of cutting, nor for the cost 
of insurance, but was a percentage on the cost of stock, 
cutting and insurance, to cover the use of the appellants’ 
costly plant, and their profits on the cutting, dressing and 
boxing. The payment promised in the eighth stipulation 
was for insurance on the value of the cutting, represented 
by the cost of the labor, tools and materials used in cut- 
ting, dressing and boxing: the granite, and for nothing 
else. 

This branch of the case presents four questions, as fol- 
lows : 

(1.) Whether, under the contract of April 22, 1873, the 
appellants bore the marine risk on the cut stone in transit 
to St. Louis. 

(2.) Whether the insurance, for which the United States 
promised to pay, was insurance on the cost of the labor, 
tools and materials used in cutting, dressing and boxing 
the granite, or was only insurance on the materia/s used 
for that purpose, which materials consisted of the coal 
used in sharpening the tools, and the rough boards, hoop- 
iron and nails used in boxing the stones. 

(3.) Whether the insurance, for which the United States 
promised to pay, did or did not include marine insurance. 

(4.) Whether the United States were bound by the con- 
tract to pay for the insurance on the cutting, when the 
risk was borne by the appellants themselves, or only when 
the appellants employed other insurers to bear it. 


I. 


Under the contract the appellants bore the entire ma- 
rine risk, not only on the stock but also on the cutting, 
until the delivery of the cut stones at the site of the cus- 
tom-house, in St. Louis. They did not undertake, as vendors. 
to deliver the cut granite to the United States on Hur- 


ricane [sland ; but they undertook, as vendors, to deliver 


the cut granite at the site of the custom-house, in St. Louis. 
Until its delivery at St. Louis the dega/ title, both to the 
stock and to the cutting, remained in the appellants. Their 
undertaking was altogether the undertaking of vendors, 
and not to any extent the undertaking of carriers. If they 
had undertaken (1) to deliver the property to the United 
States, on Hurricane Island, and (2) to transport it thence 
to St. Louis, they would have contracted (1) as. vendors, 
and (2) as carriers. In that case their liability, for loss 
or damage resulting from the perils of the sea, would only 
have been such as the law imposes on common carriers. 
In the absence of fault, or contributory negligence, they 
would not have been liable at all. The risk would have 
been borne by the United States. But as vendors they 
undertook to deliver the property—the cut stone, the 
stock and the cutting—at St. Louis. Every risk to which 
the property might be exposed, before its delivery to the 
purchasers in St. Louis, was their risk. 

If the appellants had agreed, as vendors, to deliver the 
property on Hurricane Island, and then, as carriers, to 
transport it to St. Louis, and had failed to deliver it at 
St. Louis, proof of shipwreck would have constituted a 
good defence to an action on the contract. But’ to such 
an action, under the agreement which they actually made, 
as vendors, to deliver the property at St. Louis, proof of 


9 


shipwreck would have constituted no defence at all. The 
appellants would have been bound either to replace every 
cut stone lost, or to repay to the United States the full 


cost of the cutting, dressing and boxing, and to lose the 


g, 
entire price of the stock, which was to become due upon 
the delivery of the property at St. Louis. 

The following are the provisions of the contract which 
relate to the point now under consideration : 


The parties of the second part covenant and agree to and with the party 
of the first part to furnish from their quarry at Hurricane Island, state of 
Maine, and deliver at the site of the aforesaid building, as much gray 
granite as may be required by the plans to be adopted by the treasury de- 
partment for said building. (Record, p. 5.) 

And the parties of the s«cond part further agree to furnish and deliver 
said granite at such times and in such quantities as may from time to time 
be ordered by the party of the first part, and that the granite shall be of 
the best quality to be obtained from their quarry aforesaid, and of uniform 
color, free from flaws, stains or discoloring matter, and to the entire satis- 
faction of the party of the first part; thestones to be furnished according 
to schedules of niet sizes to be’ furnished by the party of the first part, 
one inch to be added to said schedule sizes for every worked face for 
quarry dimensions. (Record, p. 5.) 

And the parties of the second part hereby agree to furnish all the labor, 
tools, and materials necessary to cut, dress, and box at the quarry all the 
granite aforesaid, in such manner as may be directed by the party of the 
first part. (hecord, p. 6.) 

And the party of the first part, acting for and in behalf of the United 
States, doth covenant, promise, and agree to pay or cause to be paid, to 
the said parties of the second part, or to their heirs, executors, adminis- 
trators, or assigns. in lawful money of the United States, the full cost of 
the said labor, tools and materials and insurance on the same, increased 
by fifteen (15) per centum thereof. (Record, p. 6.) 

And the said parties of the second part further agree to cut, as well as 
furnish and deliver, all granite herein contracted for at such times as may 
be required by the said party of the first part, and in default thereof to 
forfeit and pay to the United States the sum of one hundred dollars 
(3100.00) per diem for each and every day thereafter until the final com- 
pletion of the same, which sum shall be deducted from any moneys which 
may be due them; and if that amount be not due them, then their bonds- 
men are to be held liable for any deficiency, to be recovered of them by 
suit in the name of the United States. (Record, p. 7.) 


The appellants, then, in effect became insurers on the 
cutting of this stone, to its full value, and against all risks. 
No broader or more exhaustive liability could possibly be 
assumed, by an insurer, than was assumed, by the appel- 
lants, in this case. 
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It is proper, at this point, to call the attention of the 
court to the peculiar relations which the parties sustained 
to this property. While it is true that the appellants held 
the legal title, both to the stock and to the cutting, until 
the delivery and acceptance of the granite, at the site of 
the custom-house, in St. Louis, it is also true that, before 
the shipment of the granite, the United States had become 
the equitable owners of the cutting, the value of which 
was more than eight times that of the stock. For the 
United States had, before such shipment, paid the “ full 
cost of the labor, tools and materials” expended in cut- 
ting, dressing and boxing the stones. It resulted, there- 
fore, that when the appellants assumed all the risks to 
which the stock and cutting were exposed, in transit, the 
whole of the value of the cutting at risk was the equitable 
property of the United States; so that, to the extent of 
the entire value of the cutting, these risks were in fact 
borne by the appellants for the benefit of the United States. 
And for that reason the United States stipulated to pay 
the appellants for insurance on the cutting, or, what 1s the 
same thing, for insurance on the cost of the labor, tools, 
and materials expended in the cutting of the stone. 


II. 


The appellants contend that the insurance, for which 
the United States agreed to pay, was insurance on the cost 
of the labor, tools and materials used, that is to say on 
that part of the value of the cut stone which was repre- 
sented by the cost of the labor, tools and materials used 
in cutting and boxing the granite. 

The court of claims and the assistant attorney-general 
differed in their views of the liability of the United States, 
under the contract of April 22, 1873. The attorney- 
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general conceded that the United States were liable to 
the appellants, to*the extent of premiums actually paid 
by them, to insurance companies, for insurance on the 
cost of the labor, tools and materials, used in cutting and 
boxing the granite; but he insisted that, inasmuch as the 
appellants had merely borne the risk themselves, and had 
not employed other insurers to bear it, the United States 
were not liable. On the other hand, the court of claims 
held that, so far as the liability of the United States was 
concerned, it was immaterial whether the appellants bore 
the risk themselves, or paid others for bearing it. But 
then the court at the same time held that the obligation, 
imposed by the contract upon the United States, was to 
pay insurance only on the materia/s used in cutting, dress- 
ing and boxing the stone, that is to say on the charcoal 
used by the blacksmith, in sharpening the tools, and on the 
rough boards, hoop-iron and nails used for the boxing. 
The court held that payment for insurance on the cost of 
the labor and materials, which entered into the cutting, 
was not provided for in the contract. The attorney- 
general conceded that the United States were bound to 
reimburse the appellants for moneys paid, for such in- 
surance, to other insurers, but denied the existence of any 
obligation to pay for the insurance, when the appellants 
themselves bore the risk. The following is the language 
of the court of claims: (Record, p. 31.) 


If the insurance mentioned by the agreement is an insurance on the in- 
creased value of the stone, because of cutting, and thereby becomes 
one of the ingredients or elements of the compensation to be paid the 
claimants, then it may be the petitioners have the right to recover upon 
the theory of the petition, and it is wholly immaterial whether they ac- 
tually insured or not. In that view they had the right to take the risk 
themselves; and, the insurance being a part of their compensation, their 
right to recover such part is not defeated by the fact that they did not 
pay insurance to third parties. 

The substance of the contract is, the parties of the second part agreed 
to furnish all the labor, tools and materials necessary to cut, dress and 
box at the quarry the granite; and the parties of the first part agreed to 
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pay the full cost of said labor, tools and materials, and insurance on the 
same, increased by fifteen per centum thereof. The materials mentioned 
in the first part of the undertaking, and which the claimants were bound 
to furnish are ‘‘ materials necessary to cu’ dress and box the granite at 
the quarry, and the word ‘‘ materials,” when used in the latter part of the 
undertaking, and wvon which insurance is to be paid, it is insisted by the 
government, refers to and describes the materials mentioned in the first 
part of the agreement. * * 

We have carefully examined the structure of the contract as made, by 
its words, and we deduce from the terms used and structure of the cove- 
nant that the insurance contemplated by the agreement was, not the 
worth of insurance on the cutting; and, there being no finding as to the 
cost of insurance upon any other value than the cutting, the petitioners 
are not entitled to recover upon that branch of their petition. 


The appellants contend that the court of claims erro- 
neously interpreted the contract between the parties. 
They contend that the United States stipulated to pay in- 
surance not merely on the materials used in cutting, dress- 
ing and boxing the granite, but on the aggregate cost of 
the labor, tools and materials used in such cutting, dress- 
ing and boxing. In support of their interpretation of the 
contract they submit the following considerations : 

The cost of the cutting, as distinguished from the cost 
of the stock, includes three elements, (1) the cost of the 
labor expended in cutting and boxing the stone, (2) the 
cost of the tools used, and (3) the cost of the materials 
used, which were coal, rough boards, hoop-iron and nails. 
The cost of the cutting and the cost of the stock, added 
together, constituted the total value of the stones. The 
United States stipulated to pay “the full cost of the said 
labor, tools and materials and insurance on the same.” In 
order to ascertain the subjects of the insurance, which the 

Jnited States promise to pay, it is only necessary to know 
for what nouns the pronoun “ same” stands, in this stipu- 
lation. If that pronoun stands for the /abor, tools and 
materials, all together, or for the cost of the labor, tools 
and materials, all together, then the appellants’ interpre- 
tation of the contract must be correct. That the word 
“ same” does refer, either to the labor, tools and materials, 
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all together, or, what is the same in effect, to the cost of 
the labor, tools ahd materials, all together, is absolutely 
certain. The syntax of the stipulation excludes any other 
possible interpretation. To restrict the reference of the 
word “ same” to the materials alone in the promise to pay 
“the full cost of the said labor, tools, and materials, and 
insurance on the same,” would be to wrench, with violence, 
plain, clear, unambiguous English from its necessary 
meaning. 

If the parties had intended to restrict the insurance, for 
which the United States were to pay, to the materials 
alone, the stipulation would have been to pay “the full cost 
of the said labor, tools and materials, and insurance on 
said materials.” If they had intended to restrict the in- 
surance to the materials and tools (to the exclusion of the 
labor), the stipulation would have been to pay “the full 
cost of said labor, tools and materials, and insurance on 
said tools and materials.” But inasmuch as they intended 
to provide for payment for insurance on the cost of the 
labor, tools and materials, a// together, they used the word 
“same,” which, as a grammatical necesssity, stands for the 
cost of the labor, tools and materials, all together. 

The parties made their own contract ; and it must stand 
as they made it. Neither party was an idiot, lunatic or 
minor. Neither party was under duress. The United 
States were not deceived or misled. The contract was 
drawn, as such contracts always are drawn, by the agents 
of the United States. The court will not make a new con- 
tract for the accommodation of the government. The ac- 
cepted canons of interpretation require the court to adopt 
the plain and necessary meaning of this unambiguous 
language, and to refer the word “ same” either to the 
words “labor, tools and materials,” all together, or, what 
is the same thing, to the word “ cost.” 
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But if it were competent for the court to make a new 
contract for the parties, it would be impossible to find, in 
the equities of the case, any reason, or excuse, for giving 
to the agreement such a form as to impose upon the ap- 
pellants the obligation to carry, without compensation, the 
risk on the cost of the labor incorporated into the cutting 
of this granite. To assume that the word “ same” refers 
only to the materials is not merely to do violence to the 
syntax of the contract, but to taint its stipulations with 
the most absurd injustice. Upon this assumption the 
stipulation to pay is restricted to insurance on the coal, 
rough boards, hoop-iron and nails amounting in value to 
a contemptible sum. To provide for such an insignificant 
risk, and to overlook, at the same time, the main risk in 
the transaction, which was the risk on the cost of the labor 
incorporated into the cutting of the stone, amounting to 
more than a million of dollars, would have been a most 
unaccountable sacrifice of essentials to mere trifles. 

Without this stipulation for the payment of insurance 
on the value of the cutting, the contract would have been 
very hard and hazardous for the appellants. -For it re- 
quired them to cut and dress the stones, at the quarry, 
and then to deliver the stones, cut and dressed, at the site 
of the building; it required them, in effect, to replace all 
cut stones lost by shipwreck with other stones of like cut- 
ting and value. It required them to bear all losses on the 
cutting. It required them to insure the value of the cut- 
ting against all loss and damage. In the absence of a 
stipulation by the United States to pay the appellants for 
insurance on the cutting, the appellants would have been 
compelled to carry gratuitously very heavy risks. The 
aggregate value of the stock, cut under the contract of 
April 22, 1873, was only $174,790.19; but the aggregate 
value of the cutting thereon was $1,465,323.43 ; and the 
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appellants actually carried a marine risk, for the United 
States, amounting to more than a million of dollars. In 
case of successive losses the United States could have re- 
covered every dollar of that amount, by reservations from 
subsequent payments, or by proceedings in the courts. 

The attorney-general said : 

And there is really no hardship, for claimants neither paid out any 
money for insurance of the property in question nor did they have a sin- 
gle loss on the property. It cost them nothing either to insure or not to 
insure. 

The errors in this statement are obvious and radical. It 
is evident that the consideration which moves from the 
insurer to the insured, in all insurance contracts, is wholly 
overlooked. That consideration is the bearing of the risk 
bythe insurer. It would be a novel answer for a shipper 
or consignee to make to a demand for premiums by an in- 
surance company, on the completion of the voyage, that 
no loss had occurred, that the company had paid nothing 
for insurance to others, and therefore it was no hardship 
for the company to lose the premiums. If the attorney- 
general should attempt, in his private business, to deal 
with an insurer as he seeks to deal with the appellants 
in this business of the government, his enterprise would 
be very promptly and summarily repressed in the 
courts. He would learn that the demand of his insurer, 
who had made himself liable, for a specified time or voy- 
age, to make good losses on property of the insured, could 
not be settled in the courts by a suggestion that no loss 
had in fact occurred. So far as his obligation to pay the 
insurance money is concerned, it would be quite immate- 
rial whether a loss had or had not occurred. And it would 
be an indefensible outrage if a court should hold that an 
insurer who had borne the risk should not be paid for 
bearing it, on the ground that no loss had occurred. 

The attorney-general contended that the compensation 
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fixed for the cutting and for the stock was intended to be 
‘adequate compensation for all the obligations assumed in 
This is not true. Exactly the opposite is 
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the contract. 
true. The compensation fixed for the cutting was intended 
to be adequate for the cutting. The compensation pro- 
vided for the stock was intended to be adequate for that. 
Sut for the risk on the cutting, which was imposed by 
the contract on the appellants, the payment for insurance, 
and nothing else, was intended to be a compensation. ‘The 
position of the attorney-general is not supported by the terms 
of the contract, but, on the contrary, is absolutely destroyed 
by the terms of the contract. ‘The appellants, as the con- 
sideration for the stipulated payment of insurance, as- 
sumed, and until the granite reached St. Louis, bore risks 
which amounted, in the aggregate, to $1,421,363.72. If 
all or any of the stones had been lost, in transit, the ap- 
pellants could have been compelled either to deliver, at St. 
Louis, duplicates of the lost stones, without charge for 
cutting such duplicates, or to pay the damages consequent, 
under the contract, upon a failure to make such deliveries. 
The price fixed in the contract, for the stock, was not in- 
tended to include, to any extent, compensation for bearing 
this risk. Nor was the payment stipulated for the cutting 
intended to include any compensation for bearing this risk. 
That the payment of fifteen per centum stipulated in the 
contract was not intended to include any compensation for 
this insurance is absolutely certain. For the parties ex- 
pressly stipulated that this percentage should be computed 
on the cost of the insurance, as well as on the cost of the 
labor, tools and materials. Not only was the fifteen per 
centum to be paid in addition to the insurance, but the 
insurance was actually made one of the items on which 
the fifteen per centum was to be computed. ae 
It is necessary to digress for a moment, at this point, to 
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correct a most remarkable inaccuracy of statement in the 
opinion of the court of claims, which occurs in the follow- 
ing paragraph (Record, p. 31): 

It is contended by the claimants that the word materials, as used in 
the latter pert of the agreement, and to which the words ‘‘ and insurance 
on the same ”’ attach, isthe material of the stone increased by the labor of 
cutting. 

The claimants did not either in the original petition, or 
in the amended petition, or in either of their briefs, or in 
the oral argument, make any contention resembling, in the 
remotest degree, that which is imputed to them in this 
paragraph of the opinion of the court of claims. On the 
contrary, from the beginning to the end of the case in the 
court of claims, they contended, as they contend here, for 
payment for insurance upon the value of the cutting as 
represented by the cost.of the labor, tools and materials 
used in cutting, dressing and boxing the stones. They 
did not contend for payment for insurance on the “ mate- 
rial of the stone,” which is the rough stock. They ex- 
pressly and repeatedly disclaimed any right to compensa- 
tion for insurance on the rough stock. So far as the in- 
surance was concerned they discriminated, at every stage 
of the case between the cutting and the stock. 
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It being assumed that, in the contract of April 22, 1873, 
the United States agreed to pay the appellants for insur- 
ance 0f some kind on that part of the value of the cut 
stone which was represented by the cost of the cutting and 
boxing, the next question is for what sind of insurance on 
the cutting the United States promised to pay the ap- 
pellants. In the court below the attorney-general con- 
ceded that the insurance, for which compensation was 
provided in the contract, was marine insurance, but de- 
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nied the right of the appellants to any compensation 
when the risk was carried by themselves and not transfer- 
red to other insurers. He conceded the appellants’ right 
to recover premiums paid to others, but denied their 
right to compensation for insuring the cutting themselves. 
The court of claims not only concluded that the insurance, 
for which the United States stipulated to make compensa- 
tion, was marine insurance, but also concluded that it was 
immaterial whether the appellants bore the risk them- 
selves or employed others to bear it. At the same time 
they also held that the only property covered by the insur- 
ance stipulation was the materials used in cutting and 
boxing the granite. 

The contract required the granite to be quarried, cut and 
boxed on Hurricane Island, off the coast of Maine. It was 
to be delivered at the city of St. Louis, on the Mississippi 
river. It was therefore a necessity that it should be trans- 
ported either wholly or partly by water. The risk which 
the appellants assumed by the contract of April 22, 1873, 
so far as the cutting was concerned, was the entire risk of 
damage and loss of every kind. They bound themselves 
to replace every cut stone that should be damaged or lost, 
no matter how the damage or loss should be incurred. The 
risk which they assumed included the marine risk, the fire 
risk, and all risks of collision or other accident in trans- 
portation on land by railroad or otherwise. They in fact 
insured the United States against any and all loss and 
damage to the cutting of the stone, whether on the water 
or on the land. But the only real risk was the marine 


risk. ‘The other risks were merely nominal. The danger 


of damage to the cutting by fire, whether at the quarry on 
Hurricane Island, or on the schooners employed in the 
water transportation, or on the railway trains on which the 
cut stones were transported from the seaboard to St. Louis, 
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was so insignificant that a stipulation to pay for that kind 
of insurance would not have been worth the time, paper 
and ink consumed in writing it out. On the other hand 
the danger of loss or damage by shipwreck was real; and 
between private parties a provision for marine insur- 
ance would have been expressed or implied as a matter 
of course. The appellants submit that it is a just 
and reasonable interpretation of the contract to hold that 
by the promise to pay insurance on the cutting of this 
stone, the officers of the United States intended to assume 
an obligation to pay for insurance against such risks to 
the cutting as the contract imposed on the appellants, and 
that inasmuch as the main risk assumed by the appellants 
was the marine risk, the main insurance for which the 
United States promised to pay was marine insurance. The 
contract, if fire risks only had been contemplated, would 
really have provided for no insurance at all, except on the 
rough boards in store at the quarry to be used for boxing, 
and on the coal to be used by the blacksmiths in sharpen- 
ing the tools. The value and risk of these articles were 
not sufficient to warrant so much consideration in the con- 
tract. The iron hoops, the steel hammers, drills and 
chisels, and the cutting on the granite, were evidently safe 
from fire at the quarry. A provision in the contract for 
insuring them against fire at the quarry would have been 
absurd in the extreme. The insignificance of the fire risk 
in this case, as compared with the marine risk, excludes 
the inference that the insurance provided for in this con- 
tract was fire insurance only. Argument on a point so 
clear would seem to be superfluous. The mere statement 
that the contract necessarily covered marine imsurance 
ought to suffice. 

But then it is evident from the nature and subject of 
the contract that the term “insurance,” as therein used, 
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embraced marine insurance. In a lease of a house the 
term “insurance,” if undefined, is of course to be con- 
strued as referring to fire insurance. In a charter-party 
it is to be construed as referring to marine insurance. This 
contract provided for the transportation of granite from 
an island in the sea, off the coast of Maine, to the city of 
St. Louis, on the west bank of the Mississippi river. It 
could not have been moved forty rods from the quarry 
towards the place of destination, without water transpor- 
tation. It could not have been delivered at St. Louis, with- 
out ruin to the appellants, unless transported largely by 
water carriage. ‘The only possible loss by fire on the 
island was the loss of the boards which were to be fastened 
to the stones for the protection of their corners in transit, 
and of the blacksmith’s coal. To restrict the term “ insur- 
ance,’ in this contract, to fire insurance would be as ab- 
surd as it would be to restrict the term “insurance,” in 
the lease of a farmer’s barn, to marine insurance, or to re- 
strict the term, in a charter-party, to a fire risk. 

In the United States, as well as in England, marine in- 
surance, at the present time, embraces fire risks. Fire is 
always mentioned in the marine policy as one of the perils 
of the sea. Indeed it is possible that, since the enactment 
of the federal statute of March 3, 1851, fire has been one 
of the perils of the sea covered by marine insurance, whether 
specified or not specified as such in the policy of insur- 
ance. Since that law took effect the risk of loss of goods 
by fire, on the sea, has not been borne by the carrier. The 
provision of the act of March 3, 1851, is: 

That no owner, or owners, of any ship, or vessel, shall be subject, or 
liable to answer for, or make good, to any one or more person or persons, 
any loss or damage, which may happen to any goods or merchandise what- 
soever, which shall be shipped, taken in, or put on board any such ship, 
or vessel, by reason or by means of any fire happening to, or on board, 


the said ship, or vessel, unless such fire is caused by the design or neglect 
of such owner, or owners: Provided, That nothing in this act contained 
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shall prevent the parties from making such contract as they please extend- 
ing or limiting the, liability of ship-owners. 

But then it is practically immaterial whether this statute 
does or does not make fire one of the perils of the sea, 
when not specified as such in the policy. For the fact is 
that fire is now specified as one of the perils of the sea in 
all marine policies. If, therefore, the appellants, instead 
of carrying the whole fire and marine risk themselves, had 
seen fit to employ insurance companies to carry the whole 
or a part of it, they would not have taken out fire policies, 
but would have taken out marine policies specifying fire 


as among the perils of the sea. 
LV. 


The next question.is whether the United States were 
bound, by the contract, to pay for the insurance, when the 
risk was carried by the appellants themselves, or only when 
they employed other insurers to carry it. The court of 
claims held that if the contract made the United States 
liable for insurance on the cutting, it was immaterial 
whether the appellants bore the risk, or employed others 
to bear it. The court said (Record, p. 31): 


If the insurance mentioned by the agreement is an insurance on the in- 
creased value of the stone because of cutting. and thereby becomes one 
of the ingredients or elements of the compensation to be paid the claim- 
ants, then it may be the petitioners have the right to recover, upon the 
theory of the petition, and it is wholly immaterial whether they actually 
insured or not. In that view they had the right to take the risk themselves, 
and the insurance being a part of their compensation, their right to re- 
cover such part is not defeated by the fact that they did not pay insurance 
to third parties. 


The attorney-general conceded that the United States 
“were bound to reimburse claimants their outlay for 
“insurance within certain bounds, with 15 per centum 
‘“ added ;” but he denied that they were under any obli- 


gation to make compensation for insurance risks borne by 
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the appellants themselves. He based this denial on two 
grounds, (1) that, in the contract, provision was only made 
for the payment of the “ cost” of insurance, which provis- 
ion he thought implied that compensation for insurance 
was to be made, not when the appellants carried the risk 
themselves, but only when they paid others for taking it ; 
and (2) that the contract did not express/y make the appel- 
lants “insurers.” Both of these grounds of objection are 
erroneous. 

1. The provision for the payment of the “ cost ” of insur- 
ance did not imply that compensation for insurance was 
to be made, not when the appellants bore the risk them- 
selves, but only when they paid others for bearing it. The 
clauses of the contract, which relate to this subject, are in 
the following words (Record, p. 30): 

And the parties of the second part hereby agree to furnish all the labor 
tools, and materials necessary to cut, dress, and box, at the quarry, all the 
granite aforesaid, in such manner as may be directed by the party of the 
first part. 

And the party of the first part, acting for and in behalf of the United 
States, doth covenant, promise, and agree to pay, or cause to be paid, to 
the said parties of the second part, or to their heirs, executors, adminis- 
trators, or assigns, in lawful money of the United States, the fui/ cost of 
the said labor, tools, and materials, and insurance on the same, increased 
by fifteen (15) per centum thereof. 

The last clause is susceptible of three different ver):/ inter- 
pretations. It may be read as requiring the United States 
(1) to pay “the full cost of said labor, tools and materials, 
and insurance on the cost of said labor, tools and materials 9 
or (2) to pay “ the full cost of said labor, tools and mate- 
rials, and insurance on said lahor, tools and materia/s ;” or 
(3) to pay “ the full cost of said labor, tools and materials, 
and the fud/ cost of insurance on said labor, tools and ma- 
terials.” It is wholly immaterial which of these three 
readings shall be adopted. In meaning they are all sub- 
stantially the same. ‘The attorney-general reads the 


contract as if it required the United States to pay 


ame nll ae 
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“the full cost of said labor, tools and materials, and the 


Full cost of insurance on said labor, tools and materials.” 


Let it be assumed, for the purposes of the argument, that 
this is the correct reading of the clause, so that the verbal 
provision of the contract is, in truth, for the payment of 
the “ cost” of the insurance. The contract, so read, would 
not imply that compensation for insurance was not to be 
made when the appellants took the risk, but was only to 
be made when they paid others for taking it. The cost of 
a thing is not necessarily the price paid for it in money to 
other persons. Labor, care, anxiety, hazard, risk—each 
and all of these may represent and measure the cost. If 
this insurance, which other clauses of the contract required 
the appellants to furnish to the United States, and which 
the appellants did furnish as required, involved risk, haz- 
ard, anxiety, labor or care on the part of the appellants, 
such risk, hazard, anxiety, labor, or care was just as clearly 
embraced in the cost of the insurance to the appellants, for 
which they would have been entitled to compensation, un- 
der this supposed phraseology of the contract, as money 
paid to an insurance company would have been. It may 
be true, in a very narrow sense, that a policy whereon no 
loss occurs “ costs” the insurance company nothing beyond 
the paper, ink, and clerical labor expended, but the “ cost” 
of insurance to the insurance company, in its ordinary and 
just commercial sense, is determined in a very different 
way. It is determined by the figures which express in 
dollars and cents that which experience shows to be the 
real measure of the risk assumed. ‘The insured pays not 
for the loss, but for the risk. It is the insurer alone who 
pays the loss. Upon this theory of the attorney-general 
all insurance contracts on which no losses occur fail for 
want of consideration, and premiums thereon, if not pre- 
paid, are not collectible, and if prepaid may be recovered 
back. 
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If the cost of insurance was payable under this contract, 
not when the appellants themselves insured the property, 
but only when money was paid to others for insurance, 
then, on the same narrow interpretation of the contract, the 
cost of the labor of cutting would have been payable, not 
when the appellants themselves performed the labor, but 
only when they paid others for performing it. So, also, in that 
case would the cost of the skilled labor expended in the 
manufacture of the tools have been payable, not when the 
appellants themselves manufactured them, but only when 
they paid money to others for their manufacture ; and the 
cost of the materials, including the hoop-iron and lumber 
used in boxing the stones, would have been payable, not 
so far as the appellants had manufactured them, but only 
when they had paid money to others for manufacturing 
them. . 

Upon the same principle of interpretation an agreement 
to pay clerks’ costs, or sheriffs’ costs, or the costs of the 
marshal, magistrate, or notary would exclude all charge 
for the personal services of the officers. So, too, a promise 
to pay to a carrier the cost of transnortation, to a wagon- 
maker the cost of a wagun, to a physician the cost of medi- 
cal or surgical attendance, to a tanner, blacksmith, shoe- 
maker, or tailor the cost of his commodities, would exclude 
all charges for the personal labor of the promisee incor- 
porated into such commodities. 

The contract did not, expressly or by implication, re- 
quire the appellants to employ others to insure the prop- 
erty. They were themselves able to make good all marine 
losses. They were responsible, solvent insurers. This is 
shown by the record. The contract itself made the ap- 
pellants better insurers for the government in this case than 
any insurance company could possibly have been. It 
secured to them more than $2,000,000 of the money of the 


te 
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United States, out of which to make good any losses in- 
curred. The security afforded by their insurance could 
only have been impaired by a succession of losses which 
would have set at defiance all the tables of probabilities 
on which the system of marine insurance is based. Meas- 
ured by the standards applied to insurance companies, the 
security furnished by the appellants was most ample in 
extent and reliable in character. If the question had been 
raised, the officers of the government would undoubtedly 
have preferred, as the interests of the government certainly 
would have required, that the insurance money should be 
reserved from the payments made by the United States to 
the contractors, rather than collected from insurance com- 
panies employed by the contractors to take the risk. 
There would have been more uncertainty, hazard, difficulty, 
and delay in the latter arrangement than in the former. 
if the appellants had seen fit to effect insurance on the 
property represented by the cutting with other insurers, 
such insurance would have been merely reinsurance for 
the indemnity of the appellants. 

2. The second ground on which the attorney-general 
denied the obligation of the United States to pay for 
insurance, on risks borne by the appellants themselves, 
was that the contract did not express/y make the appel- 
lants “ znsurers.” If he only meant by this that the desig- 
nation “ insurers ’”’ was not CL Pre ssly applied to the appel- 
lants, in the contract, the proposition was true; for the 
word “insurers ” does not occur in the contract; nor does 
the word “insurance ” occur therein, except in the para- 
graph just considered. But then the proposition, in that 
Secnse, would seem to he wholly immaterial. Lf, on the 
other hand, he meant that the contract did not clearly and 
unequivocally constitute the appellants insurers of the 


cutting he was altogether wrong. 
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case would the cost of the skilled labor expended in the 
manufacture of the tools have been payable, not when the 
appellants themselves manufactured them, but only when 
they paid money to others for their manufacture ; and the 
cost of the materials, including the hoop-iron and lumber 
used in boxing the stones, would have been payable, not 
so far as the appellants had manufactured them, but only 
when they had paid money to others for manufacturing 
them. 

Upon the same principle of interpretation an agreement 
to pay clerks’ costs, or sheriffs’ costs, or the costs of the 
marshal, magistrate, or notary would exclude all charge 
for the personal services of the officers. So, too, a promise 
to pay to a carrier the cost of transportation, to a wagon- 
maker the cost of a wagon, to a physician the cost: of medi- 
cal or surgical attendance, to a tanner, blacksmith, shoe- 
maker, or tailor the cost of his commodities, would exclude 
all charges for the personal labor of the promisee incor- 
porated into such commodities. 

The contract did not, expressly or by implication, re- 
quire the appellants to employ others to insure the prop- 
erty. They were themselves able to make good all marine 
losses. They were responsible, solvent insurers. This is 
shown by the record. The contract itself made the ap- 
pellants better insurers for the government in this case than 
any insurance company could possibly have been. It 
secured to them more than $2,000,000 of the money of the 


by 


25 


United States, out of which to make good any losses in- 
curred. The security afforded by their insurance could 
only have. been impaired by a succession of losses which 
would have set at defiance all the tables of probabilities 
on which the system of marine insurance is based. Meas- 
ured by the standards applied to insurance companies, the 
security furnished by the appellants was most ample in 
extent and reliable in character. If the question had been 
raised, the officers of the government would undoubtedly 
have preferred, as the interests of the government certainly 
would have required, that the insurance money should be 
reserved from the payments made by the United States to 
the contractors, rather than collected from insurance com- 
panies employed by the contractors to take the risk. 
There would have been more uncertainty, hazard, difficulty, 
and delay in the latter arrangement than in the former. 
If the appellants had seen fit to effect insurance on the 
property represented by the cutting with other insurers, 
such insurance would have been merely reinsurance for 
the indemnity of the appellants. 

2. The second ground on which the attorney-general 
denied the obligation of the United States to pay for 
insurance, on risks borne by the appellants themselves, 
was that the contract did not express/y make the appel- 
lants “ cnsurers.” Lf he only meant by this that the desig- 
nation “ insurers” was not express/y applied to the appel- 
lants, in the contract, the proposition was true; for the 
word “insurers” does not occur in the contract ; nor does 
the word “insurance” occur therein, except in the para- 
graph just considered. But then the proposition, in that 
sense, would seem to be wholly immaterial. If, on the 
other hand, he meant that the contract did not clearly and 
unequivocally constitute the appellants insurers of the 
cutting he was altogether wrong. 


CARGO OF SCHOONER JOSEPH FARWELL. 


The next item of the appellants’ demand is for the re- 

payment of the sum of $1,800, paid by them for saving 
the cutting on the cargo of the schooner Joseph Farwell. 
Under the contract of April 22, 1873, the appellants bore 
the risk of loss on the cutting, and were to be paid, by 
the United States, for bearing such risk; but under the 
contract of September 17, 1877, the United States bore 
this risk. ‘The following is the provision of the latter 
contract (Record, p. 12, below middle of page) : 

And it is further understood and agreed that the party of the first part 
assumes all risk of damage to cutting on said stone while being trans- 
ported to the site of said building, provided such damage does not result 
from the carclessness or negligence of the said parties of the second part. 

The stipulation to pay for insurance on the cutting, 
which the United States made in the contract of April 22, 
1873, was purposely excluded from the contract of Sep- 
tember 17,1877. The appellants could have made no 
claim for saving the cutting from shipwreck, under the 
contract of April 22, 1875, for they were insurers of the 
cutting under that contract, and were entitled to compen- 
sation for bearing the risk thereon, but not to reimburse- 
ment for the expenses of saving it from shipwreck. 

The court of claims found that the cargo of the /oseph 
Farwell “ was cut and dressed under said second contract ;” 
that is to say under the contract of September 17, 1877. 
But, as to the cutting on the cargo of the Catawamteak, 
for saving which the appellants demanded compensation 
in the court of claims, the finding of the court was that 
the appellants paid to wreckers, employed by her master, 
the sum of $1,000 for saving the cutting, and that the 
granite “ was cut and dressed under said contracts,” with- 
out any specification of the amount cut under either con- 

tract. The appellants therefore cannot recover for saving 
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the cutting in the case of the cargo of the Catawamteak, 


but must restrict their demand to the cargo of the Joseph 
Farwell. 

The facts, which constitute the basis of this branch of 
the appellants’ demand, under the contract of September 
17, 1877, are the following: The appellants agreed to cut 
the granite on Hurricane Island, and to deliver it at the 


site of the custom-house in St. Louis. The United States 
agreed to bear the risk of damage to the cutting, zn 
transitu. The cargo of the Joseph Farwell went to the 
bottom of the sea, and, if the appellants had not raised 
it, the United States would have incurred a total loss of 
the cutting, on all the stones on board. The appellants, 
at an expense of $1,800,rescued from loss, for the United 
States, the cutting on all the stones. The United States 
accepted and used the stones so saved, with the cutting 
thereon. And the United States have not repaid to the 
appellants any part of the sum of $1,800 paid for saving 


4 - the cutting on the granite, which cutting was worth more 
than nine times as much as the stock. The appellants 
contend that these facts support an implied promise, on the 
part of the United States, to repay the said sum of $1,800. 

It would seem that the court of claims lost sight of that 
clause of the contract wherein the United States assumed 
the risk of damage to the cutting. The court said 
(Ree., pp. 31, 32): 


The modified contract provides ‘‘ that the parties of the second part 
covenant and agree, with the party of the first part, to furnish, from their 
quarry at Hurricane Island, state of Maine, and deliver, at the site of the 
aforesaid building, such pieces of granite as may be required for the ex- 
terior walls of the building aforesaid, as may be designated by the party 
of the first part, and to ent, dress and box the same.” . * It being the 
duty of the petitioners to deliver the stone at St. Louis, they took upon 
themselves, by the terms of their agreement, all the labor and expense 
incident to the transportation ; and if, in the transportation, any accident 
happened to the stone, increasing the cost of transportation, such cost 
must fall upon them as incident to the performance of the contract on 
their part. 
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The court did not even refer to that clause of the con- 
tract which binds the United States to bear the risk of 
damage to the cutting, but seem to have supposed that, 
under the contract of September 17, 1877, the appellants 
were to bear the risk of damage to the cutting, and to have 
forgotten that the United States had, in express terms, 
assumed that risk. The reasoning of the court seems to 
be that the only effect of the loss of a cargo of stone, by 
shipwreck, was to increase the cost of transportation, of the 
granite covered by the contract, and that, inasmuch as the 
appellants were to bear the cost of transportation they 
were also to bear the increase of cost resulting from the 
loss of stone by shipwreck. The court would seem to have 
wholly overlooked the relation sustained by the carrier to 
losses by the perils of the sea. Loss of cargo by ship- 
wreck does not fall upon the carrier. It does not increase 
the cost of transportation. It constitutes no element of 
the cost of transportation. Nor does the cost of raising 
shipwrecked property from the bottom of the sea fall upon 
the carrier, or increase the cost of. transportation, or con- 
stitute an element of the cost of transportation. In this 
case the relation of the appellants to the United States, so 
far as it regarded the cutting, was precisely the same as 
the relation of the carrier to the owner of the goods. For 
the United States had, in the contract of September 17, 
1877, expressly assumed all risk of damage to the cutting 
in transitu. 

If it be possible to extract from the opinion of the court 
any other reason for the judgment, it would seem to be 
this, that, inasmuch as the stock and the cutting were in- 
separable, it cost no more to rescue both than to rescue one, 
and that the appellants incurred no expense, in saving 
both the stock and the cutting, which they would not have 
necessarily incurred in saving the stock alone. But it is 
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hardly possible that the court based the judgment in this 
case on that ground. For the principle involved in such 
a decision would exclude those who have become salvors 
of derelict cut stones, under the maritime law, from com- 
pensation for the value of the cutting saved, on the ground 
that it cost them no more to save both stock and cutting 
than to save the stock alone ; and so their salvage would 
be restricted to the stock alone, which would be, in value, 
but a very small part of the cargo. 

Mr. Kenneth Rayner, solicitor of the treasury, to whom 
this demand was referred by the secretary, was of the 
opinion that it should not be paid, because, to use his own 
language— 

The expenses so paid were incident to the transportation of the stone ; 
and if the contractors paid the same as necess ry to enable them to complete 
their contract by a delivery of the stone, they did no more than it was 
proper and right for them to’ do, but in their own interests, and not in the 
interests of the government The interests of the latter were secured by 
the bond annexed to the contract. The expenses were necessarily and 
properly to be borne by the contractors. ‘They constituted part of the 
risk the parties assumed in undertaking to make the delivery, and it was 
a reasonable assumption that in a business point of view the expenses 
were calculated for in the terms of their contract Letter of March 26, 
L878. Record, p. 20. ) 

This view of the case was not presented by the assistant 
attorney-general, in the court of claims ; but it may be pre- 
sented in the supreme court. If, in the contract of Sep- 
tember 17, 1877. the United States had assumed no risk 
of loss on the stones by shipwreck, then it would have 
been true that the expense of saving the cutting, as well 
as the stock, was incident to the work undertaken by the 
appellants ; and that this expense was incurred wholly in 
their own interest, and not at all in the interest of the 
United States ; and that the expense of saving the value 
of the cutting, as well as the value of the stock, was in- 
cluded in the risk assumed by the appellants when they 
undertookto deliver the granite. And in that case the 
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The court did not even refer to that clause of the con- 
tract which binds the United States to bear the risk of 
damage to the cutting, but seem to have supposed that, 
under the contract of September 17, 1877, the appellants 
were to bear the risk of damage to the cutting, and to have 
forgotten that the United States had, in express terms, 
assumed that risk. The reasoning of the court seems to 
be that the only effect of the loss of a cargo of stone, by 
shipwreck, was to increase the cost of transportation, of the 
granite covered by the contract, and that, inasmuch as the 
appellants were to bear the cost of transportation they 
were also to bear the increase of cost resulting from the 
loss of stone by shipwreck. The court would seem to have 
wholly overlooked the relation sustained by the carrier to 
losses by the perils of the sea. Loss of cargo by ship- 
wreck does not fall upon the carrier. It does not increase 
the cost of transportation. It constitutes no element of 
the cost of transportatior. Nor does the cost of raising 
shipwrecked property from the bottom of the sea fall upon 
the carrier, or increase the cost of transportation, or con- 
stitute an element of the cost of transportation. In this 
case the relation of the appellants to the United States, so 
far as it regarded the cutting, was precisely the same as 
the relation of the carrier to the owner of the goods. For 
the United States had, in the contract of September 17, 
1877, expressly assumed all risk of damage to the cutting 
in transitu. 

If it be possible to extract from the opinion of the court 
any other reason for the judgment, it would seem to be 
this, that, inasmuch as the stock and the cutting were in- 
separable, it cost no more to rescue both than to rescue one, 
and that the appellants incurred no expense, in saving 
both the stock and the cutting, which they would not have 
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hardly possible that the court based the judgment in this 
case on that ground. For the principle involved in such 
a decision would exclude those who have become salvors 
of derelict cut stones, under the maritime law, from com- 
pensation for the value of the cutting saved, on the ground 
that it cost them no more to save both stock and cutting 
than to save the stock alone ; and so their salvage would 
be restricted to the stock alone, which would be, in value, 
but a very small part of the cargo. 

Mr. Kenneth Rayner, solicitor of the treasury, to whom 
this demand was referred by the secretary, was of the 


opinion that it should not be paid, because, to use his own 
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fhe expenses so paid were incident to the transportation of the stone ; 
and if the contractors paid the same as necessary to enable them to complete 
their contract by a delivery of the stone, they did no more than it was 
proper and right for them to do, but in their own interests, and not in the 
interests of the government. “The interests of the latter were secured by 
the bond annexed to the contract. The expenses were necessarily and 
properly to be borne by the contractors. ‘They constituted part of the 
risk the parties assumed in undertaking to make the delivery, and it was 
a reasonable assumption that in a business point of view the expenses 
were calculated for in the terms of their contract.— Letter of March 26, 
1878. (Record, p. ZU. ) 

This view of the case was not presented by the assistant 
attorney-general, in the court of claims; but it may be pre- 
sented in the supreme court. If, in the contract of Sep- 
tember 17, 1877, the United States had assumed no risk 
of loss on the stones by shipwreck, then it would have 
been true that the expense of saving the cutting, as well 
as the stock, was incident to the work undertaken by the 
appellants ; and that this expense was incurred wholly in 
their own interest, and not at all in the interest of the 
United States ; and that the expense of saving the value 
of the cutting, as well as the value of the stock, was in- 
cluded in the risk assumed by the appellants when they 
undertookto deliver the granite. And in that case the 
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United States would have promised to pay for this insur- 
ance on the cutting. But if the United States did as- 
sume all risk of loss on the cutting of the stone cut 
under the contract of September 17, 1877, then all these 
propositions are manifestly erroneous. Obviously the 
main question turns upon the effect to be given to the fol- 
lowing clause in that contract (Record, p. 12): 

And it is further understood and agreed that the party of the first part 
assumes all risk of damage to cutting on said stone while being transported 
to the site of said building, provided such damage does not result from 
the carelessness or negligence of the said parties of the second part. 

The question is whether, in view of all the provisions of 
the contract, this stipulation is to be construed as cover- 
ing total losses by shipwreck, or is to be restricted to mere 
fracture or discoloration of the stones. The appellants 
insist that the damage to the cutting, of which the govern- 
ment takes the risk, is not limited, either in character or 
degree; that it covers a total as well as a partial destruction 
of the value represented in the cutting—the loss of the 
whole of that value, as well as the loss of one-fourth or 
one-half of it, and that it embraces damage resulting, not 
merely from fracture or discoloration but also from sinking 
in the sea. 

Mr. Rayner, on the other hand, was of the opinion that 
the United States took no risk of any damage except such 
as resulted from fracture or discoloration of the stones ; 
that when the entire value of both stock and cutting was 
lost by shipwreck the appellants were to bear, not only 
the loss of the rough stock, but also the loss of the cutting. 
His theory was that the appellants were bound by this 
contract to deliver at St. Louis each identical stone which 
was cut, dressed, and boxed for shipment on Hurricane 
Island ; that in case of total loss of stones by shipwreck 
it was necessary for them, under the modified contract as 
under the original contract, to deliver substituted stones, 
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cut and dressed at their own expense; that any damage 
occasioned by fracture or discoloration, in transitu, not 
resulting from carelessness or negligence on the part of 
the contractors, was to be borne by the United States, 
only in case the damaged stones were delivered at St. Louis : 
that in case of a total loss by shipwreck the United States 
were to bear no part of it, but could refuse to pay, not 
only for the rough stock, but also for the cutting, and if 
the stipulated advance of eighty per centum on the cut- 
ting had already been paid could recover it back. 

That is to say, under the modified contract, as inter- 
preted by Mr. Rayner, if twenty blocks of granite had 
been broken in pieces by a colliding steamer in a fog, 
after an hour’s sail from Hurricane Island, without care- 
lessness or negligence on the part of the appellants or 
their navigators, they could ‘have secured the price of the 
cutting by transporting the worthless fragments to St. 
Louis ; but if the stones had been sunk by collision in the 
Mississippi within a half mile of St. Louis without negligence 
or carelessness on the part of the appellants or their 
agents, the appellants could recover nothing for the cut- 
ting, but would even be compelled to refund the price al- 
ready advanced therefor. 

The appellants submit that these positions are erroneous. 
If the blocks of granite had been broken at the commence- 
ment of the voyage, so as to be worthless, the contract 
would have permitted the appellants to throw them over- 
board at once. The loss of the stock, in that case, would 
have fallen on them, and the loss of the cutting on the 
United States. If they had been sunk in the Mississippi 
river, within a half mile of St. Louis, so as to be worth- 
the loss of the stock would have fallen on the appel- 
lants, and the loss of the cutting on the United States. 
There is certainly no provision in the contract of Septem- 
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ber 17, 1877, expressly requiring the transportation of 
the worthless fragments to St. Louis, in order to give effect 
to that clause which imposes the risk of loss in transitu 
upon the United States. Nor 1s there anything in the 
coutract from which such a condition can be inferred. On 
the contrary a provision involving such useless expense 
to the appellants, without the slightest advantage to the 
United States, would have been a senseless provision. 
Mr. Rayner himself was inconsistent on this point. In 
his letter of May 15, 1880, referring to an opinion of his 
predecessor, he concedes— 

That in case a stone with the cutting and labor thereon is destroyed or 
lost, without the negligence or fault of the contractors, the loss of the cut- 
ting and labor already paid for falls upon the United States. (Record, p. 20.) 

This was a virtual abandoment of his former position. If 
the loss of the cutting already paid for fell upon the 
United States, three consequences inevitably followed. 
(1) The United States were, on precisely the same ground 
of principle, held to bear the loss of the cutting not already 
paid for. The payments “already made” were made on 
account, and, if the payments not already made could not 
be recovered by the appellants, then the payments already 
made could be recovered back by the United’ States. (2) 
Inasmuch as the loss of the cutting already paid for fell 
upon the United States, the appellants, by paying this loss 
for the United States, became entitled, on an implied con- 
tract, to compensation therefor. (3) Inasmuch as the loss 
of the cutting not paid for fell upon the United States, 
the appellants, by the payment of this loss for the United 
States, became entitled to compensation therefor, under 
an implied contract. 

The attorney-general asserts that the “claimants are 
only assignees, if there are any just claims” against 
the United States for saving the cutting on the cargo 
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in controversy. He probably means that the claim for 
saving this property, as against the United States, was 
originally held, not by the appellants, but by the wreckers, 
and that whatever claim the appellants hold in connection 
therewith they must have acquired by assignment from 
the wreckers ; and, further, that such assignment must 
have been void. 

The appellants submit that the attorney-general is mis- 
taken. In the first place the appellants did not purchase 
a claim against the United States ; but they paid out money 
for the benefit of the United States. They did not acquire, 
by assignment, a claim against the United States, which 
had originally belonged to the wreckers ; but, by the pay- 
ment of money for the benefit of the United States, they 
required an original claim of their own against the United 
States. Inasmuch as the ‘stock and the cutting, though 
differing in equitable ownership, were physically insepar- 
able, the relations of the parties were such as to make it 
proper for either to advance, to the wreckers, the cost of 
saving the property of the other. But then in the second 
place, until property saved from shipwreck is accepted by 
an owner, who does not contract for saving it, a claim for 
salvage, in the sense of the maritime law, is not a claim in 
personaeni, but only a claim in rem. The property in ques- 
tion was not used, or received, by the United States, until 
long after the appellants had paid the wreckers for saving 
it. No claim in personam against the United States, for 
saving the property represented by the cutting, ever ex- 
isted. At the time when the claim of the wreckers for 
saving this property was extinguished by payment, their 
claim was only a claim ir rem, and had never been any- 
thing else. The only claim 7m personam growing out of 
this transaction ever held against the United States was, 


therefore, not an assigned claim of the wreckers for saving 
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the cutting on this granite, but an original claim of the ap- 


pellants for paying the wreckers for saving it. The 
wreckers never held any claim zn personam against the 
United States capable of assignment or sale. 

But finally there is no such thing known to the mari- 
time law asa salvage claim in personam against the United 
states. The United States cannot be sued, in admiralty, 
in an action zn personam, on a salvage claim. Such claim 
could not have been lawfully assigned; nor could it have 


lawfully existed. 


HALBERT E. PAINE, 
Atty. for Appellants. 
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Ju the Supreme Court of the United States. 


QOcToBER TERM, 1888. 


Davis TILLSON AND WILLIAM ) 
©. Kingsley, co-partners, trad- 
ing under the style of the Hur- | 
ricane Island Granite Com- - No, 227. 
pany, appellants, 
re. 


THe UNIrep STATEs, appellees. } 
APPEAL FROM THE COURT OF CLAIMS. 


STATEMENT OF THE CASB. 


This is an appeal from a judgment of the Court of 
Claims, dismissing claimants’ petition passed in a cause in 
said court pending on the 6th day of April, 1885, wherein 
the claimants, appellants, sought to recover from the United 
States certain moneys alleged to be due as balance on ac- 
count of contracts made between the said parties. These 
contracts were of date in the years 1873 and 1877, respect- 
ively, and were for material to be used in the building of 
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a custom-house in the course of construction at Saint Louis, 
Mo. There are four items of claim set out in the petition 
filed in the cause, and to be considered in this appeal. 

(1) Insurance on the value of the cutting of the stock 
furnished under the first contract. 

(2) Expenses paid by the claimant in rescuing vessels 
wrecked in the transportation of stone under the second 
contract from Hurricane Island to the city of Baltimore. 

(3) The Cost of transportation of boxing used in ship- 
ment of stone from Hurricane Island to Saint Louis. 

(4) Expenses incurred in the unloading, handling, and 
reloading granite shipped at Hurricane Island to the site 


of the building. 


BRIEF OF ARGUMENT, 


[t will be contended that the Government is not liable 
for insurance, because the language of the contract does 
not imply such an obligation, and because there was no in- 
surance effected upon the stock by the claimants. The 


clauses of the contract which relate to the undertakings of 


the contractors and the promise of the Government in 
this behalfare as follows: 


The parties of the second part covenant and agree 
to and with the party of the first part to furnish 
from their quarry at Hurricane Island, State of Maine, 
and deliver at the site of the aforesaid building as 
much gray granite as may be required by the plans 
to.be adopted by the Treasury Department for said 
building. And the parties of the second part hereby 
agree to furnish all the labor, tools, and materials 
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necessary to cut, dress, and box at the quarry all the 
granite aforesaid, in such manner as may be directed 
by the party of the first part. And the party of the 
first part, acting for and in behalf of the United 
States, doth covenant, promise, and agree to pay or 
cause to be paid to the said parties of the second 
part, or to their heirs, executors, administrators or 
assigns, in lawful money of the United States, the 
full cost of the said labor, tools, and materials, and 
insurance on the same, increased by fifteen (15) per 
cent. thereof, 

And the said parties of the second part further 
agree to cut, as well as furnish and deliver, all granite 
herein contracted for, at such times as may be re- 
quired by the said party of the first part. 

[t will be observed that the appellants did not pay any 
insurance at all, nor did they effect an insurance, but 
nevertheless seek to recover what would be the value of 
a marine risk upon the marble in its new form, after hav- 
ing been cut and dressed. This was what the appellants 
had undertaken to do, viz, to cut as well as deliver and 
furnish all the granite as had been contracted for. By 
the terms of the agreement the appellants were not treated 
with as insurers; they could insure or not as they saw best. 
Nor was it to the interest at all of the Government that 
they should insure. The Government was amply pro- 
tected, in case of failure to comply with the terms of the 
contract, in the bond that had been taken for the. per- 
formance of the contract. But from the very terms of the 
contract itself no construction can be derived that will 
warrant the liability of the Government for the payment 
of what might have been the cost of something that was 


*never done. ‘The contract is that the parties of the sec- 


ond part agree to furnish all the labor, tools, and mate- 
rials necessary to cut, dress, and box at the quarry the 
granite, and the parties of the first part agree to pay the 
full cost of said labor, tools, and materials, and insurance 
on the same, increased by 15 per cent. thereof. 

It is contended that the word “ materials ” means and ap- 
plies to what materials are necessary to cut, dress, and box 
the granite at the quarry and not to the granite in its new 
form. The structure of the contract is capable of this 
construction. and no other, and can not be construed to 
mean the worth of the insurance on the cutting. Under 
the original and modified contracts it was the duty of the 
appellants to deliver the stone as they had agreed, and it 
makes no difference whether the property in its improved 
condition was in the appellants’ or appellees’ at the time it 
was started from the quarry for transportstion. It was, 
then, the delivery that the appellants had assumed and 
undertaken, without respect to the fact of a changed con- 
dition in the material and the relationship of the parties 
to the same. 

The modified contract provides as follows : 

That the parties of the second part covenant and 
agree with the party of the first part to furnish from 
their quarry at Hurricane Island, State of Maine, 
and deliver at the site of the aforesaid building such 
pieces of granite as may be required for the exterior 
walls of the building aforesaid as may be designated 
by the party of the first part, and to cut, dress, and 
box the same. 


It is provided by the original contract that the party 
of the second part should furnish and deliver, etc., as 


much granite as was required, ete. It then became the 
duty of the appellants to deliver the stone at the site of the 
building, and they undertook all the labor and expense in- 
cident to the transportation. If, then, during the time of 
such transportation, anything occurred to increase the ex- 
pense and cost of the same, it is a little difficult to see how 
the Government shall become liable for such increased 
cost. Thus it will be contended that the appellees must 
be absolved from any charge that the appellants incurred 
in saving the cargoes of the vessels engaged in carrying 
the stone from Hurricane Island to Baltimore. There is 
one other item of charge made by the appellants, viz, the 
cost of transportation ofthe boxing from the quarry. The 
findings show no charge was made for the boxing, and as 
nothing was paid by the appellants, it can not be conceived 
upon what principle a demand is made for payment on 
this account, 
Respecifully submitted. 
R. A. Howarp, 


Assistant Attorney-General. 


We Ap euid, 
Assistant Attorney. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 157. 


GEORGE W. FARNSWORTH, PLAINTIFF IN ERROR, 


THE TERRITORY OF MONTANA. 


IN ERROR TO THE SUPREME COURT OF THE TERRITORY OF 
MONTANA. 


FILED OCTOBER 9, 1885. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1==7. 


No. 360. 
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GEO. W. FARNSWORTH Vs. THE TERRITORY OF MONTANA, ] 


1 In the First Judicial District Court, Gallatin County, Mon- 
tana Territory. 


TERRITORY OF Montana, Plaintiff. 
Us. 
GEORGE W. FaARNswortH, Defendant. 


Be it remembered that on the 21st day of June, 1883, this case 
came on to be heard upon a complaint which was filed in the pro- 
bate court of sald county, which said complaint ls and Was in the 
words and figures following—that is to say : 


f omplaint. 


In the Probate Court in and for Gallatin County, Montana Terri- 
tory. 


TERRITORY OF Montana vs. GEORGE W. FARNSWORTH. 


Pi rsonally appeared before Mie this day Th. I Ie lwards, district 
attorney of the first judicial district of Montana ‘Territory, who, first 
being duly sworn,complains and says, upon hisinformation and 
2 belief, that One George W. Farnsworth,a commercial travell r 
and commercial agentol Au rbach, Fineh and Van Sivek, of the 
city of Si. Paul, in the State of Minnesota, on or about the — day 
of May, A. D. 1885, at Livingston, in the county of Gallatin, Mon- 
tana ‘lerritory, committed the crime of misdemeanor, in that the 
said George W. Farnsworth did offer to sell at said Livingston, in 
said COounLYy and Lerritory, on or about said last-m: ntioned day, 
goods, wares, and merchandise to be delivered at a future time 
Without first having obtained license from the treasurer of said 
county of Gallatin aud Montana Territory ; all of which Is contrary 
to the form of the statute in such cases made and provided, and 
against the peace and dignity of the people of the Territory of 
Montana. 
Said complainant, therefore, prays that a warrant may be issued 
for the arrest of the said George W. Farnsworth, and that he may 
be dealt with according to law. 


TH. R. EDWARDS. 


Subscribed and sworh to before re this [Sth day of May, A. D. 
1835. 
3 J. P. MARTIN, 
Probate Judge. 


Endorsed: “ Probate court of Gallatin county. No. 683. Terri- 
tory of Montana vs. George W. Farnsworth. Complaint. Filed 
May 1S, 1555. J. P. Martin, ex officro clerk.” 


And there was also heretofore, to wit, with said complaint, May 
22 1883, filed herein, the said case having been brought here by 
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appeal by the said defendant from the judgment of said probate 
judge, a transcript of the record and proceedings of said probate 
judge in said case, which said transcript is in the words and figures 
following—that is to say: 


At the court-house, in the county of Gallatin, on the 25th day of 
May, A. D. 1883, before the Hon. J. P. Martin, judge of said court, 
the following proceedings were had : 


In the Probate Court of the ¢ vounty of ( rallatin, Territory of Montana. 
TERRITORY OF MontvrANA vs. GEORGE W. FARNSWORTH. 


4 Be it remem bered that Ol} the Sth day of May, 1SS2. com- 
plaint was made in this action by T. R. Edwards, charging 

the defendant with offering to sell goods, wares, and merchandise 
without first procuring license therefor; whereupon a warrant of 
arrest was issued and placed in the hands of the sheriff of Gallatin 
county for service, and on the same day defendant was brought be- 
fore the court; ‘T. R. Edwards, district attorney, appearing for the 
Territory, and Messrs. Luce and Armstrong for defendant. 

Defendant was duly and lawfully arraigned to the complaint and 
pleads not guilty. 

Trial set for the 21st day of May, A. D. 1883, at 10 o’clock a. m. 


May 21, 1885. 
Parties present before the court and announced themselves ready. 
Defendant, by his attorney, files a demurrer to said complaint on 
the ground that said complaint does not state facts sufficient to con- 
stitute a public offence. The demurrer overruled. No jury hav- 
ing been asked for or demanded, the court proceeded to try the 
cause. 
5 Two witnesses sworn and examined on part of plaintiff, 
and both parties rested. The court finds the defendant 
guilty as charged in the complaint; and it is therefore considered 
and adjudged that for said offence the said defendant pay a fine of 
fifty dollars and costs of this prosecution, seventeen & j;°; dollars, 
and stand committed till said fine and costs be paid. And immedi- 
ately thereafter defendant files a motion for arrest of judgment; 
motion overruled. Defendant then gave verbal notice of appeal, 
and.on the same day an appeal bond for costs and the appearance 
of defendant at the next term of the district court to be held in and 
for the county of Gallatin in the penal sum of seven hundred dol- 
lars, with Peter Koch and Lester 8. Willson, as sureties. 
(Signed) J. P. MARTIN, 
Probat Judge. 
Fine & costs in judgment: 


OE ORES Raa a S50 00 
Sheriffs on warrant .--.-- > ae 
Probate judge’s fees__._--.. 15 30 


ES S67 70 
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6 I, J. P. Martin, ex officio clerk of the probate court of the 
county of Gallatin, do hereby certify that the foregoing is a 
full, true, and correct copy of an order made and entered in the 
minutes of the said probate court in the above-entitled action on 
the date mentioned in the caption hereof. 
[In witness whereof I have hereunto set my hand and seal of said 
court this 21st day of May, A. D. 1883. 
[L. s.] J. P. MARTIN, 
Ex officio Clerk. 


Endorsed : No. 566, dist. court. No. 683, probate court, county 
of Gallatin. Territory of Montana vs. George W. Farnsworth. 
Certified copy of order. liled May 22d, 1885. Theo. Muffly, clerk, 
by E. M. Gardner, deputy clerk. 


And thereupon, — said 2Ilst day of June, 1883, there was also 
filed in this case in this court an agreed statement of facets in the 
nature of a special verdict, which said statement of facts in the 
nature of a special verdict is as follows, to wit: 

7 THe Terrirory or MONTANA 
against 
GEORGE W. FARNSWORTH: 


In the foregoing case the following facts are found: 


} 


l. That the defendant was at the time alleged in the complaint 
herein a commercial traveller engaged at Livingston, Gallatin 
county, Montana, in conducting his said vocation, as follows and not 
otherwise: 

2. That Auerbach Finch and Van Slyck are a mercantile firm 
resident at St. Paul, in the State of Minnesota, engaged there in the 
sale of goods, wares, and merchandise, where each member of said 
firm reside, each being a citizen of the United States and also of the 
said State of Minnesota. 

3. That the goods belonging to said firm for sale are at said St. 
Paul, and were al suid St. Paul “at the time of thee MM Ission by the 
defendant of the aets herein found to have been committed. 

4. That the defendant was then and ever since hath been a 
§ citizen of the United States and a resident of the State of 
Wisconsin and a citizen thereof. 

5. That as a commercial traveller for said Auerbach, Finch and 
Van Slyck, with samples of their goods aforesaid in said St. Paul, 
said defendant, on the — day of May, 18835, came to Livingston, in 
said Gallatin county, where he did exhibit said samples of said 
goods, and did represent and affirm them to be fair samples of the 
goods then owned and possessed in said st. Paul DV said Auerbach, 
Fineh and Van Slyek, and which said eoods then were there, to wit, 
at said St. Paul, and then had for sale, and did then and there, to 
wit, at Livingston aforesaid, On the date aforesaid, solicit of one John 
Doe, then and there being a merchant, that he give to said defendant 
an order for divers and sundry of the said goods, wares, and mer- 
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chandise of said Auerbach, Fineh and Van Slyck, then being at St. 
Paul as aforesaid, and did then and there obtain such other, and 
did then and there agree that the said defendant would forward the 

said order to the Auerbach, Finch and Van Slyck, and that if 
9 said order should be accepted by said Auerbach, Finch and 

Van Slyck said goods in said order mentioned would be de- 
livered to said John Doe at the warehouse of the Northern Pacific 
Railroad Company at St. Paul, to be shipped to said John Doe at 
Livingston aforesaid, and that said Auerbach, Finch and Van Slyck 
were at liberty to reject or accept sald order. 

6. That none of said goods were then and there delivered at Liv- 
ingston aforesaid, nor was it the agreement or understanding that 
the same were to be then and there delivered, but it was agreed that 
the said order was to be by said defendant forwarded from said Liv- 
ingston to said St. Paulas aforesaid, when and where the said goods 
were to be shipped from Minnesota to Montana as aforesaid. 

7. That the defendant, as aforesaid, was the instrumentality by 
which Auerbach, Finch and Van Slyck consum-ated as well as in- 
augurated the transaction aforesaid, by means whereof they ob- 

tained said order for the sale of their goods should they ac- 
10 cept said order and sell said goods. 

8. That for the foregoing business the defendant did not at 
first nor at all obtain a license from the treasurer of Gallatin 
county. 

9. The foregoing are all the facts in the case, and they are ex- 
plicitly agreed to and found, and the judgment of the court is to be 
pased upon them and no other facts whatever, and a jury is hereby 
expressly waived. 

TH. R. EDWARDS, 
District Attorney Lst Judicial District. Montana Ti rritory. 
SANDERS & CULLEN, 
With whom are LUCE & ARMSTRONG, 
Att ys for Defendant. 


Endorsed: “566. Territory of Montana vs. George W. Farns- 
worth. Filed June 21, 1883. ‘Theo. Muffly, clerk, by E. M. Gard- 
ner, dep. clerk.” 

1] Judgment of the Court. 
Litle of cause. 

This cause having been argued by counsel upon an agreed state- 
ment of facts and submitted to the court, it is now here considered 
that the defendant is guilty as charged in the complaint, and de- 
fendant is sentenced to pay a fine of $50.00 and all costs of prosecu- 
tion. A stay of proceedings Is granted until appeal is perfected. 

June 23, A. D. 1883. 


And thereupon the jury having been waived and the facts being 
as aforesaid agreed on upon the said papers and none other, where- 
upon, on consideration of the case, the defendant orally objected to 
the judgment in said case against him for the following reasons, to 
wit: 
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1. That there was no indictment preferred or found against him in 
this case by a grand jury and endorsed or found “a true bill.” 

2. ‘That the facts found or agreed on do not bring the de- 

12 fendant within the purview of the provisions of the act of the 

Legislative Assembly of the Territory of Montana entitled 

“An act to provide for licensing commercial travellers,” approved 

July 22, 1879, and that, therefore, under the facts the defendant is 
not guilty of an infraction of said law. 

3. That in itsoperation upon the defendant there is, if not in form 
and by words, discrimination against him and in favor of citizens 
of Montana, yet that there is, in fact, and by the difference of the 
commerce carried on by this defendant and citizens of Montana, such 
discrimination against this defendant and those situated like unto 
him. 

4. That the act is beyond the authority of the Legislative Assem- 
bly of Montana to pass and apply to parties engaged in the busi- 
ness which defendant, by the agreed facts, carried on in said Galla- 
tin county, Montana. 

+. That the enactment is void; that it is void as to non-resident 
citizens of other States, who are here only as instrumentalities of 
interstate commerce. 

6. That the defendant is not guilty as charged. 

13 On consideration whereof the court, sitting as a jury, did 

hold and find the defendant guilty and did render judgment 
against him as for a fine in the sum of fifty dollars and for his costs ; 
to which finding and judgment of the court the defendant then and 
there excepted, and prays that this his bill of exceptions be signed, 
sealed, und made a part of the record, which is done accordingly, 
and the defendant then and there in open. court giving notice of 
his intention to appeal this case to the supreme — of the Terri- 
tory of Montana, and praying the court to fix an undertaking to be 
given for such appeal and the amount thereof. The same is fixed 
at $400.00 hundred dollars. 

D. S. WADE, Judge. 


Endorsed: “ Territory of Montana vs. George W. Farnsworth. 
Bill of exceptions. Kiled June 23, 1883. ‘Theo. Muttly, clerk, by E. 
M.G 


rardner, deputy clerk.” 


14 Notice of Appeal. 


In the First Judicial District Court, County of Gallatin, Territory 
of Montana. 


Tue Terrirory or Montana, Plaintiff, 
vs. 
GeorGE W. Farnswortna, Defendant. 

To the clerk of said district court and to Thomas R. Edwards, 
Ksq., district attorney for said judicial district, the attorney for 
the Territory of Montana in this action. 

Please take notice that George W. Farnsworth, the defendant in 
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the above-entitled action, hereby appeals to the supreme court of 
this Territory from the decision and judgment therein made and en- 
tered in the said district court on the 23d day of June, A. D. 1883, in 
favor of the plaintiff and against the defendant in said action, and 
from the whole thereof. 

SANDERS & CULLEN anp 

LUCE & ARMSTRONG, 

Attys for the said Defendant. 


Acknowledgements of Service. 


15 “ Received copy of the within notice, and service of same is 
hereby acknowledged and accepted this 30th day of June, 
A. D. 1888. 
THEO. MUFFLY, 
Clerk of said Court, 
By E. M. GARDNER, 
Dep. Clerk.” 


I hereby acknowledge receipt of a copy of the within notice of ap- 
peal, and accept service of said notice. Dated June 30, 1883. 
TH. R. EDWARDS, 
District Attorney, lst Judicial District, Montana Territory, 
The Attorney Prose cuting for the Territory in the 
Within-Lntitled Action. 
Filed June 30, 1883. | 


Undertaking on Appeal. 
Title of cause. ‘Title of court. 


Whereas the said George W. Farnsworth, defendant in this 
action, was, on the 23d day of June, A. D. 1883, before the Hon. 
Decius S. Wade, judge of said court, sitting as a jury, convicted of 

the crime of offering to sell at Livingston, in said county of 
16 Gallatin, on or about the — day of May, 1883, goods, wares, 

and merchandize to be delivered at a future time, as a com- 
mercial traveller and commercial agent, without first having ob- 
tained a license from the treasurer of said county of Gallatin; and, 
upon said conviction, it was ordered and adjudged by the said court 
that said George W. Farnsworth pay a fine in the sum of fifty dol- 
lars and the cosis of the action, taxed at $—, and judgment was 
entered against said George W. Farnsworth in said action in said 
district court in favor of the Territory of Montana on the 23d day 
of June, 1883, for fifty dollars as for a fine and $—, the costs of said 
action ; and whereas the said George W. Farnsworth is desirous and 
is about to appeal from said decision and judgment of said judge and 
said district court to the supreme court of the Territory of Montana: 
Now, therefore, in consideration of the premises and of such appeal, 
we, the undersigned, Nelson Story and Peter Koch, of the city of 
Bozeman, county of Gallatin and Territory of Montana, do hereby, 
jointly and severally, undertake and promise, on the part of the ap- 
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pellant, the said George W. Farnsworth, that the said George 
17 W. Farnsworth shall and will, if said judgment shall be af- 
firmed or modified or if said appeal shall be dismissed by 
the said supreme court, well and truly pay or cause to be paid the 
fine aforesaid, the sum of fifty dollars, or such part of said fine as the 
said supreme court may direct, and such costs as may be awarded 
against said George W. Farnsworth on the appeal, and in all re- 
spects perform and satisfy said judgment in such manner as said 
supreme court may direct; or that, in case the judgment shall be 
reversed and a new trial ordered and the case be retnanded for a 
new trial, the said George W. Farnsworth will appear in the court to 
which the case may be remanded and submit himself to the orders 
and processes thereof, and for all of which, for the considerations 
aforesaid, we promise and undertake in the sum of four hundred 
(400) dollars, to which amount we acknowledge ourselves, jointly 
and severally, bound. 
Dated this 30th day of June, A. D. 1885. 
NELSON STORY. [seAL. 
PETER KOCH. oo 


te Here follows justification of sureties. 


TERRITORY OF MONTANA, | 
, +“ : - 88. 
County 0} Gallatin, J 


I, Theo. Mufily, clerk of the district court of the first judicial dis- 
trict of the Territory of Montana, in and for the county of Gallatin, 
do hereby certify that the foregoing pages, numbered from 1 to —, 
inclusive, contain a full, true, and correct transcript of certain of 
the pleadings, records, and proceedings filed, made, and had in said 
court in the case of The Territory of Montana, plaintiff, against. 
Georve W. Farnsworth, defendant. 

[n testimony whereof I have hereunto set my hand and affixed 
the seal of the court this 13th day of August, A. D. 1885. 

[ SEAL. | THEO. MUFFLY, Clerk, 
By E. M. GARDNER, Dep’ty Clerk, 


19 In the Supreme Court of Montana Territory. August Term, 
1554. 


Territory OF Montana, Respondent, 
vs. 
GrorGE W. FArRNswortnH, Appellant. 


Be it remembered that in the present term of August, A. D. 1884, 
of said supreme court the above entitled cause was brought into 
said court by virtue of an appeal from the judgment therein entered 
in the district court of the first judicial district of said Territory 
within and for the county of Gallatin; and, the said cause coming 
on to be heard before the court on the transcript of the record: in 
said cause of the court below, the same was argued by counsel and 
submitted; whereupon the court took said cause under advisement. 
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And afterwards, to wit, at the January, 1885, term of said supreme 
court, said cause came on for the decision of the court on appeal. 
The court delivered its opinion therein in writing, of which the 
following is a copy, viz: 


20 Opinion of the Court by Galbraith, Justice. 
In the Supreme Court of Montana Territory. January Term, 1885, 
TERRITORY OF MontTANA, Respondent, 
Us. 
GeorGe W. Farnswortu, Appellant. 


This is an appeal from a judgment rendered by the court of the 
first judicial district affirming the judgment of the probate court of 
Gallatin county, whereby a penalty of fifty dollars was imposed upon 
the appellant for the violation of “An act to provide for licensing 
commercial travellers,” approved July 22, 1879, and hereinafter 
given. 

In this case the following facts were agreed upon: 


1. That the defendant was, at the time alleged in the complaint 
herein, a commercial traveller engaged at Livingston, Gallatin 
county, Montana, in conducting his said vocation as follows, and not 

otherwise. 
21 2. That Auerbach, Finch and Van Slyck are a mercantile 
firm, resident at St. Paul, in the State of Minnesota, engaged 
there in the sale of goods, wares, and merchandise, where each mem- 
ber of said firm reside, each being a citizen of the United States and 
also of the said State of Minnesota. 

5. That the goods helonging to said firm for sale are at said St. 
Paul, and were at said St. Paul at the time of the commission by the 
defendant of the acts herein found to have been committed. 

4. That the defendant was then and ever since hath been a eiti- 
zen of the United States and a resident of the State of Wisconsin, 
and a citizen thereof. 

5. That as a commercial traveller for said Auerbach, Finch & 
Van Slyck, with samples of their goods aforesaid in said St. Paul, 
said defendant, on the — day of May, 1883, came to Livingston, in 
said Gallatin county, where he did exhibit said samples of said goods 
and did represent and affirm them to be fair samples of the goods 


then owned and possessed in said St. Paul by said Auerbach, 
22 Finch & Van Slyck, and which said goods then were there, 


to wit, at said St. Paul, and there had for sale, and did then 
and there, to wit, at Livingston aforesaid, on the date aforesaid, 
solicit of one John Doe, then and there being a merchant, that he 
give to said defendant an order for divers and sundry of the said 
goods, wares, and merchandise of said Auerbach, Finch & Van 
Slyck, then being at St. Paul as aforesaid, and did then and there 
obtain such order, and did then and there agree that the said de- 
fendant would forward the said order to the said Auerbach, Finch 
and Van Slyck, and that if said order should be accepted by said 
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Auerbach, Finch and Van Slyck said goods in said order mentioned 
would be delivered to said John Doe, at the warehouse of the North- 
ern Pacific Railroad Company at St. Paul, to be shipped to said John 
Doe, at Livingston aforesaid, and that said Auerbach, Finch & Van 
Slyck were at liberty to reject or accept the order. 
6. That none of said goods were then and there delivered at Liv- 
ingston aforesaid, nor was it the agreement or understanding 
23 that the same were to be then and there delivered ; but it was 
agreed that the said order was to be by said defendant for- 
warded trom said Livingston to said St. Paul as aforesaid, when and 
where the said goods were to be shipped from Minnesota to Mon- 
tana as aforesaid. 

7. That the defendant as aforesaid was the instrumentality by 
which Auerbach, Finch & Van Slyck consummated, as well as in- 
augurated, the transaction aforesaid, by means whereof they obtained 
said order for the sale of their goods, should they accept said order 
and sell said goods, 

8. That for the foregoing business the defendant did not at first 
or at all obtain a license from the treasurer of Gallatin county. 

[It is claimed that the above facts do not bring the defendant 
within the purview or provisions of the foregoing act. 

The act, or so much thereof as it Is necessary to quote, is as fol- 

lows: “ Every commercial traveller, agent, drummer, or other 
24 person selling or offering to sell any coods, wares, or mer- 

chandise of any kind to be delivered at some future time, or 
carrying samples and selling or offering to sell goods, wares, or mer- 
chandise of any kind similar to said to said samples, to be delivered at 
some future time,shall, before carrying on such business, pay a license 
therefor of twenty-five dollars in each county where such business 
may be transacted. Such payment shall be made to and such license 
issued by the county treasurer, and the license so issued shali au- 
thorize the person named therein to carry on the said business of a 
commercial traveller in said county for the period of three months 
from the date thereof; and it is hereby made the duty of every jus- 
tice of the peace, constable, sheriff, and all peace officers to demand 
the license of any such commercial traveller, drummer, agent, or 
other person who has sold or is offering to sell goods, wares, or mer- 

chandise in his county, and if such person be found not to 
20 have a license, as required by this act, or if, upon demand 

made by any such officer, he shall not exhibit the same, the 
person so offending shall be guilty of a misdemeanor and, upon con- 
viction thereof, shall be fined in any sum not less than fifty dollars 
nor more than one hundred dollars, in the discretion of the court.” 

The agreed statement of facts, stripped of its verbiage and con- 
densed into a form sufficiently comprehensive to present the ques- 
tion raised is, in substance, as follows: 

B is engaged in the sale of merchandise. A is a commercial trav- 
eller carrying samples of B’s merchandise and his agent to solicit 
orders for his goods. A exhibits the sum ples to and solicits and ob- 
tains an order for goods of the same character as the samples from 
C. This constitutes an offer by A to sell the goods. 
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The above state of facts must have this signification, if agency 

acts and words have any meaning. It is not necessary, in order 

that the offer to sell should be within the purview of the stat- 

26 ute, that the goods should be the property of A. It is sufh- 

client if the otter be LO sel] any goods, wares, or merchandise. 

We are, therefore, of the opinion that the facts stated bring the ap- 
pellant within the meaning of the above statute. 

The transcript shows that this case was commenced in the pro- 
bate court of Gallatin county, which had jurisdiction thereof, upon 
a complaint filed therein. This is in accordance with the laws of 
the Territory: “ Prosecutions in the probate court or justice of the 
peace courts shall be by complaint.” Sec. 5, 3rd Div., Cr. Prac. Rev. 
Stats., 255. 

This is a bare misdemeanor; it is not “a capital or otherwise 
infamous crime,” as mentioned in sec. 5 of the amendments to the 
Constitution of the United States. A presentment or indictment 
by a grand jury was, therefore, not required. The principal ques- 
tion, however, presented is whether or not this act 1s in conflict with 
the Constitution of the United States. It is contended— 

1. That this act is in conflict with that clause in the Con- 
27 stitution which provides that “ the citizens of each State shall 
be entitled to all the privileges and immunities of the citi- 
zens of the several States.” And also with those provisions thereof 
which provide that Congress shall have power “to regulate com- 
merce with foreign nations and among the several States and with 
the Indian tribes,” and that “uo State shall, without the consent of 
Congress, lay any impost or duties on imports and exports, except 
what may be absolutely necessary for exercising its Inspection laws.” 
The presumption is always in favor of the validity of an act of the 
Legislature, and the burden is upon the party claiming that it is 
otherwise to show that it is so, clearly and satisfactorily. An aet 
should not be adjudged unconstitutional except where it is plainly 
repugnant to the fundamental law. “Ina case of this kind it is 
only with the power of the Legislature viewed in relation to the 
fundamental law and not with the expedieney or propriety of its 
legislation that the court has to do. ‘These are matters for 
28 the consideration of the Legislature itself when it enacts the 
law.” 

We do not think that the act is in conflict with the first clause of 
the Constitution above quoted, as it does not discriminate against 
the citizens of other States and Territories. 

We can see no reason why this Territory cannot subject all per- 
sons who come within its jurisdiction, although citizens of other 
States and Territories, for the purpose of engaging in the kind of 
business mentioned in the act, to the same conditions as to payment 
of a license tax therefor as are imposed upon its own citizens. The 
act requires the payment of a license for the purchase of a privilege 
to do the kind of business mentioned therein just as in the case of 
licenses required by law to be purchased for the privilege of pursu- 
ing a particular trade, profession, or occupation. The act is not 
obnoxious to the objection that it is discriminating, for its provisions 
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apply to all persons pursuing the occupation mentioned therein 
alike, whether citizens of other States and Territories or of the Ter- 

ritory of Montana, and to the goods, wares, and merchandise 
29 of this Territory as well as those of foreign production and 

manufacture. ‘This act does not, therefore, come within the 
purview of the decision of the Supreme Court of the United States 
in Ward vs. Maryland, 12 Wall., 418, where it was held that a statute 
of the State of Maryland was unconstitutional, as discriminating 
against the citizens of other States, which made it a penal offence 
In any person not being a permanent resident in the State to sell, 
offer for sale, or expose for sale within certain limits in the State 
any goods, wares, or merchandise whatever other than agricultural 
products and articles manufactured in Maryland within the said 
limits, either by card, sample, or other specimen, or. by written 
or printed trade list or catalogue, whether such person be the 
maker or manufacturer or not, without first obtaining a license 
tatute plainly. Imposed a discrimiaating tax 


in the manner mentioned therein within 


so to do. ‘This 
uUpoh persons bra 
certain limits in the State, who were residents of other States: 

and it was solely upon this ground that the statute was 
30 declared unconstitutional, and Justice Clifford, delivering 

the opinion of the court, Suys : * "Taxes, it 1s conceded in 
those cases—referring to Woodrulf vs. Parborn, 8 Wall, 139, and 
Hinson vs. Lott, d., 15l1—may be imposed by a State on all sales 
made within the State, whi ther the gouds suid Were the produce ot 
the State Imposing the Lax or of SOLLLC other Lace, provided the Lax 


' 


imposed is uniform. But the court at the same time decides that a 
taux discriminating against the commodities of the citizens of the 
other States of the Union would be inconsistent with the provisions 
of the Federal Constitution, and the law imposing such a tax would 
be unconstitutional and invalid.” 

No question is made in this case as to the uniformity of the tax, 
and it does not discriminate against either the person or property of 
other States. Neither, in respect to discrimination, is the act under 
consideration similar in any way whatever to the act declared un- 

constitutional in the case of Welton vs. Missouri, 91 U.S., 275. 
ol The act in question in that case required “the payment of a 

license tax from persons who deal in the sale of goods, wares, 
and merchandise which are not the growth, product, or manufacture 
of the State by going from place to place to sell the same im the 
State, and required no such license tax from persons selling In a 
similar way goods which are the growth, produce, or manufacture of 
the State. The statute in question differs from the one in the case 
above stated in that it does not discriminate against the sale of 
goods, wares, and merchandise which are not the growth, product, 
or manufacture of this territory.” It was upon the ground of dis- 
crimination that this case was decided. At the close of his opinion 
in this case Field, justice, speaking for the Court, says: “As the main 
object ot that COMIINerCe (2. C., interstate commerce) is the sale and 
exchange of commodities, the policy thus established wou!d be de- 
feated by discriminating legislation like that of Missouri;” and 
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then referring to the case of Woodruff vs. Parborn, supra, 
32 continues: “ Mr. Justice Miller, speaking for the Court, after 

observing with respect to the law of Alabama then under 
consideration that there waseno attempt to discriminate injuriously 
against the products of other States or the rights of their citizens, and 
the case was not therefore an attempt to fetter commerce among the 
Siates or to deprive the citizens of other States of any privilege or im- 
munity, said: ‘ But a law having such operation would, in our opin- 
ion, be an infringement of the provisions of the Constitution which 
relate to those subjects and therefore void.’ ” 

The act of the Legislature in question, unlike those declared un- 
constitutional in both of the above cases, does not discriminate be- 
tween persons who are citizens of this Territory and citizens of other 
States and Territories, or between goods, wares, and merchandise 
which are the product and manufacture of other States and Terri- 
tories and which are the product and manufacture of this Territory. 


It is not, therefore, in our opinion, in conflict with that clause of 


the oe itution of the United States which provides that 
30 “the izens of each State shall be entitled to all privileges 

and immunities of citizens of the several States.” It re- 
mains to consider whether or not this act is in conflict with those 
provisions of the Constitution of the United States, that Congress 
shall have power “to regulate commerce with foreign nations and 
among the several States,” and that “no State shall, without the 
consent of Congress, lay any lm posts or duties on Import 3 or exports, 
except what may be absolutely necessary for executing its inspee- 
tion laws.” 

The act requires the payment of a license fee for each county in 
which the business of selling by samples is conducted, which license 
is to continue in force for the period of three months from its date 
In respect to the clauses of the Constitution referred to, a State is as 
much subject to their restrictions as a Territory ; therefore, the rea- 
sons which apply in the one case are applicable, also, in the other. 

As a general rule, the right of taxation is one of the incidents of 


sovereignty, and is coextensive with its exercise. The right 
o4 of taxation by the State, therefore, in the absence of any 


constitutional limitation exten: ~ to all objects which are sub- 
jected to its sovereignty. ‘To say that 1 a State cannot tax an indi- 
vidual within its jt urisdiction and ear ving on an occupation within 
its limits woul | be a denial of its sovere iguty asa State. The in- 
dividual is within the jurisdiction of the State: his business is ear- 
ried on within its limits: both himself and _ his occupation are pro- 
tected by the State, and his occupation may therefore be the lawful 
subject of State taxation. “ Taxation only exacts a contribution 
from individuals of the State, * * * for which they receive 
compensation in theprotection which Government affords.” (County 
of Mobile vs. Kimball, 102 U.S., 691.) 

The only exception to the general rule in the case of the State is 
where the Constitution has reserved to the General Government the 
right “to regulate commerce with foreign nations among the sev- 
eral States and with the Indian tribes,” and prohibited any State 
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30 from laying a duty or impost on imports and exports with- 

out the consent of Congress, “except what may be abso- 
lutely necessary to execute its inspection laws.” The statute in 
question does not assume to regulate commerce; it does not pre- 
scribe rules for the conduct of commercial transactions. It does 
not contemplate any restriction upon commerce. It simply im- 
poses a tax upon an occupation exercised by all persons within 
the limits of the State; neither does it impose any duty or impost 
on imports. Certainly every duty or impost Is a tax, but every 
tax is not a duty or impost within the meaning of that term as 
used in the Constitution. It may be claimed that this tax is within 
the constitutional prohibition, because its tendency is to increase the 
price of the goods imported ; but this proves toomuch. It has been 
universally conceded that after imported merchandise has been re- 
moved froin the original package and mingled with other goods 

that they are the subject of State taxation. It is sufficient 
ob for the present to say generally that when the importer hs so 

acted upon the thing imported that it has become incorpo- 
rated and mixed up with the mass of property in the country it has 
perhaps lost its distinctive character as an a port and has become 
subject to ay? taxing power of the State.” ‘hief Justice Marshall 
1) Brown vs. State olf Maryland, L? welll tL). 

But the matte of the tax in such a case is to Increase the price 
of the goods as well. The tax in such a case enhances the price of 
the sale by the importer and its cost to the consumer, for it Is the 
consumer, in the end, who must pay the tax. ‘This fact, therefore, 
that the price of the goods is increased by the tax Is not the true 
criterion by which to determine the right to tax the occupation. 
, No doubt every tax upon personal property or upon occupations, 
business, or franchises affect more or less the subjects and the opera- 
tions of couimerce, vel it Is not everything that affects commerce 
that amounts to a regulation of it within the m« aning of the Con- 

stitution.” Justice Strong, in “ State tax on railway gross re- 
od ceipts,” 15 Wallace, 254. ‘In this case it was held that a statute 

of a State imposing a tax upon the gross receipts of railroad 
companies was not repugnant to the Constitution of the United States, 
although such receipts came partly from freights received for trans- 
portation of goods from Pennsylvania into another State or from 
such other State into Pennsylvania. 

Further on, in the same opinion, the same judge says: “ Is, then, 
the tax Imposed by the act of leb’y 25, 1S66, a tax upon freight 
transported into or out of the State or upon the owner of freight for 
the right of thus transporting it? Certainly it is not direetly. Very 
manifest M it is a tax upon the railroad company, measured in 
amount by the extent of its business or the degree to which its 
franchise is exercised. ‘That its ultimate object may be to increase 
the cost of transportation must be admitted. So it must be admitted 
that a tax Upon any article of personal property Lhat may become a 
subject of commerce or upon any Instrument of commerce affects com- 

merce itself. Ifthe tax be upoll the instrument such asa stage 
38 coach, a railroad car, or a canal or steamboat, its tendency is to 
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increase the cost of transportation; still it is not a tax upon 
transportation and commerce, and it has never been seriously 
doubted that such a tax may be laid.” So, in this ease, the occupa- 
tion taxed may be viewed as one of the instrumentalities of com- 
merce. ‘The profits of the occupation are made within the limits of 
the Territory imposing the tax; and thesame reasons which are appli- 
cable in the case cited will also apply to the case at bar. The license 
fee exacted is not a tax upon the importer or the importation; it is the 
purchase of the privilege of engaging in the occupation of selling 
goods, wares, and merehandise, just as may be exacted in the ease 
of auctioneers, peddlers, saloon keepers, or other trades or profes- 
sions. Wedo not think that the decision in Brown vs. The State 
of Maryland, supra, applies to this ease. In that case Brown was 

indicted under a law of the State of Maryland requiring all 
ov importers of foreign articles LO take outa license before sel]- 

ing the same “ for having imported and sold one package of 
foreign dry coods without license so to do.” 

[t was held that a tax upon a sale by the importer of goods im- 
ported for sale in the original package was a tax upon the goods 
themselves, and in this respect a violation of the Constitution in re- 
lation to the prohibition to a State to levy duties and imposts on 
imports ; also that sale having been the object of Importation the 
importation gave the right to sell the goods imported in the original 
package without taxation by the State, and therefore repugnant to 
that clause of the Constitution in relation to the regulation of com- 
merce. It is plain that in such a case that the taxation of the im- 
porter for a lie nse to sel] In the original package is substantially 
direct impost or duty on importers. It makes no difference whether 
the tax Is placed upon the importer In the way of a license 
to sell the original package or directly upon the original 

package itself. In such a case the power to tax could 
40 be exercised to such a degree as, in substance, directly 

to prohibit the importation; but in the case at bar the per- 
son following the occupation taxed is not necessarily the importer ; 
he is not necessarily the owner of the goods which, it is claimed, 
are indirectly taxed. His occupation is simply one of the instru- 
mentalities of commerce by which sales are made within the mean- 
ing of the decision in “ State tax on railway gross receipts,’ supra. 
The tax is not a direct tax upon importation. It can hardly be called 
an indirect tax. ‘The license fee might be made so exhorbitant that 
it would prohibit the occupation and not prevent the importation 


of goods. His occupation might cease entirely and the business of 


importing goods into the Territory go on uninterrupted. It will be 
remembered that in the rendition of the decision in Brown vs. Mary- 
land, supra, the Judges were not unanimous. A strong dissenting 
— was rendered by Thompson, justice. This decision has been 

frequently referred to in cases before the same court, and 
4] while it has been upheld as authority, yet that court has 

often announced that its principles ought not to be applied 
to any state of facts which do not come plainly within the facets 
stated in that case. The state of facts in the case at bar is essentially 
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different from that of the case of Brown vs. Maryland. In discuss- 
ing the question as to whether or not an act of a State or Territorial 
Legislature is in conflict with the above provisions of the Constitution, 
the Supreme Court of the United States has frequently declared 
that the line marking the boundary between the right of taxation 
by the State and the power of the General Government to regulate 
commerce and to limit the Imposition of a duty or Impost on Imports 
and exports by the State is difficult to define. In Brown vs. Mary- 
land, supra, Chief Justice Marshall, referring to this distinction, 
says: “The power and the restriction upon it, though quite dis- 
tinguishable when they do not approach each other, may yet, 
like the intervening colors between white and black, ap- 
4? proach so nearly as to perplex the understanding, as colors 
perplex the vision in marking the distinction between them ; 
vet the distinction exists, and must be marked as the cases arise. 
Till they do arise it might be premature to state any rule as being 
universal in its application.” Reference to the same figure of speech 
and the use in substance of the above language is had by Field, 
justice, in the case of Welton vs. State of Missouri, supra. In our 
examination of the eases which have come before the Supreme 
Court of the United States in which this subject has been consid- 
ered, with but one or two exceptions the decisions have been made 
by a divided court. It would appear, therefore, that no general 
rule is applicable in relation to the exercise of these two powers, 
but that each case must be determined upon the facts as they are 
presented. “It is quite difficult, if not impossible, to draw any gen- 
eral line that will mark with any degree, of precision where the 
commercial power of Congress ends and where the power of each 
State begins.” 
43 Hawley, C. J., in Ex parte Robinson, 12 Nevada, 263. 

In the ease of the city of New York vs Miln, which was 
an action of debt, brought in the circuit court of the State of New 
York, to recover from defendant the amount of certain penalties 
imposed by a statute of that State, Barbour, J..in delivering the 
opinion of the Supreme Court of the United States and discussing 
the distinetion which existed between the ease then under considera- 
tion and that of Brown vs. The State of Maryland, says: “It 1s dif- 
ficult to perceive what analogy there can be between a case where 
the right of a State was inquired into in relation toa tax imposed 
upon the sale of imported goods, and one where, as in this case, the 
inquiry is as to its rights over persons within its acknowledged 


jurisdiction. ‘The goods are the subject of commerce, the persons 


are not. The court did indeed extend the power to regulate com- 
merce SO as to protect the coods Im ported from a State tax, after 

they were landed and were yet in bulk ; but why? Because 
44 they were the subjects of commerce and because, as the 

power to regulate commerce, under which the importation 
was made, implied a right to sell, that right was complete without 
paying the State for a second right to sell, whilst the bales or pack- 
ages were in their original form; but how can this apply to persons ? 
They are not the subject of commerce, and, not being imported 
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goods, cannot fall within a train of reasoning founded upon the con- 
struction of a power given by Congress to regulate commerce, and 
the prohibition to the States from imposing a duty or impost on im- 
ported goods.” 11 Peters, 136. 

We think that the state of facts in the case at bar brings it clearly 
within the boundary of the sovereignty of the Territory. “The right 
of taxation in such a case,” as was said by the supreme court of In- 
diana, “is inseparable from sovereignty essential to its existence, 
and one which all expounders of the Constitution admit to have 
been reserved.” 4 Black, 109. “To pronounce such a law uncon- 

stitutional,” says Hawley, C. sa In Le parte Robinson, supra, 
45 a case relating toa similar statute to the one in question, 

“because it might in some Imaginable manner atfect the 
operation of commerce, would be to surrender the principle that a 
State has the right, for its support, to impose a tax upon citizens 
who are conducting business within its Jurisdiction. Such a doc- 
trine is not, in our opinion, sustained by the reasoning of any of the 
‘ases cited by counsel. On the other hand, while the facts in many 
of the cases referred to are different from the case at bar, the reason- 
ing of the courts is decidedly in favor of the views we have ex- 
pressed.” 

In the case of Nathan vs. The State of Louisiana, 8 Howard, 82, 
where it was held that “a State law which imposes a tax on ex- 
change and money brokers is not repugnant to the constitutional 
power of Congress to regulate commerce,” McLean, justice, deliver- 
ing the opinion of the court, says: “The right of a State to tax its 
own citizens for the prosecution of any particular business or pro- 

fession within the State has not been doubted, and we find 
46 that in every State money or exchange brokers, vendors of 
our own or foreign manufacture, retailers of ardent spirits, 
tavern keepers, auctioneers, those who practice the learned profes- 
sions, and every description of property not exempted by law are 


taxed. * * * Noonecan claim an exemption from a general 
tax on his business within the State on the ground that the products 
sold may be used in commerce. * * * A cotton broker may be 


required to pay a tax upon his business or by way of license, al- 
though he may buy and sell cotton for foreign exportation. ~ 
The taxing power of a State is one of its attributes of sovereignty, 
and where there has been no compact with the Federal Government 
or cession of jurisdiction for the purposes specified in the Constitu- 
tion this power reaches all the property and business within the 
State which are not properly denominated the means of the General 
Government, and, as laid down, it may be exercised at the diseretion 
of the State. The only resiraint is found in the responsibility of 

the members of the Legislature to their constituents. If this 
47 power of taxation by a State within its jurisdiction may be 

restricted beyond the limitations stated on the ground that 
the tax may have some indirect bearing on foreign commerce, 
the resources of a State may be thereby essentially impaired. But 
State power does not rest on a basis so indefinable. Whatever ex- 
ists within its territorial limits in the form of property, real or per- 
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sonal, with the exceptions stated, is subject to its laws; and also the 
num berless enterprises in which its citizens may be engaged. These 
are subjects of State regulation and State taxation, and there is no 
lederal power under the Constitution which can impair this exer- 
cise of State sovereignty.” 

In Woodruff vs. Parham, 8 Wall., 123, it was held that “the term 
import, as used in that clause of the Constitution which says that 
‘no State shall levy any imposts or duties on imports or exports,’ 
does not refer to articles imported from one State into another, 
but only to articles imported from foreign countries into the 

United States, and that therefore ‘a uniform tax imposed by 
48 a State on all sales made in it, whether they be made by a 

citizen of it or of some other State, and whether the goods 
sold are the produce of that State enacting the law or of some other 
State, is valid.” 

In this case Miller, Justice, speaking for the Supreme Court of the 
United States, and referring to a remark by Chief Justice Marshall 
at the close of the opinion in Brown vs. Maryland, supra, which was 
“ that wesuppose the principles laid down in this case tuapply equally 
to importations from a sister State,” says: “ If the court, then, meant 
to say that a tax levied on goods from a sister State which was not 
levied on goods of a similar character produced within the State 
would be in conflict with the clause of the Constitution giving Con- 
gress the right to regulate commerce among the States, as much as 
the tax on foreign goods then under consideration was in conflict 
with the authority to regulate commerce with foreign nations, we 


agree to the proposition.” See Hinson vs. Lott, 8 Wall., 148, and 
Harris vs. The Mayor, 8 Wall., 110. , 
49 We are of opinion that the statute in question imposes a 


tax upon the business or occupation of the commercial trav- 
eller; that such tax is the price exacted by the Territory for the 
privilege allowed by it of pursuing within its limits a particular 
trade, business, or avocation; that it is not a duty or impost upon 
imports ; that the individual and his occupation being within the 
boundary of the sovereignty of the Territory the right of taxation 
incident to and coextensive with that sovereignty attaches thereto. 


The judgment is affirmed. 


Filed Jan’y 29, 1885. 
I. R. ALDEN, Clerk. 


Thereupon judgment on appeal was duly entered in said cause 


in accordance with the foregoing decision in the following language, 
V1Z: 


v—o360 


sae iilitaaadiendeeaet . toe ee eel scinsidiiataiicicata 
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50 Judgment on Appeal. 
In the Supreme Court of Montana Territory. January Term, 1886, 


TERRITORY OF Montana, Respondent, 
Us. 


GrorRGE W. FarnswortH, Appellant. 


Be it remembered that at the August, A. D. 1884, term of this 
court the above-entitled cause was brought into said court by virtue 
of an appeal from the judgment rendered therein, in the district 
court oi the first judicial district of said Territory, on the 25d day 
of June, A. D. 1883, by filing in ths supreme court the transcript 
of the record of said district court in said cause, agreeably to the 
statute of said Territory and the rules of this court in such cases 
made and provided; and said cause coming on to be heard at said 
term before the court on the said transcript of record, the same was 
argued by counsel, and thereupon the court took said cause under 


advisement. 
Aud afterwards, to wit, in the present term of January, in 
x Toe . . . } +. . ~by } ) or) ‘ . y] , 
ol the year of our Lord one thousand eight hundred and eighty- 


five, said cause came on for decision and judgment on appeal. 

Whereupon, on consideraticn, it is now here ordered and adjudged 
by this court that the judgment of the said district court entered in 
this cause as aforesaid be, and the same is hereby, aflirmed with 
costs. 

And it is hereby further ordered that the said respondent, The 
Territory of Montana, recover against said appellant, George W. 
Farnsworth, — dollars for its costs herein expended, and have ex- 
ecution therefor. 

29 January, A. D. 1885. 

To the decision of said court and the rendition of the judgment 
aforesaid in said cause the said appellant then and there duly ex- 
cepted. 

And on thesame day the court made certain findings of fact upon 
which said judgment in affirmance herein is made, which was filed, 
and of which said findings of fact the following is a copy, viz: 


52 Finding of Facts. 
Tue TERRITORY OF MONTANA: 
In Supreme Court. January Term, A. D. 1885. 
THE TERRITORY OF MONTANA vs. GEORGE W. FARNSWORTH. 


In this case the supreme court affirms the decision of the district 
court, and as the basis of such affirmance finds that the facts show- 
ing his guilt were as follows and not otherwise or further, to wit: 


1. That the defendant was at the time alleged in the complaint 
herein a commercial traveler engaged at Livingston, Gallatin county, 
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county Moutana, in conducting his said vocation as follows, and not 
otherwise. 

2. That Auerbach, Finch and Van Slyck are a mercantile firm, 
resident at St. Paul, in the State of Minnesota, engaged there in the 
sale of goods, wares, and merchandise where each member of said 
firm reside, each being a citizen of the United States, and also of 

the said State of Minnesota. 
o3 3. That the goods belonging to said firm for sale are at 
said St. Paul and were at said St. Paul at the time of the com- 
mission by the defendant of the acts herein found to have been com- 
mitted. 

4. That the defendant was then and ever since hath been a citizen 
of the United States and aresident of the State of Wisconsin and a 
citizen thereof. 

5. That as a commercial traveller for said Auerbach, Finch & 
Van Slyck, with samples of their goods aforesaid in said St. Paul,said 
defendant, on the — day of May, LSS5, caine to Livingston, in said 
Gallatin county, where he did exhibit said samples of said goods 
and did represent and affirm them to be fair samples of the goods 
then owned and possessed in said St. Paul by said Auerbach, Finch 
and Van Slyck, and which said goods then were, to wit, at said St. 
Paul, and there had for sale, and did then and there, to wit, at Liv- 
ingston aforesaid, on the date aforesaid, solicit of one John Doe, 

then and there being a merchant, that he give to said de- 
54 fendant an order for divers and sundry of the said goods, 

wares, and merchandise of said Auerbach, Finch and Van 
Slyck, then beingatSt. Paul asaforesaid,and did then and there obtain 
such order, and did then and there agree that the said defendant 
would forward the said order to the said Auerbach, Finch and Van 
Slyck, and that if said order should be aecepted by said Auerbach, 
Finch & Van Slyck said goods in said order mentioned would be 
delivered to said John Doe, at the warehouse of the Northern Pa- 
cific Railroad Company at St. Paul, to be shipped to said John Doe, 
at Livingston aforesaid, and that said Auerbach, Finch & Van Slyck 
were al liberty to reject or accept said order. : 

6. That none of said goods were then and there delivered at Liv- 
ingston aforesaid, nor was it the agreement or understanding tiat 
the same were to be then and there delivered, but it was agreed that 
the said order was to be by said defendant forwarded from said Liv- 
ingston to said St. Pan] as aforesaid, when and where the said goods 
were to be shipped from Minnesota to Montana as aforesaid. 

7. That the defendant as aforesaid was the instrumentality 
by which Auerbach, Finch and Van Slyck consummated as 
well as inaugurated the transaction aforesaid, by means whereof 
they obtained said order for the sale of their godds should they 
accept said order and sell said goods. 

8. That for the foregoing business the defendant did not at first, 
nor at all, obtain a license from the treasurer of Gallatin county. 

9. The foregoing are all the facts in the case, and they are ex- 
plicitly agreed to and found, and the judgment of the court is to | 


7 t 


Or 


VO 
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based upon them and no other facts whatever, and a jury is hereby 
expressly waived. 
(Signed) TH. R. EDWARDS, 
Dist. Att'y 1st Judicial District, Montana Territory. 
SANDERS & CULLEN, 
With whem are LUCE & ARMSTRONG, 
Att’ys for Defendant. 


Filed June 21, 1883. 


To which judgment the defendant then and there excepted. The 
defendant and appellant prays the court to find the facts upon 
56 which the judgment is affirmed and to order that they be 
signed, sealed, and made a part of the record, with his excep- 

tion, which is hereby done as aforesaid accordingly. 


Helena, Jan’y 29, 1885. 

D. S. WADE, [SEAL. | 
Ch Le f Justice. 

WM. J. GALBRAITH, [seat.] 


Asso. Justice. 


And on the 17th day of July, 1885, said appellant filed herein his 
undertaking on appeal in the words & figures following, to wit: 


57 Know all men by these presents that we, Samuel Schwab 
and Edward I. Zimmerman, of Helena, M. T., are held and 
firmly bound unto the Territory of Montana in the full and just sum 
of five hundred dollars, to be paid to the said Territory of Montana 
or its legal representative, jointly and severally, by these presents. 

Sealed with our seals and dated this 29th day of March, A. D. 
1885. 

Whereas lately, at a term of the supreme court for the Territory of 
Montana, in a suit pending in said court between the the Territory of 
Montana as plaintiff and respondent and George W. Farnsworth as 
defendant aud appellant, there was rendered a final judgment in 
favor of the said plaintiff and respondent and against the said de- 
fendant and appellant for the sum of fifty dollars and costs taxed at 
— dollars, and the said defendant having sued outa writ of error 
from the Supreme Court of the United States directed to the said 

supreme court of Montana Territory (and lodged a copy 
58 thereof in the clerk’s office thereof for inspection) to remove 

said cause to the Supreme Court of the United States to re- 
verse said final judgment in said cause, and a citation directed to 
the said plaintiff citing and admonishing it to appear at a Supreme 
Court of the United States to be holden at Washington on the first 
Monday of October next: 

Now, the ccndition of the above obligation is such that if the said 
defendant shall prosecute his said writ of error to effect and answer 
all damages and costs that may be awarded against him by reason 
of the suing out of said writ if he shall fail to make good his plea, 
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then this obligation to be void; else to remain in full force and 
virtue. 


SAMUEL SCHWAB. SEAL. 
EDWARD IL. ZIMMERMAN. [sgat. 


Sealed & delivered in presence of— 


W. E. CULLEN. 


TERRITORY OF MONTANA, ) ay 
County of Lewis & Clarke, { ~° 


Samuel Schwab and Edward I. Zimmerman, whose names 
59 are subscribed as the sureties to the above undertaking, being 
severally duly sworn, each for himself, says that he is worth 
the sum in the said undertaking specified as the penalty thereof 
over and above all his just debts and liabilities, exclusive of prop- 
erty exempt by law from execution. 
SAMUEL SCHWAB. 
EDWARD IL. ZIMMERMAN. 


Subscribed and sworn to before me this 17th day of July, A. D. 
1885. 
| NOTARIAL SEAL. | W. E. CULLEN, 
Notary Public, M. T.: 


The foregoing undertaking approved and supersedeas ordered. 
Db. 8. WADE, 
Chief Justice. 


On the 22d day of April, 1885, the said defendant filed herein his 
writ of error in the words & figures following, viz: 


60 Writ of Error. 


UnItepD STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme court of the Territory of Montana, Greeting: 
Because in the record and proceedings, as also in the rendition of 

the judgment of a plea which is in the said supreme court of Mon- 

tana Territory, before you or some of you, in a cause between the 

Territory of Montana, plaintiffand respondent, and George W. Farns- 

worth, defendant and appellant,a manifest error hath happened, to the 

great damage of the said George W. Farnsworth, as by his complaint 
appears, we, being willing that error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties afore- 
said in that behalf, do command you that, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, together with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the sec- 
ond Monday of October next, in the said Supreme Court to be then 
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and there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done 
61 therein to correct that error what of right and according to 
the laws and customs of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 22d day of April, in the 
year of our Lord one thousand eight hundred & eighty-five. 


[Seal of Supreme Court, Montana Territory. ] 


Clerk of the Supreme Court of Montana Territory. 


Allowed by— 
DECIUS S. WADE, 
Chief Justice. 
62 [Endorsed :] In the Supreme Court of the United States. | 
_ George W. Farnsworth, pl ff in error, vs. Territory of Mon- 
tana, def’t in error. Writ of error. Filed April 22d, 1885. LI. R. 
Alden, clerk. 


! 
{ 
ISAAC R. ALDEN, ~~ 


63 Citation. 


UNITED STATES OF AMERICA, 88° 
In Supreme Court. 
GEORGE W. FARNswortH, Plaintiff in Error, 
vs. 
Tue Territory oF Montana, Defendant in Error. 
[Seal Supreme Court, Montana Territory. ] 


To Henry N. Blake, Esq., district attorney of the first judicial dis- 
trict of Montana Territory, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the first Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court ef Montana Territory, wherein 
George W. Farnsworth is plaintiff and the Territory of Montana is 
defendant in error, to show cause, if any there be, why the judgment 
in said writ of error mentioned should not be corrected and speedy 
justice done to the parties in that behalf. 

Witness Honorable Decius 8. Wade, chief justice of Montana 
Territory, this 22d day of April, A. D. 1885, 

[Seal Supreme Court, Montana Territory. ] 
DECIUS 8S. WADE, 
Chief Justice. 


64 Service of a copy of the within citation duly acknowledged 
by me on this 11th day of May, A. D. 1885. : 
WILLIAM H. HUNT, 
Att'y Gen'l of Montana. 


{ 


« 


— patie Se et A, 
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65 [Endorsed :] Sup. Court U.S. 1885, Oct’rterm. No. 1046. 
Geo. W. Farnsworth, pl’ff in error, vs. The Territory of Mon- 
tana. Citation. 
[Stamped :] Office Supreme Court U. 5S. Filed Nov. 2, 1885. 
James H. McKenney, clerk. 
[Endorsed:] In Supreme Court of the United States. Geo. W. 
Farnsworth, pl’ff in error, vs. The Territory of Montana, def’t in 
error. Citation. 


66 In Supreme Court of Montana Territory. 


GreorGE W. FARNswortTH, PI'ff in Error, 
Us 


Tue Territory oF Montana, Def’t in Error. 


I, I. R. Alden, elerk of the supreme court of Montana Territory, 
do hereby certify that the foregoing sixty-one pages, numbered from 
1 to 61, inclusive, contain a full, true, & correct transeript of certain 
pleadings, records, & proceedings filed, made, and had in said court 
in the above-entitled action as the same appear on file and of record 
in my office. 

Witness my hand and official seal hereunto affixed this 20th day 
of July, A. D. 1885. 

[Seal Supreme Court, Montana Territory. ] 


I. R. ALDEN, Clere. 


Endorsed on cover: Montana Territory supreme court. No. 360. 
George W. Farnsworth, plaintiff in error, vs. The Territory of Mon- 
tana. Filed October 9, 1885. 


~~ - 


~~ 


IN THE 


Supreme Court of the Anited States. 


GEORGE W. FARNSWORTH, PLAINTIFF IN ERROR, 
THE TERRITORY OF MONTANA. 


In Error to the Supreme Court of the Territory of 
Montana. 


Statement of the Case. 


By an act of the Territory of Montana approved July 
22d, 1879, and entitled ‘‘An act to provide for the 


licensing of commercial travellers.’’ it was enacted as 
I 


‘‘ Every commercial traveller, agent, or drummer or 
other person selling, or offering to sell, any goods, 
wares, or merchandise of any kind to be delivered at 
some future time, or carrying samples and selling, or 
offering to sell, eoods, wares, or merchandise of any 
kind similar to said samples to be delivered at some 
future time, shall, before carrying on such business, pay 
a license therefor of twenty-five dollars in each county 
where such business may be transacted.” gy | 
such person be found not to have a license as required 
by the act the person so otfending shall be 
guilty of a misdemeanor, and upon conviction thereof 
shall be fined in any sum not less than fifty dollars, 
nor more than one hundred dollars, in the discretion of 


the court’’ (fols. 20, 24). 


Te ee ee 


An information was filed against the plaintiff in error 
charging that he did offer to sell at Livingston, in the 
said county and Territory (Gallatin county, Montana), 
goods, wares, and merchandise to be delivered at a 
future time without having first obtained a license (fol. 2). 

A demurrer was filed to the information and overruled 
(fol. 4). 

The parties then went to trial. A jury was waived, 
and the court, acting on a stipulation of the parties, 
found, in substance, that the rianesees a resident and 
citizen of Wisconsin, being a comuinercial traveller for 
Auerback, Finch & Van "Slyck, a firm consisting of 
citizeus of Minnesota, and havine goods for sale at 
St. Paul in that State, exhibited at Livingston samples 
of goods of the said firm in St. Paul, and solicited and 


] 


obtained an order for some of the said goods, and agreed 
to forward the order to the firm, and agreed that 1f the 
firm accepted the order the goods would be delivered 
by the firm to the purchaser at the warehouse of the 
Northern Pacific Railroad in St. Paul, and that the 
firm should be at liberty to accept or reject the said 
order. ‘The defendant had not obtained a license (fol. 
CL S€q. ), 

At the trial it was objected—1, that the act of July 


73 


22d, 1879, is beyond the authority of the Legislative 
Assembly of Montana to pass and apply to parties en- 
gaged in business such as that of the defendant; 2, 
that the act is void as to non-resident citizens of other 
States who are in Montana only as instrumentalities of 
interstate commerce (fol. 12). 

Judgment was rendered against the defendant for $50 
(fol. 11). 

This judgment was affirmed on appeal tothe Supreme 
Court of the State of Montana (fol. 51). 

It is stated in the opinion of the Supreme Court that 
it was contended that the said act was in conflict with 


w 


the clause in the Constitution of the United States, which 
provides that Congress shall have power to regulate 
comnerce among the several States (fol. 27). The court 
sustained the validity of the act (fol. 35). 


Assignment of Errors. 
1. ‘The court erred in overruling the demurrer to the 


information. 


, 1,7 . 7 . . 
2. The court erred in rendering judement against the 


{ 
defendant on the facts found. 
3. The court erred in holding that the act of the Terri- 
9g, 1s not void as being 
e I, of the 


Constitution of the United States, which gives power to 


torv of Montana of July 22d, 18 


‘ 


in conflict with the clause of Section 8, Articl 
Congress ‘‘to regulate commerce with foreign nations 


and among the several States and with the Territories.”’ 


And the piaintiff in error prays a reversal of the said 
judginent. 


Argument, 
t. The demurrer should have been sustained. 


The charge in the information was that the plaintiff 
in error, without obtaining a license, offered to sell goods 
to be delivered at a future time, contrary to the statute 
of Montana. The court, by overruling the demurrer, 
in effect sustained the validity of the statute. 

It is the law of this Court that a statute which for- 
bids generally the offer to sell goods without a license 
is void, as in violation of the clause of the Constitution 
of the United States gviving power to Congress to regu- 
late commerce among the several States. 

Robbins 7. Shelby County, 120 U. S., 480. 
Corson 7. Maryland, 120 U. $., 502. 


4 


The latter case is on all fours with the present one. 
The language of the statutes of the State of Maryland ° 
and of the Territory of Montana is substantially the 

, : rs 
same. The Maryland case came up on demurrer, as 


the present one does. 


2. On the findings of fact, the judgment should have 


~~ * 


been for the plaintiff in error. 


The facts found are not distinguishable from those 
on which the case of Robbins z. Shelby County was 
decided. 

It is submitted that the judgment should be reversed 
and the court below directed to give judgment on the 
demurrer for the plaintiff in error. 

JAMES LOWNDES, 
For Plaintiff in Error. 


IN THE 
Supreme Court of the Cuited States. 


October Term 1888. 


ee 
GEORGE W. Farnswortrugs., Plaintiff in Krror, ) 


Tue Territory or Montana. ) 


Ln Ervor to the Supreme Court of the Territory 
of Montana. 


ence em I a a tn 


Supplemental Brief. 


I—As TO THE JURISDICTION OF THIS COURT. 


The jurisdiction of this court over the judgments and 
decrees of the Territorial courts is now regulated by the 
act of March 3d,1855. (23 Stats.,443.) It provides that 
the limitation as to the value of the matter in dispute 
shall not apply to “any case in which is drawn in ques- 
tion the validity of a treaty or statute of or an authority 
exercised under the United States; but In all such cases 
an appeal or writ of error may be brought without 
regard to the sum or value in dispute.” 

The act applies also to the District of Columbia. 

The act differs in important particulars from the act 
of February 14th, 1867, (R.S., 709,) giving jurisdiction 


over the judgments and decrees of State courts. But the 


) 


principle of the two acts is the same. The latter is 


a 


intended to correct the State courts when they err on the 
side of exaggerating the authority of the State: the 
former, to correct courts of the United States when they 
make too ereat claim for the authority of the United 
States. 

The present case is within the act of March 3d, 1889, 
for the single point in the case is the drawing In ques- 
tion of an authority exercised under the United States. 
The plaintiff in error’s contention is that the statute of 
the Territory of Montana isinyalid. The Legislature of 
Montana is an agent of the United States—a creature of 
United States law, and a statute enacted by it is the 
exercise of an authority under the United States. The 
validity of this authority is drawn In question. 

See, also, Removal Cases, 115 U.S., 4 


If the statute of Montana has been duly authorized by 
the statute of the United States creating the Legislature 
of Montana, then in effect the validity of a statute of the 
United States is drawn in question, and the case is equally 
within the act of March 3d, 1885. 

The writ of error was sued out on the 22d of April, 
1885 (fol. 61), and it is regulated by the actof March 3d, 
1885. 


ON THE PRINCIPAL QUESTION. 


I. The statute of Montana of July 22d, 1879 (fol. 24), is 
invalid because it is not authorized by the organic 
act creating the Territory. So much of the act as 
applies to this subject is in these words: 

“SECTION 6. And be it further enacted, That the legis- 
lative power of the Territory shall extend to all rightful 
subjects of legislation, consistent with the Constitution of 
the United States and the provisions of this act.” 


By the very terms of the organic act, therefore, there 
is an exception from the grant of legislative powers of 


3 


power to legislate on those topics over which exclusive 
power to legislate is reserved to Congress. Such power 
in a Territorial legislature would not be “ consistent with 
the Constitution of the United States.” 

The power to regulate cotlmerce among the different 
States 1s clearly exclusively vested in Congress, and it 1s 
therefore exe ‘pted out of the grant of legislative power 
to the Legislature of Montana. 

That this exclusive power in Congress of regulating 
commerce extends to the regulation of commerce be- 
tween a State and a Territory cannot admit of any 
doubt. The reasons for vesting the power In Congress 
apply with more force to the case of commerce between 
a State and a Territory than between different States. 

In Lougborough v. Blake the provision that laws 
should be uniform throughout the United States was 
held to apply to the Territories. (5 Wheaton, 319.) 


Chief-Justice Marshall said: 


“Does this term (7. ¢, United States) designate the 
whole or any portion of the American empire? Cer- 
tainly this question can admit of but one answer. It 1s 
the hawe elven to our great Republic, which Is conil- 
posed of States and Territories. The District of Colum- 
bia or the territory west of the Missouri is no less within 
the United States than Maryland or Pi Hhlis\ lvania; and 
it is not less necessary, on the principles of our Constitu- 
tion, that uniformity in the imposition of impost duties 
and excises should be observed in one than in the 
other.” 


In the case of California v. Pacific R. R. Co. (127 U. 
S.) the exclusive power to regulate commerce between a 
State and Territory was held to be vested in Congress. 

It has been held that the regulation of commerce 
between the District of Columbia and a State is within 
the exclusive constitutiona! power of C NeyTess, 


Re. Hennick,. 5 MeA.. 489. 


a 


It follows that Congress has not attempted to vest in 
the Legislature of Montana a power of taxation so broad 
as to give color of authority for the statute In question. 

It may be argued that Congress has power under sec- 
tion 3, article IV, of the Constitution to make all needful 
rules and regulations respecting the territory of the 
United States; that this power includes the power to tax 
the commerce between a State and a Territory; that it 
ean be and has been delegated to the Legislature of 
Montana, and that the statute is an exercise of that 
power. 

Such a contention would seem to be entirely unten- 
able. It would be strange if the Constitution, besides 
an express grant to Congress of a power to regulate com- 
merce, should by implication give a power to it over that 
subject as a mere’ incident to iis power to control the 
internal affairs of the Territories. 

Such a power is the less to be implied for the reason 
that it would be free from the restrictions enforced by 
other clauses of the Constitution on the exercise of the 
power to regulate Cconimerce cranted by article I. 

In the case of Le. Hennick, above cited, it was held 
that a power to interfere with commerce between a State 
and the District of Columbia was not granted to Congress 
by the clause of the Constitution giving to Congress gen- 
eral legislative power over the District of Columbia. 

The reasonable construction of section 3, article IV, of 
the Constitution is that the power thereby granted is 
confined to municipal legislation, as distinguished from 
the power of national legislation given by section 8, 
article 1, of the Constitution. 

The statute of Montana imposed a tax on goods situate 
in a State and sold to be brought within the Territory of 
Montana. This, under the decisions in Robbins v. Shelby 
County, and Corson v. Maryland (120 U.S., 489), was an 
attempt to regulate commerce between a State and a Terri- 


J 


tory. It was the attempt to exercise an authority not 
eranted by the organic act of the Territory, and was for 
that reason void. 


II.—If the statute of Montana had been authorized by 
the eX press language of an act of Congress, such an 
act of Congress would have been invalid on two 
grounds : 


1. Congress cannot delegate such a power. 
Cooley, Principles of Constitutional Law, 98. 


2. The power to regulate commerce is to be exercised 
in conformity with the other provision of the Constitu- 
tion, that all duties, imposts, and excises shall be uniform 
throughout the United States. (Section 8, article 1.) 

A tax levied in the exercise of the power to regulate 
commerce must be a uniform tax. 


Re. Hennick, 5 McA., 489. 


[f it be assumed that Congress has by statute attempted 
to levy the tax in question in this case, such tax would 
be unconstitutional, as not being uniform. 

In any view, the authority to levy the tax in question 
was invalid under the Constitution of the United States. 
There was, therefore, error in the judgment, and it should 
be reversed. 

JAMES LOWNDES, 
For Pla ntilf in Lrror. 
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IN THE 


Supreme Court of the Claited States, 
October Term 1888. 


GEORGE W. FARNSWORTH 
iS. No .) 5 
THe TerRrRItTORY OF MONTANA. } 


Brief on the Appellate Jurisdiction of the Supreme 
Court of the United States over the Decisions 
of the Supreme Court of the Territory of Mon- 
tana in Criminal Cases. 


This brief is filed in compliance with the order of the 
Court. 

(congress clearly has constitutional power to clive such 
jurisdiction to the Supreme Court, and the only question 
is whether it has in fact given it. 

The following are the statutory provisions regul: 
the appellate jurisdiction ol this court over the judg- 
ments and decrees of territorial courts: 

The final judgments and decrees of the Supreme 
Court of any Territory, except the Territory of Washing- 


ton, In cases where the value of the matter in dispute, 
( xclusive of costs, LO he uscertained hy the 4 sth) ot either 
party or other competent witnesses. exceeds On thou- 
sand dollars, may be reviewed and reversed or affirmed 
in the Supreme Court, upon writ of error or appeal, in 
the same manner and under the same regulations as the 


final judgments and decrees of a Circuit Court. [In the 


) 


Territory of Washington the value of the matter in dis- 
pute must exceed two thousand dollars, exclusive of costs. 
And any final judgment or decree of the Supreme Court 
of said Territory in any cause, (when) the Constitution or 
a statute ora treaty of the United States is brought in 
question, may be reviewed In like manner.]” (R.S., 


ec. (02.) 


\ 


The last two clauses of this section apply exclusively 

to the Territory of Washington. 
Snow v. U.S., 118, U. 8., 346. 

“No appeal or writ of error shall hereafter be allowed 
from any judgment or decree in the Supreme Court of 
any of the Territories unless the matter in dispute, ex- 
clusive of costs, shall exceed the sum of five thousand 
dollars. The preceding section shall hot apply to any 
case wherein is involved the validity of any patent or 
copyright, or in which 1s drawn in question the validity 
of a treaty or statute of, or an authority exercised unde if 
the United States, but in all such cases an chp} eal or writ 
of error may be brought without regard to the sum or 
value 'n dispute.” 


23 8. L., 442, (8 March, 1885.) 


The larger part of the appellate jurisdiction of this court 
over the decisions of the territorial courts is derived from 
the first clause of Revised Statutes. section 702. 

There is nothing in the language of this clause to re- 
strict its operation ice civil CASES, In this respect it differs 
from the 22d section of the Judiciary Act, and Its substi- 
tute, Revised Statutes, section 391, giving jurisdiction 
over the decisions of the Cireult Courts. That yurisdic- 
tion is expressly confined to civil actions by the terms of 
those enactments. 

In the case of Watts v. The Territory of Washington 
(91 U.S., 580) this court decided that the first clause of 
Revised Statutes, section 702, did not confer jurisdiction 


in criminal cases. The grounds of the opinion are not 


stated. 


The eighth section of the act of 1801, giving the court 
jurisdiction over the decisions of the courts of the Dis- 
trict of Columbia is as broad in its language as Revised 
Statutes, section 702. In United States v. More (3 Cr.. 
159) 1t was held that the last-mentioned act did not em- 
brace criminal eases. This construction was rested on 
the ground that the words “ value of the matter in dis- 


pute” (which were contained in the act of 1801) are appro- 
priate to civil cases. 

The first clause of Revised Statutes, section 702, was 
considered in Smith v. Whitney (116 U.S., 167) and was 
there held to embrace a writ of error to the final! judg- 
ment of the Supreme Court of the District of Columbia 
refusing a writ of prohibition to a court-martial. 

The latter case establishes the principle that a criminal 
case 1s within section 702 if the judgment is attended 


with pecuniary loss. it Seems, 1D etiect. LO overrule 


but the construction of the first clause of Revised Stat- 
utes, section 702, Is Important only as throwing light on 
the policy of Congress in regard to the appellate juris- 
diction over the decisions of the territorial court. 

The jurisdiction in the present case is derived from the 
second clause ot the act ol ISS.. The first clause O] the 
act does not confer jurisdiction, but merely narrows that 
which had been olvel bD\ Revised Statute =. section 402. 

The st cond clause Ol the act, on the othe r hand, CcOol- 
tains an affirmative grant of jurisdiction in addition to 
that c1ven by Revised Statutes, section 7U2. lt may be 


paraphrase cd thus: 


“Appeals or writs of error may be brought without 
regard to the law or value in dispute in cases in which 
the validity of a treaty or statute of, or authority exer- 
cised under, the United States is drawn in question.” 


Does this enactment embrace criminal cases ? 


The words of the act are plain, and certainly broad 
enough to include criminal cases. “In all such cases,” 
Xc., 1s its language. 

If the act is to be restricted to civil cases, this must 
be on some principle of construction by which the 
natural import of the words is to be narrowed. 

The reasoning in More v. U. S.,3 Cr., 159, on the con-- 
struction of the act of the act of 1801, does not apply to 
the act, because the jurisdiction is given without refer- 
ence to the value of the matter in dispute. The ground 
of the restrictive construction given to that act is absent 
from the act of 1885. 

Words substantially the same as those of the act of 
L885 have received from this court the construction here 
contended for. 

The act of 1867, amendin 


the Judiciary Act provides: 


the twenty-fifth section of 


(y 
om 


“That a final judgment or decree in any suit In the 
highest court of a State ’ . ; where 1s drawn in 
question the validity of a statute, or of an authority 
exercised under a State, shall,” «e. 

A writ of error was applied for, under this act, to the 
judgment of a State court in a criminal case. The court 


said: 


“ Neither the act of 1789 nor the act of 1867, which, 
In some particulars supersedes and replaces the act of 
1789, makes any distinction between civil and criminal 
cases, 1D respect to the revision of the judgments ot 
State courts by this court; nor are we aware that it 
has ever been contended that any such distinetion 
exists. Certainly hohe has been recognized here. No 
objection, thereiore, to the writ of error asked lor by the 
petition can arise from the circumstance that the judg- 
ment which we are asked to reverse was rendered in a 
criminal case.” 

Twitchell v. Pennsylvania, 7 Wall., 321. 


The language of the act of 1867 cannot, in effect, be 
distinguished from that of the act of LSS». 

In ex-parte Spies, 125 U.S., 131, no question was made 
of the applicability of the act of 1867 to criminal cases. 
Nor in Brooks v. Missouri, 124 U. S., oo. 

The last clause of section 702, Revised Statutes pro- 
vides that the final judgment or decree of the Supreme 
Court of the said territory (Washington) In any cause 
(when) the Constitution or a statute or treaty of the 
United States is brought in question may be reviewed in 
like manner (7. ¢,, by the Supreme Court.) 

This language is similar to that used in the act of 1885. 

In the case of Watts v. The Territory of Washington 
91 U.S. 580, this court said: 

“This court can only review the final judgments of 
the Supreme Court of the Territory of Washington in 
criminal cases when the Constitution or a statute or treaty 
of the United States is drawn in question.” RS. See. 702. 


App late jurisdiction without regard LO the amount 
in dispute Is given In cases Involving constitutional ques- 


tions in the Cireuit Courts (R.S., See. 699). in the Dis- 


trict of Columbia (23 S. L., 443), in the State courts, and 
In the Territorial courts. It is fairly to be inferred that 
Congress intended to restrict the appellate jurisdiction, 
where only questions of municipal law were involved, to 
civil cases, and to vive appellate jurisdiction LO Cases, 
both civil and criminal, whenever the Constitution or the 
national authority were In question. 

[t thus appears that this court has, in several instances, 
construed words similar lo those used il) the act ot LSS5 
as including criminal cases. It is submitted, therefore, 
that the terms of the act of 1SS5 were intended to em- 
brace criminal CUSes, ana that the present case 1s within 
the jurisdiction of the court. 

JAMES LOWNDES, 
Att'y for Farnsworth. 
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FRANK M. DENT VS. THE STATE OF WEST VIRGINIA. 1 


] West Virainia, To wit: 


Pleas and proceedings before the supreme court of appeals on the 
Ist day of November, 1884. 


Be it remembered that heretofore, to wit, on the 22d day of May, 
1885, Frank M. Dent, by M. H. Dent, Esq., his attorney, presented 
to Hon. Samuel Woods, one of the judges of this court, in vacation, 
a petition praying fora writ of error toa judgment of the circuit 
court of Preston county, rendered on the 12th day of April, 1883, in 
a case in which the State of West Virginia was plaintiff and the 
sald petitioner was defendant, with a transcript of the record of the 


judgment aforesaid accompanying the petition, and a certificate of 


counsel practicing in this court, that in his opinion the judgment 
complained of ought to be reviewed, annexed thereto; which being 
seen and inspected by the Hon. Samuel Woods, judge as aforesaid, 
the writ of error prayed for was allowed. 

A printed copy of the petition, record, certificate, and order 
allowing writ of error aforesaid is hereto attached and made a part 
of this record. 


1} Supreme Court of Appeals of West Virginia, Wheeling. 


Tae State or West Virani, Plaintiff Below, Defendant in Error, 
against 
FRANK M. Dent, Defendant Below, Plaintiff in Error. 


From the circuit court of Preston county. 


Judges: Hon. Okey Johnson, president; Hon. T. C. Green; Hon, 

A. C. Snyder; Hon. Sam’l Woods; O. 8. Long, clerk. 
2 Petition. 
To the supreme court of appeals of the State of West Virginia: 

Your petitioner, Frank M. Dent, says that he is aggrieved by a 
final judgment of the cireuit court of Preston county, rendered on 
the — day of April, 1883, upon an indictment therein pending 
against your petitioner for following his profession, the ancient and 
honorable practice of medicine, and his only means of livelihood. 
A complete copy of the record of said indictment and proceedings 
had in relation thereto is herewith presented for your consideration. 

As will more fully appear from an inspection of said record, peti- 
tioner says that said court erred— 

Ist. In overruling the motion to quash said indictment. 

94. In overruling the motion in arrest of judgment. 

He therefore prays a writ of error to operate as a supersedeas, 
that said erroneous judgment may be reviewed and reversed; and 
he will ever pray, «Xe. 

FRANK M. DENT, Petitioner, 
Per Attorney. 
M. H. DENT, Attorney. 
—oJIU 
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I, John H. Holt, do certify that I have examined the foregoing 
petition, and in my opinion it is proper that said judgment should 
be reviewed by the supreme court of appeals. 

JNO. H. HOLT, 


Attorney-at-Law. 


A writ of error is allowed to the petitioner to the said judgment 
of the circuit court of Preston county, as prayed for in his said petition. 
Given under my hand this 22d day of May, 1883. 
SAM’L WOODS, 
Judge of the Supreme Court of Appeals of West Virginia. 


To O.8. Long, Esq., clerk of Supreme court of appeals of West Va. 


3 Re cord. 
SraTE OF West VIRGINIA: 
In the Circuit Court of Preston County. 
STATE vs. FRANK M. DeEnv. 
Misdemeanor. 


Be it remembered that at a term of said court held in and for 
said county on the 28th day of November, 1882, the fellowing-named 
gentlemen were summoned and sworn as a grand jury for this term, 
viz., James ©. MeGrew, who was selected as foreman, and John 
Hartman, Jesse Spurgin, Herbert Otto, Abner Liston, Charles T. 
Lawton, Squire b. Daniels, Abrabam Reed, Amos Hartley, Moses 
T. Sinelair, Eugene Lanham, Caleb Piles, Jacob N. Bower, Elijah 
Messenger, James 8. Myers, and Andrew Bolyard, who, having re- 
ceived their charge, were sent to their room, after which they re- 
turned into court, but not having completed their business are ad- 
journed until to-morrow morning at 9 o’clock. 

At which day, to wit, at a circuit court of said county, held as 
aforesaid, on the 29th day of November, 1882, the grand jury of this 
terin this day appeared in court pursuant to their adjournment on 
vesterday, and were again sent to their room; after which they re- 
turned into court and presented an indictment vs. Frank M. Dent 
for a misdemeanor—a true bill No. 3—which indictment is in these 
words: 


Indictment. 
THe State oF WEsT VIRGINIA: | 
In the Circuit Court Thereof, at the November Term, 1882. 

The grand jury of the State aforesaid, in and for the body of the 

county aforesaid, upon their oaths, present that Frank M. 

4 Dent, on the — day of June, 1882, in said county, did unlaw- 

fully engage in the practice of medicine without a diploma, 
certificate, and license therefor, as required by law. 

And the grand jurors aforesaid, upon their oaths aforesaid, do fur- 
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ther say that the said Frank M. Dent did so engage in the practice 
of medicine as aforesaid on the said — day of June, 1882, by then 
and there professing publicly to be a physician and prescribing for 
the sick and appending to his name the letters M. D., and the grand 
jurors aforesaid, upon their oaths aforesaid, do further say that the 
said Frank M. Dent, on the said — day of June, 1882, was not then 
and there a physician and surgeon who was then and there called 
from another State to treat a particular case and to perform a par- 
ticular surgical operation, and did not otherwise practice in this 
State, and the grand jurors aforesaid, upon their oaths aforesaid, 
do further say that the said Frank M. Dent, on the said — day of 
June, 1882, was not then and there a commissioned officer of the 
United States Army and Navy and marine hospital service, against 
the peace and dignity of the State. ; 
NEIL J. FORTNEY, 


Prosecuting Attorney. 


found upon the testimony of Arthur Bailey, a witness, sworn in 
open court, by order of the court, to give evidence before the grand 
jury. 

(Endorsement :) The State vs. Frank M. Dent. Indictment for a 
misdemeanor. A truebill. J.C.MeGrew, foreman. Neil J. Fortney, 
prosecuting attorney. ; 

Whereupon came the parties, by their attorneys, and thereupon 
the defendant moved the court to quash the indictment herein, of 
which motion the court takes time to consider. 

And at another day of said court held, as aforesaid, on the 11th 
day of April, 1883,camethe parties, by their attorneys, and the defend- 
ant’s motion to quash, being maturely considered, is overruled, and 

thereupon the defendant says that he is not guilty in manner 
5 and form as herein alleged, and having by his plea put himself 
upon the country, the State does likewise, and the parties 
having agreed upon certain facts per writing here filed in these 
words: : 
Indictment No. 3. 
STATE vs. FRANK M. DENT. 


3e it remembered that on the trial of this case the State, by the 
prosecuting attorney, Neil J. Fortney, and the defendant, by his at- 
torney, M. H. Dent, agreed to the following statement of facts, to 
wit: 

That the defendant was engaged in the practice of medicine in 
the town of Newburg, Preston county, West Virginia, at the time 
charged in the indictment, and had been so engaged since the year 
1876 continuously to the present time, and has during all said time 
enjoyed a lucrative practice, publicly professing to be a physician, 
prescribing for the sick, and appending to his name the letters M. D.; 
that he was not then and there a physician and surgeon called from 
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another State to treat a particular case or to perform a particular 
surgical operation, nor was he then and there a commissioned officer 
of the United States Army and Navy and hospital service; that he has 
no certificate, as required by section 9, chapter 93, acts of the Legis- 
lature of West Virginia, passed March 15, 1882, but has a diploma 
from the “American Medical Eclectic College of Cincinnati, Ohio; ” 
that he presented said diploma to the members of the board of 
health, who reside in his congressional district, and asked for the 
certificate as required by law, but they, after retaining said diploma 
for some time, returned it to defendant with their refusal to grant 
him a certificate asked, because, as they claimed, said college did 
not come under the word reputable as defined by said board of 
health ; that if the defendant had been or should be prevented from 
practicing medicine it would be a great injury to him, as it would 
deprive him of his only means of supporting himself and family; 
that at the time of the passage of the act of 1882 he had not been prac- 
ticing medicine ten years, but had only been practicing six, as afore- 
said, from the year 1876. 
And these are all the facts in the case. 
NEIL J. FORTNEY, 
Prosecuting Attorney. 
M. H. DENT, 
Attorney for Defendant. 


6 And thereupon the defendant asked that the same might 
be signed, sealed, and made a part of the record in this case, 
which is accordingly done. 


WILLIAM T. ICE. [SEAL. ] 
Jury. 


A jury was thereupon selected and sworn according to law, viz: 
John Conley, Henry Shaffer, Joseph J. McKinney, Jacob Gibson, 
William F. Fortney, John Guthrie, William M. Wolf, David M. Wot- 
ring, Joseph A. Beatty, David H. Savage, Henry H. Reed, and 
Eugene McGinnis. 

Verdict. . 


Who, having heard the evidence, say that they find the defendant 
guilty. 

Whereupon, on motion of the defendant, the court forbears to 
enter judgment herein until to-morrow. 


Judgment. 


At which day, to wit, at a circuit court of said county held, as 
aforesaid, on the 12th day of April, 1883, came again the parties, by 
their attorneys, and thereupon the defendant’s moticn in arrest of 
judgment, being argued and considered, is overruled; and the 
court, having assessed the fine hereiu at fifty dollars, doth accord- 
ingly consider that the State recover of the defendant the said fine 
and the costs. 


FRANK M. DENT VS. THE STATE OF WEST VIRGINIA. 5 


MremoranpuM.—The defendant, having excepted to the opinion of 
the court given as aforesaid, tendered his bill of exceptions, which 
was received and signed by the court. 


The said bill of exceptions is in these words: 
Bill of Exceptions. 


STATE vs. FRANK M. DENT. 
Indictment No. 3. 

Be it remembered that on the trial of this case, and after the ver- 
dict of the jury, and the court had certified the facts as agreed and 
proven, in words and figures as follows, to wit: 

“That the defendant was engaged in the practice of medicine in 
the town of Newburg, Preston county, West Virginia, al the time 

charged in the indictment, and had been so engaged since 
7 the year 1876 continuously to the present time, and has 

during all said time enjoyed a lucrative practice, publicly 
professing to be a physician, prescribing for the sick, and appending 
to his name the letters M. D.; that he was not then and there a 
physician and surgeon called from another State to treat a particular 
case or to perform a particular surgical operation, nor was he then and 
there a commissioned officer of the United States Army and Navy and 
hospital service; that he has no certificate, as required by section 9, 
chapter 93, acts of the Legislature of West Virginia passed March 15th, 
1882, but has a diploma from the ‘American Medical Eclectic College 
of Cincinnati,Ohio;’ that he presented said diploma to the members 
of the board of health, who reside in his congressional district, and 
asked for the certificate as required by law, but they, after detaining 
said diploma for some time, returned it to defendant with their re- 
fusal to grant him the certificate asked, because, as they claimed, 
said college did not come under the word reputable as defined by 
said board of health; that if defendant had been or should be pre- 
vented from practicing medicine it would be a great injury to him, 
as it would deprive him of his only means of supporting himself and 
family; that at the time of the passage of the said act of 1852 he 
had not been practicing medicine ten years, but had only been prac- 
ticing six years, to wit, as aforesaid, from the year 1876; and these 
are all the facts in the case.” 

The defendant, upon the facts as aforesaid, moved the court in 
arrest of judgment that the said act of the Legislature passed March 
15th, 1882, styled an act “concerning the public health,” was uncon- 
stitutional and therefore void so far as it interfered with the vested 
rights of this defendant in relation to the practice of medicine, which 
motion having been argued and considered was overruled by the 
court, and to which opinion of the court overruling said motion the 
defendant now here excepts and tenders this his bill of exceptions, 
and asked that the same may be signed, sealed, and made part of 
the record of this case, which is accordingly done. 

[ SEAL. | WILLIAM T. ICE, 
Judge Presiding. 
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8 STATE OF WeEstT VIRGINIA, | _. 
oo Suir > 88; 
County of Preston, j 
I, Smith Crane, clerk of the circuit court of said county, do certify 
that the foregoing contains a transcript of the record of the cause 
therein mentioned. 
May Ist, 1883. 


Teste: _ SMITH CRANE, Clerk. 
NN A CRO NaS ea nee MNO $1 70 
hc cctensisnecsenssnieniineehen sehen soicnnsin nh emevapenat ined mmtthe: Remain ti etesnictidis 27 

| ETE RET eon oe aie eR ER NEA $1 97 


(Record printed July 17, 1883.) 

(Printer’s fee for petition, record, and cover, $7.65.) 
9 The writ of error issued in pursuance of the order afore- 

said is, with the several endorsements thereon, in the words 
and figures following: 
The State of West Virginia to the sheriff of Preston county, Greet- 
ing: 

Whereas, upon the petition of Frank M. Dent, a writ of error has 
been allowed from our supreme court of appeals to a judgment 
rendered by the circuit court of Preston county, on the 12th day of 
April, 1883, in a certain cause then therein pending, in which the 
State of West Virginia was plaintiff and the said petitioner was 
defendant, and the same has been docketed in our said supreme 
court of appeals, we being willing that the error, if any there be, 
shall be corrected, now, therefore, we command you that from all 
further proceedings on said judgment you altogether supersede, and 

that you summon the said State of West Virginia to appear 
10 before the judges of our said supreme court of appeals, at 

Wheeling, on the first Monday in August next, then and 
there to have a rehearing of the whole matter in said judgment 
contained, and have then there this writ. 

Witness O. S. Long, clerk of our said supreme court of appeals, 
this 23rd day of May, 1883, and in the 20th year of the State. 

O. 5S. LONG. 

No bond is required. 

Attest: O. S. LONG, Clerk. 


Endorsed: Delivered an office copy hereof to Neil J. Fortney, 
pros. att’y of Preston Co., W. Va.,in person. D. J. Gibson, D.S. 
for E. Thomas, 8. P.C. Filed May 31, 1883. Attest: O.S. Long, 
cl’k. 

And on another day, to wit, at a supreme court of appeals held 
in Wheeling, in Ohio county, on the 17th day of June, 1884, the 
following order was entered: 
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STATE OF West Virani, Plaintiff Below, Defendant in Error. 


Us, 
. * . . y . a | 
FRANK M. Dent, Defendant Below, Plaintiff in Error. 


ll Upon a writ of error to a judgment of the circuit court of 

Preston county, rendered on the 12th day of April, 1883, this 
day came the plaintiff in error, by M. H. Dent, Esq., his attorney, 
and this case was fully heard upon the transcript of the record of the 


judgment aforesaid and the arguments of counsel thereon; but, the 


court not being advised of its judgment to be given, time is taken to 
consider thereof. 


And on another day, to wit, at a supreme court of appeals held in 
Wheeling, in Ohio county, on the Ist day of November, 1884, the 
day hereinbefore first mentioned, the following judgment was ren- 
dered : 


STATE OF West ViraintA, Plaintiff Below, Defendant in Error, 
Ss, 


FRANK M. Dent, Defendant Below, Plaintiff in Error. 
? , 


Upon a writ of error to a judgment of the circuit court of 
12 Preston county, rendered on the 12th day of April, 1883, the 
court, having maturely considered the transcript of the record 
of the judgment aforesaid and the arguments of counsel thereon, 1s 
of opinion, for reasons stated in writing and filed with the record, 
that there is no error in said judgment; it is, therefore, considered 
by the court that the judgment of the circuit court of Preston county, 
rendered in this case on the 12th day of April, 1583, be, and the same 
is hereby, affirmed, and that the defendant in error recover against 
the plaintiff in error thirty dollars damages and its costs about its 
defense in this court in this behalf expended, which is ordered to be 
certified to the circuit court of Preston county. 


And on another day, to wit, at a supreme court of appeals held in 
Wheeling, in Ohio county, on the 6th day of December, 1884, the 
following order was entered: 


STATE OF West VirGInN1A, Plaintiff Below, Defendant in Error, 
is, 


FRANK M. Dent, Defendant Below, Plaintiff in Error. 


13 Upon a writ of error to a judgment of the circuit court of 
Preston county rendered on the 12th day of April, 1885. 

This day came again the plaintiff in error, by M. H. Dent, Esq., 
his attorney, and filed a written statement of his desire to present a 
petition to the Supreme Court of the United States for a writ of 
error to the judgment rendered by this court in this case on a former 
day of this term, which, being seen and inspected by the court, it 
is ordered that the execution of said judgment be, and the same is 
hereby, suspended for the term of ninety days from and after the 
end of the present term of this court, but such suspension shall not 
take effect until the plaintiff in error or some other person shall 
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have given, before the clerk of the circuit court of Preston county, 
or before the clerk of this court, bond, with good personal security, 
in the penalty of one hundred and fifty dollars, conditioned according 
to law. 


14 I, O. 8S. Long, clerk of the supreme court of appeals of 

West Virginia, hereby certify that the furegoing is a true and 
complete copy of the record of proceedings had in the case of the 
State of West Virginia vs. F. M. Dent, lately depending in this court, 
only omitting therefrom a copy of the written opinion of the court 
filed in my office on the Ist day of November, 1884. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of our said supreme court of appeals this 13th day of Feb- 
ruary, 1885, and in the 22d year of the State. 

[Seal Supreme Court of Appeals, West Virginia. ] 


O. S. LONG. 


15 To the Honorable Stephen J. Field, justice of the Supreme 
Court of the United States: 

And now comes Frank M. Dent, a citizen of the United States, 
resident at the town of Newburg, county of Preston and State of 
West Virginia, and complains that in the records and proceedings, 
and also in the rendition of a judgment in a suit between the State 
of West Virginia, plaintiff, and said Frank M. Dent, defendant, in 
the supreme court of appeals of said State, being the highest court 
of law or equity of said State in which a decision could be had in 
said suit and mn which a decision could be had mn said suit, and in which 
a final judgment was rendered on the lst day of November, 1884, 
in said suit, wherein was drawn in question the validity of a statute 
of said State on the ground of its being repugnant to the Constitu- 
tion of the United States, in that, among other things, it deprived 
the said Frank M. Dent of his property without due process of law, 
and the decision was in favor of its validity, all which appears in 
the record of said suit, manifest error hath happened, to the great 
damage of the said Frank M. Dent. 

Wherefore he prays for the allowance of a writ of error and such 
other process as may cause the same to be corrected by the Supreme 
Court of the United States. 

FRANK M. DENT. 

Allowed : 
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17 Supreme Court of the United States. 


FRANK M. Dent, Plaintiff in Error, 
v8. 
STATE OF West VirainiA, Defendant in Error. 


Know all men by these presents that we, Frank M. Dent and Wil- 
liam M. Dent, are held and firmly bound to the State of West Vir- 
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ginia in the sum of three hundred dollars, to be paid to the said State 
of West Virginia; to which payment, well and truly to be made, we 
bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, administrators, firmly by these presents. 

Sealed with our seals and dated this 2d day of March, 1885. 

Whereas the above-named Frank M. Dent hath prosecuted a writ 
of error in the Supreme Court of the United States to reverse the 
judgment rendered in the above-entitled action by the supreme 
court of appeals of the State of West Virginia : 

Now, therefore, the condition of this obligation is such that if the 
above-named Frank M. Dent shall prosecute his said writ of error 
to effect and answer all costs and damages if he shall fail to make 
good his plea, then this obligation shall be void; otherwise to remain 
in full force and virtue. 

FRANK M. DENT. [seat.] 
WM. M. DENT. levee 


Sealed and delivered in presence of— 
G. THOS. PLUMMER. 


18 Unitep STaTEs OF AMERICA, } 
' , — , » 88 
District of Columbia, J 


William M. Dent, being duly sworn, says that he is worth the 
sum of six hundred dollars above all his just debts and liabilities. 


Sworn to before me this 2d day of March, 1885. 

ys al of Charles S. Bundy, United States Commissioner 

| for the District of Columbia. j 
CHARLES 8S. BUNDY, 


U. S. Commissioner. 


[ approve the above bond and the sufficiency of the sureties 
thereto. 


M. R. WAITE, 
Chief Justice U. 8. 


19 [Endorsed:] Frank M. Dent vs. The State of West Virginia. 
Bond. 
20 UnItTeD STATES OF AMERICA, 88° 


[Seal of the Supreme Court of the United States. ] 

The President of the United States of America to the honorable the 
judges of the supreme court of appeals of the State of West Vir- 
ginia, Greeting : 

Because in the record and proceedings as alsoin the rendition of the 
judgment of a plea which isin the said supreme court of appeals, be- 
fore you or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit, between 
Frank M. Dent, plaintiff in error,and The State of West Virginia, de- 


2—390 


10 FRANK M. DEN? Vs. THE STATE OF WEST VIRGINI 


fendant in error, wherein was drawn in question the validity of a treaty 
or statute of or an authority exercised under the United States, and 
the decision was against their validity, or wherein was drawn in 
question the validity of a statute of or an authority exercised under 
said State, on the ground of their being repugnant to the Constitu- 
tion, treaties, or laws of the United States, and the decision was in 
favor of such their validity, or wherein was drawn in question the 
construction of a clause of the Constitution or of a treaty or 
21 statute of or commission held under the United States, and 
the decision was against the title, right, privilege, or exemp- 
tion specially set up or claimed under such clause of the said Constitu- 
tion, treaty, statute, or commission, a manifest error hath happened, 
to the great damage of the said plaintiff in error, as by his complaint 
appears, we, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and customs of the 
United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the fifth day of March, in the year of our Lord one 
thousand eight hundred and eighty-five. 


JAMES H. McK ENNEY, 
Clerk of the Supreme Court of the United States. 


Allowed, not to operate as a supersedeas. 
M. R. WAITE, 
Chief Justice U.S. 


22 I, M. H. Dent, do solemnly swear that on the 18th day of 

April, 1885, I executed the within writ by delivering a copy 
thereof to O.S. Long, clerk of the supreme court of the State of 
West Virginia, at the court-room, in the presence of the court, then 
in session, and by the direction of the judges thereof. 


M. H. DENT. 


Sworn to & subscribed before the undersigned, Jolin W. Mason, 
a commissioner of the district court of the United States in and for 
the district of West Virginia, this twenty-ninth day of September, 
1885. : 
JOHN W. MASON, 
U.S. Com’r. 
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23 The United States of America to the State of West Virginia, 
Greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of appeals of the State of 
West Virginia, wherein Frank M. Dent is plaintiff in error and you 
are defendant in error, to show cause, if any there be, why the judg- 
ment rendered against the said plaintiff in error, as in the said writ 
of error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this fifth day of March, in the 
year of our Lord one thousand eight hundred and eighty-five. 

M. R. WAITE, 
Chief Justice U. 8. 


24 On this 29th day of September, in the year of our Lord 

one thousand eight hundred and eighty-five, personally ap- 
peared Marmaduke H. Dent before me, the subscriber, John W. 
Mason, a commissioner of the district court of the United States in 
& for the district of West Virginia, and made oath that he deliv- 
ered a true copy of the within citation to E. Willis Wilson, Governor 
of the State of West Virginia, and Alfred Caldwell, attorney general 


for said State, at the state-house, on the 18th day of April, 1885. 
M. H. DENT. 


Sworn to and subseribed the twenty-ninth day of September, A. 


D. 1885. 
JOHN W. MASON, 


U. 8. Com’r for Dist. of W. Va. 


Reports of the Decisions of the Supreme Court of Appeals of West 
Virginia. 
Fall Special Term, Wheeling.* 
STATE OF West VIRGINIA v. DENT. 
Submitted June 17, 1884. Decided Nov. 1, 1884. 


Sections 9 and 15 of chapter 93 of the acts of 1882, passed Marcel 15, 
1882, entitled “An act amending and re-enacting chapter 150 of 
the Code of West Virginia concerning the public health,” is con- 
stitutional and valid. 


Green, judge, furnishes the following statement of the case: 
At the November term, 1882, the grand jury of Preston county 
found an indictment in the circuit court of Preston against 
26 Frank M. Dent for practicing medicine in this State without 
having complied with the provisions of section 9 of chapter 


* The other decisions announced at this term are published in Vol. 24. 
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93 of the acts of 1882, in violation of section 15 of said act. The 
defendant moved to quash this indictment. The motion, as is stated 
in the brief of the counsel for the plaintiff in error, was based solely 
on the ground that these sections 9 and 15 of chapter 93 of the acts 
of 1882 were unconstitutional. The court decided that they were 
constitutional and overruled the motion, and the defendant then 
pleaded not guilty. 

On the trial of the case it was proven that the defendant was en- 
gaged in the practice uf medicine in the town of Newburg, Preston 
county, West Virginia, at the time charged in.the indictment, and 
had been so engaged since the year 1876, continuously, to the present 
time, and had during all said time enjoyed a lucrative practice, pub- 
licly professing to be a physician, prescribing for the sick, and ap- 
pending to his name the letters M. D.; that he was not then and 
there a physician and surgeon called from another State to treat a 
particular case or to perform a particular surgical operation, nor was 
he then and there a commissioned officer of the United States Army 
and Navy and hospital service; that he has no certificate as required 
by section 9, chapter 93, acts of tbe Legislature of West Virginia, 
passed March 15, 1882, but has a diploma from the “American Med- 
ical Eclectic College of Cincinnati, Ohio;” that he presented said 
diploma to the members of the board of health, who reside in his 
Congressional district, and asked for the certificate as required by 
law, but they, after retaining said diploma for some time, returned 
it to defendant with their refusal to grant him the certificate asked, 
because, as they claimed, said college did not come under the word 
reputable as defined by said board of health; that if the defendant 
had been or should be prevented from practicing medicine it would 
be a great injury to him, as it would deprive him of his only means 
of supporting himself and family; that at the time of the passage of 
the acts of 1882 he had not been practicing medicine ten years, but 
had only been practicing six, as aforesaid, from the year 1876. 

These being all the facts proven the jury found the defend- 
27 ant guilty, and thereupon the defendant moved to arrest the 
judgment, which motion the court overruled and assessed 
the fine of $50.00, and rendered judgment on April 12th, 1882, in 
favor of the State against the defendant for this fine and costs. To 
the refusal of the court to arrest this judgment upon the above 
facts, certified to be all the facts proven, the defendant took a bill of 
exceptions, which on its face states that this motion was based on 
the ground that “said act of the Legislature, passed March 15th, 
1882, styled an act ‘concerning public health, was unconstitutional 
and therefore void so far as it interfered with the vested rights of 
this defendant in relation to the practice of medicine.” 

To this judgment of the circuit court a writ of error was allowed 

by a judge of this court. 
M. H. DENT, 
For Plaintiff in Error. 


GREEN, Judge: 
The only question involved in this case is, Are sections 9 and 
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15 of chapter 95 of the acts of 1882 constitutional? I have 
not examined critically the indictment to determine whether in 
form or in substance it was fatally defective, because the counsel 
for the plaintiff in error in his brief expressly waives, as he states 
he did in the cireuit court, all objections to such defects in form or 
substance in the indictment, if any such exist, and bases his claim 
to have the judgment of the circuit court reviewed solely on the 
cround that the indictment was based on an unconstitutional and 
void act of the Legislature, and should for that reason have been 
quashed. Sections 9 and 15 of chapter 93 of the acts of 1882, 
claimed thus to be unconstitutional, are in these words: 

“9. ‘The following persons and no others shall hereafter be per- 
mitted to practice medicine in this State, viz: 

‘ First. All persons who are graduates of a reputable medical col- 
lege in the schools of medicine to which the person desiring to 
practice belongs. Every such person shall, if he has not already 
done so and obtained the certificate hereinafter mentioned, present 
his diploma to the State board of health, or to the two members 
thereof in his congressional district, and if the same is found to be 

genuine and was issued by such tnedical college as is herein- 
28 after mentioned, and the person presenting the same be the 

graduate named therein, the said board or said two members 
thereof (as the case may be) shall issue and deliver to him a certifi- 
cate to that effect, and such diploma and certificate shall entitle the 
person named in such diploma to practice medicine in all its depart- 
ments 1n this State. 

“Second. All persons who have practiced medicine in this State 
continuously for the period of ten years prior to the eighth day of 
March, one thousand eight hundred and eighty-one. Every such per- 
son shall make and file with the two members of the State board of 
health in the congressional district in which he resides, or if he re- 
sides out of the State in the district nearest his residence, an affidavit 
of the number of years he has continuously practiced in this State, 
and if the number of years therein stated be ten cr more, the said 
board or said two members thereof shall, unless they ascertain such 
affidavit to be false, give him a certificate to that fact and author- 
izing him to practice medicine in all its departments in this State. 

“Third. A person who is not such graduate and who has not so 
practiced in this State for a period of ten years, desiring to practice 
medicine in this State, shall, if he has not already done so, present 
himself for examination before the State board of health or before 
the said two members thereof in the congressional district in which 
he resides, or, if he resides out of the State, to the said two members 
of the State board of health in the congressional district nearest his 
place of residence, who, together with a member of the local board 
of health who is a physician (if there is such member of the local 
board) of the county in which the examinatien is held, shall examine 
him as herein provided, and if, upon full examination, they find 
him qualified to practice medicine in all its departments, they, or a 
majority of them, shall grant him a certificate to that effect, and 
thereafter he shall have the right to practice medicine in this State 


funds 
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to the same extent as if he had the diploma and certificate herein- 
before mentioned. The members of the State board of health in 
each congressional district shall, by publication in some newspaper 

printed in the county in which their meeting is to be held, 
29 or, if no such paper is printed therein, in some newspaper of 

general circulation in such district, give at least twenty-one 
days’ notice of the time and place at which they will meet for the 
examination of applicants for permission to practice medicine, 
which notice shall be published at least once in each week for three 
successive weeks before the day of such meeting; but this section 
shall not apply to a physician or surgeon who is called from an- 
other State to treat a particular case or to perform a particular 
surgical operation in this State and who does not otherwise practice 
in this State. 

“15. If any person shall practice, or attempt to practice, medicine, 
surgery, or obstetrics in this State, without having complied with 
the provisions of section 9 of this chapter, except as therein pro- 
vided, he shall be guilty of a misdemeanor and fined for every such 
offense not less than fifty nor more than five hundred dollars, or 
imprisoned in the county jail not less than one month nor more 
than twelve months, or to be punished by both such fine and im- 
prisonment, at the discretion of the court. And if any person shall 
file, or attempt to file, as his own, the diploma or certificate of an- 
other, or shall file, or attempt to file, a false or forged affidavit of his 
identity, or shall wilfully swear falsely to any question which may 
be propounded to him on his examination, as herein provided for, 
or to any affidavit herein required to be made or filed by him, he 
shall, upon conviction thereof, be confined in the penitentiary not 
less than one nor more than three years, or imprisoned in the county 
jail not less than six nor more than twelve months and fined not 
less than one hundred nor more than five hundred dollars, at the 
discretion of the court.” 

These sections, the counsel for the plaintiff in error insists, are 
unconstitutional, null, and void. In an elaborate argument he 
claims that they are inconsistent with article X and with section 1 
of article XLV of the amendments to the Constitution of the United 
States; and that they are also inconsistent with sections 1, 2, 4, 10, 
and 11 of our bill of rights, article III to our Constitution (acts of 
1872-3, p. 5). He claims that the various provisions contained in 
the Constitution of the United States and our constitution were 

intended to incorporate as fundamental principles in our 
30 Government certain general views of the objects, ends, and 

purposes of all governments laid down by certain text-writers, 
the correctness of which I do not question. I will here quote a 
number of these general views, selecting those upon which the 
counsel of the plaintiff must place his principal reliance. 

“Every wanton and causeless restraint of the subject, whether 
practiced by a monarch, a nobility, ora popular assembly, is a degree 
of tyranny—nay, even laws themselves, whether made with or with- 
out our consent, if they regulate and constrain our conduct in mat- 
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ters of mere indifference without a good end in view, are regulations 
destructive of liberty.” 

“That constitution or form of government, that system of laws, is 
alone calculated to maintain civil liberty which leaves the subject 
entire master of his own conduct, except on those points where the 
public good requires some direction or restraint.” 

‘“ Wherever laws attempt to secure alike to every man, weak or 
strong, rich or poor, ignorant or instructed, the right, the moral 
power, of seeking his own happiness in his own way, they invade 
natural liberty, of which they ought to be the bulwark.” 

These and certain other general propositions laid down by certain 
text-writers are regarded by the counsel of the plaintiff in error as 
fundamental principles of our law and constitution and fairly 
deducible from the provisions of the Constitution of the United 
States and of our bill of rights. And he maintains that consist- 
ently with them no government can interfere with the right of a 
citizen to pursue his lawful trade, calling, or profession, or by its 
Legislature fix the qualifications necessary to be possessed by any 
person before he may engage in any business, calling, or profession, 
or confer on any board or other organized body the right to deter- 
mine whether any person has the requisite qualifications, mental or 
moral, to engage in any business, calling, or profession, and. that if 
our Legislature has done so it has violated these fundamental 
principles of good government deducible from those provisions of 
our Constitution, and that such laws of the Legislature should be 
pronounced by the courts null and void. The counsel for the plaintiff 

in error in an elaborate argument has also attempted to show 
ol that sections 9 and 15 of chapter 93 of acts of 1852 are most 

unjust and oppressive, and that they unnecessarily and in- 
juriously interfere with the natural rights of every citizen to engage 
in the practice of medicine; that they thus interfere with the rights 
of the citizen by granting to a board the arbitrary right to pass 
upon his qualifications to practice medicine, and by providing that, 
unless his qualifications to practice medicine have been shown In 
the manner arbitrarily prescribed in section 9, if he should practice 
medicine, as he has a natural right to do, he should be liable to be 
punished as if he had committed a criminal offense. 

Before considering these positions of counsel in any detail it will 
be well to consider some general views which have been taken by 
many courts and judges bearing on the general subject. The con- 
clusions reached by Judge Cooley, after reviewing or referring to 
many authorities, are as follows: 

“The rule of law upon this subject appears to be that, except where 
the Constitution has imposed limits upon the legislative power, it 
must be considered as practically absolute, whether it operates ac- 
cording to natural justice or not in any particular case. The courts 
are not the guardians of the rights of the people of the State, except 
as thuse rights are governed by some constitutional provision which 
comes within the judicial cognizance. The protection against un- 
wise or oppressive legislation, within constitutional bounds, is by an 
appeal to the justice and patriotism of the representatives of the peo- 
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ple. If this fail, the people in their sovereign capacity can correct 
the evil, but courts cannot assume their rights. The Judiciary can 
only arrest the execution of a statute when it conflicts with the Con- 
stitution ; it cannot run a race of opinions upon points of right, rea- 
son, and expediency with the law-making power. Any legislative 
act which does not encroach upon the powers apportioned to other 
departments of the Government, being prima facie valid, must be 
enforced unless restrictions upon the legislative authority can be 
pointed out in the Constitution and the case shown to come within 
them. If courts are not at liberty to declare statutes void because 
of their apparent injustice or impolicy, neither can they do so be- 

cause they appear to the minds of the judges to violate funda- 
o2 mental principles of republican government, unless it shall 

be found that those principles are placed beyond legislative 
encroachment by the Constitution. The principles of republican 
government are not a set of inflexible rules, vital and active in the 
Constitution, though unexpressed, but they are subject to variation 
and modification from motives of policy and public necessity, and it 
is only in those particulars in which experience has demonstrated 
that any departure from the settled practice works injustice or con- 
fusion that we shall discover an incorporation of them in the Con- 
stitution in such form as to make them definite rules of action under 
all cireumstances.”—Cooley on Con. Lim., 168. 

These views of Judge Cooley are certainly entitled to the gravest 
consideration. He admits, however, on page 164 of the same work, 
that in certain extreme cases judges of great eminence have been 
understood to intimate, if not decide, doctrines different from those 
he asserts. While these views of Judge Cooley must be regarded as 
laying down correct principles, which should generally guide courts 
in deciding on the constitutionality of any statute, yet it may be 
that in certain extreme cases they ought to be departed from, but 
whether they are or are not of universal application I need not con- 
sider in this case,as it is no such extreme case ; and the constitution- 
ulity of these sections 9 and 15 of chapter 93 of the acts of 1882 is 
readily shown by the application to them of undisputed principles, 
well settled by numerous decisions. | 

The several States of this Union possess a general police power, 
by which persons and property are subjected to all kinds of restraint 
and burdens in order to secure the general comfort, health, and pros- 
perity of the State; and the Legislatures of the several States have 
the perfect right to pass laws to effect these objects, and to adopt 
whatever necessary measures they may deem proper to secure the 
comfort, health, and prosperity of the State, or of its citizens, by re- 
quiring every citizen to observe the maxim sic utere tuo ut alienwmn 
non ledas. These principles are laid down in the opinion of Justice 
Strong in Railroad Company v. Husens, 5 Otto, 469, and they were 
cited and approved by this court in State of West Virginia v. Balti- 

more and Ohio Railroad Co., 24 W. Va., 783. 
33 There can be no doubt that the Legislature of this and 
every other State should permit the utmost freedom of action 
by each citizen that may consist with the public welfare, and it 
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ought not by law to impose any restraint which the paramount 
claims of the community do not demand ; but, of course, it does not 
follow that the Legislature cannot legitimately restrain the action 
or conduct of any individual or citizen by a general law applicable 
alike to all, when such restraint is imposed for the purpose 
of promoting the comfort, health, or prosperity of the community 
at large. Under these cireumstances the Legislature of any of the 
States has a perfect right under its general police power to pass 
laws placing individuals under restraint in the exercise of any busi- 
ness, calling, or profession. This power has been constantly exer- 
cised by State Legislatures, and the courts have, so far as I know, 
universally recognized such power and have held that acts of the 
State Legislature passed in the exercise of this power were constitu- 
tional and valid. 

[In a great variety of cases State Legislatures have required 
licenses to be granted before a citizen could engage in certain kinds 
of business or in certain professions, when from the character of 
the business or profession the public was liable to be imposed upon, 
unless the individual citizen was placed under this and other re- 
straints imposed on all who engage in such business or profession. 
Thus laws have been passed to license bakers and to regulate both 
the weight and price of bread and to prohibit the baking of bread 
for sale by those not licensed, and such acts of the Legislature have 
been held valid and constitutional. (The Mayor and Aldermen of 
Mobile v. Quille, 3 Ala., 187.) In no State in this Union, so far as 
I know, is a citizen permitted to engage in the business of selling 
intoxicating liquors without being placed under restraint by legis- 
lative acts. These restraints vary much in different States; and in 
very many of them the person desiring to engage in such business 
has first to obtain a license from a specified body or person, and be- 
fore obtaining such license has to establish his fitness to engage in 
such business by proving his moral character. The general 

right of the Legislature by statutes to regulate the sale of 
o4 intoxicating liquors and to place persons engaged in this 

business under whatever restraints the Legislature deems 
necessary to protect the community from injury, either to its morals 
or health, is universally recognized by the courts, and is so well 
understood that no decisions need be referred to as recognizing the 
validity of this species of legislation. Other sorts of business have 
been put under restraint and regulation, the general rule being that 
the Legislature may restrain any one in the exercise of his natural 
rights to engage in any business whenever the promotion of the 
public safety, health, or prosperity requires such a restraint. 

The principle involved in this regulation by law of various sorts 
of business has been extended to various callings and professions. 
Thus, so far as I know, the practice of law is a profession which 
the Legislature of every State has deemed one which should be regu- 
lated by law, and those engaged in this profession are under re- 
straint for the protection of the general public. The person pro- 
posing to practice law is everywhere required to obtain a license 
from some person or persons qualified to determine whether the 


v—vdIV 


18 FRANK M. DENT Vs. THE STATE OF WEST VIRGINIA. 


applicant has the qualifications necessary to practice law. The 
constitutionality of such laws, or even their propriety, has never 
been questioned. The Legislatures have, however, frequently gone 
further and imposed a tax on persons practicing law as lawyers; 
and, although this right of the Legislature to impose such a burden 
on members of this profession while no such burden has been im- 
posed on others has been disputed, yet that right has generally 
been upheld by the courts. (State v. Gazley, 5 Ohio, 21; Cousins v. 
The State, 50 Ala., 113; McCaskell v. The State, 53 Ala., 510; Sim- 
mons v. The State, 12 Mo., 268; Lanquille v. The State, 4 Texas, 
312; State v. Hayne, 4S. C., 403; State of Louisiana v. Frank King, 
21 La. Ann., 201.) 

These cases, as a matter of course, recognize the authority of the 
Legislature to require every one engaging in the practice of law to 
obtain a license. They may also be usefully consulted in determin- 
ing what should be inserted in any indictment against any person 
for practicing a profession, whether legal or medical, without a 

compliance with the statute law placing restraints on the 
30 practice of such profession and subjecting to indictment 

parties engaging in such profession in violation of the 
statute. 

The following additional cases may be referred to as showing not 
only that the right of the Legislature is universally recognized to 
restrain persons !n their business or profession when the public se- 
curity or prosperity would be promoted by such restraints, but also 
as showing what should be alleged in indictments for violations of 
statutes imposing such restraints: Goldthwaite v. Montgomery, 50 
Ala., 486; Cohen v. Wright, 22 Col., 322; Yale er parte, 24 Cal., 241 ; 
Spencer ex parte, 10 Nev., 323; Porter & Co. v. State, 58 Ala., 66; 
Antle v. State, 6 Tex. App., 202; State v. Goldman, 44 Tex., 104; 
Wheat v. State, 6 Mo., 455; Schmidt v. State, 14 Mo., 1387; State v. 
Hale, 15 Mo., 607; State v. Richeson et al.,45 Mo.,575; Ford v. Sim- 
mons, 13 La. Am., 397; Sheldon » Clark, | Johns., 513; Zimmer- 
man v. Morrison, 14 Johns., 369; Thuson v.Jolinson, 9 Bosw.(N. Y.), 
154; Great Western R. R. Co. v. Bacon, 30 Ill., 347; Gunnur & Son 
v. Sterling, 93 IIl., 569. 

These statutes requiring that every person who undertakes to 
practice law must first be examined by judges competent to deter- 
mine whether he had the requisite qualifications are based upon the 
well-known fact that none but those who have been specially edu- 
cated with reference to practicing law can do so without great injury 
to the community who must employ lawyers in their business, and 
who are necessarily incompetent toa considerable extent to judge of 
the qualifications of a lawyer, and are thus subject to be imposed 
upon by pretenders ignorant of their profession. To furnish the 

community some protection against such imposters the statute law 
In perhaps every State in the Union prohibits any one from prac- 
ticing law till he has first been examined by a competent judge or 
by a competent body of men and a certificate of his qualifications 
and a permission to practice law has been obtained. 

The same reasons would seem to require that no one should be 
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allowed to practice medicine who has not been first examined by 
some competent person or body of men as to his qualification to 
practice medicine and has not obtained permission to do so, for it is 

obvious that the doctor equally with the lawyer requires a 
36 special education to qualify him to practice his profession, 

and that the community is no more competent to judge of 
the qualifications of a doctor than of a lawyer, and is liable to be 
imposed upon by imposters and quacks professing to practice medi- 
cine. Indeed, the liability of the community to be imposed upon 
by quack doctors would, it seems to me, be even greater than their 
liability to be imposed upon by pretenders in the profession of the 
law; yet the Legislatures of many States have singularly neglected 
to protect the community against imposition by quack doctors, and 
have left the community to only such protection against them as 
was furnished by the common law, and even by it physicians un- 
dertaking to practice their profession were held responsible not only 
for due care and diligence, but also for that degree of skill and ca- 
pacity which ordinarily belongs to those who practice medicine. 
(See Seare v. Prentice, 8 East., 348); but many of our State Legisla- 
tures have by statute law afforded additional protection against the 
humbuggery of quack doctors. Thus at avery early day New York 
passed statute laws intended to afford such protection. 

Thesupreme court of New York asearly as 1806 affirmeda judgment 
against a physician, inflicting a fineon him of $25 for practicing medi- 
cine contrary to the provisions of an act of the Legislature. (Shel- 
don v. Clark, 1 Jolins., 513.) There was no question raised in this 
case as to the constitutional right of the Legislature to pass such an 
act. By the terms of this act any person was forbidden to practice 
physic or surgery without a diploma, and if he did so he could not 
collect his fees as a physician and was subject to be fined $20 for 
practicing without a license, with certain provisions to be found in 
Zimmerman v. Morrison, 14 Johns., 369. The constitutionality of 
these and like laws have never been questioned in New York. (See 
Thompson v. Staats, 15 Wend., 395.) 

In 1817 the Legislature of Massachusetts passed an act whereby 
it was provided that no person shall recover his fees for medical 
services who shall commence practice after July 15, 1818, without 
a degree or license. The validity of this and like acts of the Legisla- 
ture were never questioned in Massachusetts for many years. (Spauld- 

ing v. The Inhabitants of Alford, 1 Pick., 33.) But an amend- 
o7 ment to this statute, made in 1818, whereby it was provided 

that no person practicing physic or surgery shall be entitled 
to the benefit of law for the recovery of any debt or fee for his pro- 
fessional services unless he shall previously to rendering such serv- 
ices have been licensed by the medical society or been graduated a 
doctor in medicine at Harvard University. This amendment, it 
was claimed, was unconstitutional, not because it required a license 
of a physician before he could practice, but because in violation of 
the Constitution it conferred particular privileges on the medicai 
society and on Harvard University; but the court, in Hewitt ». 
Charir (16 Pick., 356), decided that this act was constitutional. 
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They say (page 356), “It seems to us that the leading and sole pur- 
pose of this act was to guard the public against ignorance, negli- 
gence, and carelessness in the members of one of the most useful 
professions,” and this they treated as legitimate, as a matter of course. 
See also Wright v. Lanchton, 19 Pick., 288. 

In Maine the Legislature has passed the following act (see R. 5. 
1871, Ch. 18, § 3): “ No person except a physician or surgeon who 
commenced prior to Feb. 16, 1851, or has received a medical degree 
ata public institution in the United States or a license from the 
Maine Medical Association, shall recover any compensation for medi- 
cal or surgical services unless previous to such services he had ob- 
tained a certificate of good moral character from municipal officers 
of the town where he then resided.” In Bibber v. Simpson, 59 Me., 
181, it was decided that professional services of a medical clairvoy- 
ant were “medical services” within the meaning of this act and 
could not be recovered for if the clairvoyant had not complied with 
the act. There was no question or suggestion as to the constitution- 
ality of this: act. 

The Legislature of Texas on August 21, 1876, passed an act to 
regulate the practice of medicine, which provided, among other 
things, that no one should practice medicine without having a cer- 
tificate from some authorized board of medical advisers, as provided 
by this act, and subjecting any one who did to be fined. In Antle 
v. The State, 6 Tex., 202, the court affirmed a judgment inflicting a 

fine of $50 on a doctor who had violated this law. The prin- 
38 cipal question discussed was whether the information was 

properly drawn. The constitutionality of the act was not 
questioned. ‘The provisions of this act may be found in State v. 
Goldman, 44 Tex., 104, where its constitutionality was again assumed 
to be indisputable. 

On May 5, 1868, the Legislature of Ohio passed “An act to pro- 
tect tle citizens of Ohio from empiricism and elevate the standing 
of the medical profession.” It provided, among other things, that 
it should be unlawful for any person who had not attended two full 
courses of instruction and graduated at some school of medicine, 
either of the United States or some foreign country, or who could 
not produce a certificate of qualification from some State or county 
medical society, and is nota person of good moral character, to 
practice medicine in any of its departments for compensation. This 
act was assumed, as a matter of course, to be valid in Wert v. Clutter, 
37 Ohio, 347. 

There is a statute of the same general character in Missouri, the 


particular provisions of which I donot know. Under it a physician 


was convicted for practicing medicine (State v. Hale, 15 Mo., 407). 
The court assumes that the statute is constitutional. | 

The Legislature of Minnesota in 1883 (Ch. 125 of acts of 1883) 
passed an act which, among other things, created a board of medi- 
cal examiners, and required all persons except such as had been 
practicing medicine for five years within the State, as a condition 
of their right to practice, to obtain from this board, after examina- 
tion, its certificate of their qualification, unless the person was a 
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graduate of a school or medical college and had a diploma which 
had been presented to this board. This portion of this act was 
held to be clearly constitutional by the supreme court of Minnesota 
in the case of Minnesota v. The State Medical Examining Board, 
32 Minn. 

ln the acts of Nevada (statute of 1875, 467) is “An act to prevent 
the practice of medicine by unqualified persons.” In Spiney ez 
parte, 10 Nev., 328, it was claimed that this statute was unconstitu- 
tional, because “ it was a special law in a case where a general law 

was applicable, contrary to their constitution, and because it 
39 was 1n conflict with the 14th amendment of the Constitution 

of the United States, which declares “ that no State shall make 
or enforce any law which shall abridge the privileges or immuni- 
ties of the citizens of the United States,” and also with the second 
section of article LV of the Constitution of the United States, which 
declares that “ the citizens of each State shall be entitled to all the 
privileges and immunities of citizens in the several States.” The 
act to which these ubjections were urged prohibited all persons from 
practicing medicine or surgery in the State who had not received a 
medical education and a diploma from some regularly chartered 
medical school, and imposed a penalty of fine and imprisonment for 
every violation of these provisions. ‘These provisions were held to 
be constitutional by the court, and in fact their constitutionality was 
not even disputed by counsel in argument. but there was a pro- 
vision In this act that “no portion of this act should apply to those 
who have practiced medicine or surgery in the State for a period of 
ten years next preceding the passage of this act.” This provision 
of the act, it was deemed by counsel, “ was not founded upon any 
natural, fair, or reasonable distinction, and makes the law special 
within the meaning of the prohibition of their constitution against 
special laws where general laws can be made applicable, and made 
it a discriminating law, within the prohibition of the Federal Con- 
stitution, which declares that no State shall deny to any person 
within its jurisdiction the equal protection of the laws.” See article 
14 of amendments of the Constitution, section 10. 

Three distinct grounds were taken by counsel to sustain their po- 
sitions: 

1. In admitting those who had practiced ten years and excluding 
those who had practiced nine years and eleven months. 

2. In admitting those who had practiced the requisite period in 
the State and excluding those who had practiced during the same 
period in other States. . 

3 In making a distinction between those who have practiced 1 
the State during ten years next preceding the passage of the act and 
those who had practiced justas long or longer in this State, but not 
continuously during the last ten years. . 7 

These provisions, it was insisted, were arbitrary and unconstitu- 

tional. The first ground of objection was overruled by the 
40 court, because, according to the view of Judge Beatty, “ It 
was clearly within the province of the Legislature to declare 
what is the minimum amount of experience that shall authorize a 
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license to practice.” The second ground was also overruled by the 
court, because, according to the views of Judge Beatty, the mere 
practitioner for ten years in Louisiana and Florida might acquire 
sufficient knowledge to practice in the diseases incident to the cli- 
mate in these States and yet be unfit safely to practice in the diseases 
incident to the climate of Nevada. On the third ground there was 


some diversity of opinion. Only two judges sat in this case—Chief 


Justice Hawley and Beatty, judge. Judge Beatty was of the opinion 
that this third ground of objection did not render the law contrary 
to the provisions of the Nevada constitution forbidding special leg- 
islation, though the act was entirely without reason and arbitrary 
so far as it required ten years’ practice in the State preceding the 
passage of this act.” To his mind no reason could be assigned why 
ten years’ practice in the State should not qualify one to practice 
medicine just as well when a portion of the ten vears succeed the 
passage of the act as when the whole ten years preceded the passage 
of the act. Nevertheless, he could not hold that the fact that this 
provision of the law wasthus arbitrary and unjust rendered it contrary 
to the constitution of Nevada prohibiting special legislation: but he 
did regard this provision as contrary to the 14th amendment of 
the Constitution of the United States, which forbids any State “ to 
deny to any person within its jurisdiction the equal protection of the 
laws.” 

Upon this subject Judge Beatty says (page 334): “I entertain no 
doubt that among the inherent privileges of the citizens of a free 
country is the right to pursue a lawful calling in a lawful manner— 
that is, subject to such restrictions, and none others, as may be 
deemed necessary for the public welfare. What restrictions are 
necessary in that view it is the province of the Legislature to decide, 
and its decision, no matter how ill-advised it may appear to be, is 
binding on the courts whenever it appears to have been based upon 
motives of policy or of general expediency; but when the law 

excludes a class of citizens from the pursuit of a useful, hon- 
4] orable and profitable avocation, and there is no assignable 

motive of policy or expediency to justify the exclusion; or, 
in other words, when it is apparent that the whole scope and object 
of the law is to make a forbidden discrimination without looking 
to the attainment of any public benefit | think a court should not 
hesitate to say such a law is forbidden by the 14th amendment of 
the Federal Constitution. I think there is no sort of reason for re- 
quiring the practice to have extended over the particular ten years 
immediately preceding the enactment of the law, and to this extent 
1 am prepared to hold it unconstitutional.” 

Chief Justice Hawley, on the contrary, was of the opinion that the 
law was in all respects constitutional. He says (page 355): “ The 
right of the Legislature to prescribe qualifications, based upon pro- 
fessional skill or knowledge, so as to prevent unqualified persons 
from practicing any profession, has been time and again recognized 
in the various courts of the several States and in the Supreme Court 
of the United States. The recognition of this power necessarily im- 
plies that the Legislature is the sole judge of the qualifications, and 
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that the establishment of any rule would, to some extent, be arbi- 
trary and an imposition of some restraint upon its individual exer- 
cise.” He declined to consider whether the law was in any respect 
unreasonable and unjust, and says, on page 337: “In adopting the 
exception to the requirement that the person should have a diploma, 
that this should not be required of those who have practised medi- 
cine or surgery in the State for a period of ten years next preceding 
the passage of the act, the Legislature did not infringe upon any 
provision of our State or Federal Constitution, and we are not, there- 
fore, required to state what in our opinion may have been the motive 
for the enactment of this law. ‘The reasons which may have in- 
duced the Legislattire to insert the exception may have been a’ 
varied as the different minds of its members. It is simply the ques- 
tion of power which we are called upon to discuss and determine. 
Whether the power was reasonably or unreasonably exercised, 
whether it was wise or unwise, expedient or inexpedient, to enact the 
law, are questions left exclusively to other departments of our State 
government to decide, and their judgment must necessarily be de- 
cisive on these questions.” 
42 In the case of Wert v. Clutter, 57 Ohio St., 347, the ques- 
tion in controversy was, whether the Ohio statute, by its ex- 
ception in favor of persons who had practiced medicine for ten years, 
was to be construed as meaning ten years prior to the passage of the 
act, or whether, under the wording, the statute only required ten 
vears of continuous practice, embracing the time since, as well as 
before, the passage of the act. This last construction was the one 
adopted by the majority of the court (three out of five judges), while 
two of the judges interpreted the act to mean that the ten years of 
continuous practice must precede the passage of the act in order to 
entitle one to practice medicine by virtue only of his being a prac- 
titioner; but none of the judges who constituted the majority or 
minority of the court intimated that, in their opinion, the interpre- 
tation of the act which would require the ten years’ continuous prac- 
tice to precede the passage of the act would make it unconstitutional 
or a Violation of that portion of the 14th amendment of the Consti- 
tution of the United States which forbids any State to deny to any 
person within its jurisdiction the equal protection of the laws. The 
notion that it would do so seems to have been a view peculiar to 
Judge Beatty of Nevada, and it seems to me that his reasoning is 
unsound, and if adopted by the courts would lead to much mis- 
chief. The reasoning of Chief Justice Hawley in that case seems to 
me much more sound, and was doubtless the ground on which all of 
the judges in Wert v. Clutter, 37 Ohio St., 347, acted when they 
tacitly assume that, under any construction of the Ohio act, it would 
not violate the Constitution of the United States. 

It seems, therefore, clear that both on reason and authority we 
cannot do otherwise than hold that all the provisions in sections 9 
and 15 of chapter 93 of the acts of 1882 are constitutional and valid 
and should be approved by the courts. There is not a single pro- 
vision in either of -these sections of this chapter that violates any 
provision of the Constitution of the United States or of the constitu- 
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tion of this State. Acts very similar to the provisions contained in 
these sections have, as we have seen, been held to be valid by the 
courts in many of the States, and though their State constitutions 

have in them provisions entirely similar to most of the pro- 
43 visions of our State constitution which, it is insisted, are vio- 

lated by these sections, yet in a great majority of the cases 
which we have cited their courts have assumed them to be valid and 
have not deemed it necessary to show that they were not inconsistent 
with any provisions of their State constitutions. These decisions, as 
a matter of course, necessarily held that laws of the character of those 
under consideration did not violate any provision of the Constitution 
of the United States which was in full force in all these States. 

lt would seem, therefore, useless to show how the provisions of 
sections 9 and 15 consist with all the provisions of the Constitution 
of the United States. It is only necessary to read the provisions in 
the Constitution of the United States which counsel claims conflict 
with these sections of our law to see that,in accordance with the well- 
established modes of construing constitutional provisions as shown 
in the decisions referred to, they cannot be construed as in conflict 
with the sections of our law under consideration. But as there are 
some provisions of the bill of rights which are not found in the con- 
stitution of other States I will refer to the one of those provisions of 
our constitution supposed to be in conflict with the provisions in 
these sections and show that there is no such conflict. 

Article VI, section 1, of our constitution, acts of 1872-3, p. 11, pro- 
vides: “The legislative power shall be vested in a senate and house 
of delegates.” This obviously confers on them all legislative power 
except such as they are prohibited by the constitution in its other 
provisions from exercising. That sections 9 and 15 of chapter 95 of 
acts of 1882 are legislative in their character is not only obvious on 
their face but is, if possible, still more clear from the fact that, as we 
have seen, many State legislatures have passed similar acts. Are 
they in conflict with any portion of our constitution? They seem 
to me obviously not in conflict with the 39th section of article 6 of 
our constitution (p. 18, 19 of acts of 1872-’3). That article provides 
that “in no ease shall a special act be passed where a general law 
would be proper and can be made applicable to the case.” The act 

under consideration and sections 9 and 15 thereof seem to me 
44 so obviously not special acts that it surprised me to find that 
such a law had ever been deemed to be a special act and in 
violation of this section; but it seems that claim has been made. 
In Spinney ex parte, 10 Nev.,326, such a law as this was decided not 
to be in conflict with a similar provision in the Nevada constitution. 

Article III of our constitution, our bill of rights, section 1 (see 
acts of 1872-3, p. 5), provides that “all men are by nature equally 
free and independent and have certain inherent rights of which, 
when they enter into a state of society, they cannot by any compact 
deprive or divest their posterity, namely, the enjoyment of life and 
liberty, with the means of acquiring and possessing property and of 
possessing and obtaining happiness and safety.” The law which we 
are considering is claimed to conflict with this provision of our bill 
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of rights. Of course, every man has the right to use the means of 
acquiring property, but the means which he uses must be lawful 
means. He cannot acquire property by stealth or robbery. In so 
doing he would infringe on the rights of others, on their right (under 
this very provision of our bill of rights) to possess property. So he 
cannot have a right to acquire property by the practice of medicine 
if he has no qualifications to practice medicine, and if in his attempt 
to do so he destroys the health of others in violation of the law of 
the land. Therefore the Legislature has a right by law to declare 
that he shall not acquire property by the practice of medicine unless 
he possesses the requisite qualifications and there can be given to 
the community some assurance that he will not destroy the health 
of others. For how can others enjoy their life, as provided for by 
this section of our bill of rights, if any quack has the absolute right 
to destroy life by his attempt to practice medicine? The Legislature, 
therefore, in declaring what shall be the qualifications of a person 
before he shall acquire property by practicing medicine, does not 
violate this provision of our bill of rights. 

Of course the courts have no right to decide or consider whether 
the Legislature has acted wisely in determining what are the requi- 
site qualifications which one must possess before he can practice 

medicine, or whether the Legislature has adopted a wise mode 
45 of determining whether such qualifications are possessed by 

one who wishes to practice medicine. ‘This is obviously a 
purely legislative question. For this court to undertake to say that 
the legislative act fixing these qualifications and declaring how they 
are to be shown to exist was to be treated as a nullity, and that the 
courts should, as insisted by counsel, themselves determine whether 
such qualifications existed in each particular case, would be a bold 
usurpation of authority by this court,.and would directly violate 
article V of our constitution (acts of 1872-3, page 11), which de- 
clares: “ The legislative, executive, and judicial departments shall 
be separate and distinct, so that neither shall exercise the power 
properly belonging to the other.” 

This section 1 of our bill of rights is probably the only one pecu- 
liar to this State which would be supposed to have any effect on the 
question whether the Legislature had a right to pass sections 9 and 
15 of chapter 93 of the acts of 1882. The truth is that this and 
other general declarations of rights relied on by the counsel for the 
plaintiff in error, as well as numerous general declarations of rights 
laid down by text-writers and relied on by the counsel for the plain- 
tiff in error, have really no bearing on the question under discussion. 
If this court should,under any such law and general declarations as 
to what should be proper functions of government, undertake to de- 
clare void an act of the Legislature which, according to our notions, 
violated these indefinite fundamental principles of government sim- 
ply because we deemed the legislative action, though within the 
scope of their authority, arbitrary, unjust, or oppressive, we would 
ourselves be clearly usurping authority ; and I cannot see that the 
situation of our citizens would be improved by being subject to 
the arbitrary and unlimited control of the courts. On the con- 
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trary, it seems to me that this would constitute the worst of all 
tyrannies. 

It is complained that the State board of health created by chapter 
93 of acts of 1882 and by this section 9 are made autocrats, with 
arbitrary and tyrannical powers conferred on them, and that they 
can at pleasure decide what college is a reputable college. This 

provision of the law, if objectionable at all, can only be found 
46 fault with because what constitutes a reputable college as dis- 

tinguished from a disreputable one is so vague as necessarily 
to leave to the members of the board of health a rather indefinite 
discretion, but it is on this account not more objectionable than a 
discretion conferred on medical examiners to decide whether the 
applicant possesses a moral character, and yet statute laws containing 
such a provision have been sustained as valid. (Thompson v. Huger, 
25 Me., 104, and Wert v. Clutter, 37 Ohio St., 347.) 

This objection has not, however, been specially argued by the 
counsel for the plaintiff in error. His argument has been based on 
what seems to me to be a total misapprehension of the distinction 
which must always be respected in every republican goveriment 
between questions which are legislative and those which are judi- 
cial. His arguments, based on general principles laid down by 
text-writers as to the legitimate functions of government, are argu- 
ments which should be addressed to the Legislature and not to 
the courts. Asa specimen of them I will quote briefly from his 
written brief. He charges that the powers conferred on the board 
of health are arbitrary and tyrannical, because, to use his language, 
they are authorized “to decide what are the necessary qualifications 
in each individual case, and admit or reject the applicant as they 
see fit. They may admit to practice an applicant who does not 
know his stomach from his brains, or through ill-will, party influ- 
ence, or a domineering spirit reject an applicant who may know 
more and be a better practitioner than the combined board.” These 
may be sound reasons why the Legislature should have guarded as 
far as possible in the law against such evils, but they are very poor 
reasons why no such law should be passed. It is obvious that every 
law, no matter how necessary, may be executed by those entrusted 
with carrying it out in an unjust and oppressive manner. The Leg- 
islature in this case seems to have considered well the necessity of 
avoiding the unjust, foolish, and oppressive execution of this law, 
as far as it could be done, by providing that the members of this 
board of health should be appointed by the Governor, and that, as 
officers of the State, they should take an oath to faithfully perform 
their duties, and that they should be graduates of a respectable medi- 

cal college, who had practiced medicine continuously for not 
47 less than twelve years. Asa further preventive of abuses, 

each of the members of this board is removable at the pleas- 
ure of the Governor. If these provisions should prove inadequate 
to prevent the abuse of their power the Legislature must be applied 
to by those who are injured to provide other precautions; or, if nec- 
essary, to repeal the law. But while it remains a law it must be 
enforced by the courts. 
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For these reasons I am of opinion that the judgment of the cir- 
cuit court of April 12, 1883, must be affirmed, and that the defend- 
unt in error must recover of the plaintiff in error its costs in this 
court expended and thirty dollars damages. 

Affirmed. 
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Supreme Court of the United States, may now be added to, annexed, 
and made a part of said record the same as if the clerk had origi- 
nally copied the same therewith. 

M. H. DENT, 

Attorney for Plaintiff in Error. 
ALFRED CALDWELL, 


’ . . , 
Attorne y for Det ndant di Error. 


iS) {Endorsed :] Supreme Court U.S. 1885, Oct’r term. No. 
390. Frank M. Dent, pi’tf in error, vs. The State of West Va. 

Stipulation of counsel & addition to record. 

[Stamped :] Office Supreme Court U. 8S. Filed Nov. 2, 1880. 
James H. Mckenney, clerk. 

Endorsed on cover: West Virginia supreme court of appeals. 
No. 390. Frank M. Dent, plaintiff in error, vs. The State of West 
Virginia. Filed October 13, 1885. 
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SUPREME COURT 


OF THE 


UNITED STATES OF AMERICA, 


FRANK M. DENT, Plaintiff in Error, 
7’S. 
STATE OF WEST VIRGINIA, Defendant in Error. 


ARGUMENT IN BEHALF OF PLAINTIFF IN ERROR. 


STATEMENT OF CASE. 
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SUPREME COURT 


OF THE 


UNITED STATES OF AMERICA, 


FRANK M. DENT, Plaintiff in Error, 
VS. 


STATE OF WEST VIRGINIA, Defendant in Error. 


ARGUMENT IN BEHALF OF PLAINTIFF IN ERROR. 


STATEMENT OF CASE. 
Frank M. Dent, Plaintiff in Error, a native resident of the State 
of West Virginia and citizen of the United States, began the prac- 
tice of medicine at the town of Newburg, county of Preston and | 
said State, in the year 1876, complying fully with all the laws of 
the State respecting his profession in existence at that time and 
continued in practice up until June, 1882. In the meantime, by 
diligence, care and attention he built himself up and was in the 
full enjoyment of a lucrative practice when in said year 1882 the 
Legislature of said State passed an act styled ‘‘ Concerning the 


public health,’”’ which among others contained the following sec- 
tions, to-wit: | 

‘*9. The following persons ana wo others shall hereafter be per- 
mitted to practice medicine in this State, viz: 

‘** First—All persons who are graduates of a reputable medical 
college in the school of medicine to which the person desiring to 
practice belongs. Every such person shall if he has not already 
done so, and obtained the certificate hereinafter mentioned, pre- 
sent his diploma to the State Board of Health, or to the two mem- 
bers thereof in his Congressional district, and if the same ts found 
to be genuine, and was issued by such medical college as is here. 
inafter mentioned, and the person presenting the same be the grad 
uate named therein, the said board or said two members thereof 
(as the case may be), shall issue and deliver to him a certificate to 
that effect; and such diploma and certificate shall entitle the per- 
son named in such diploma to practice medicine in all its depart 
ments in this State. 

** Second 


continuously, for the period of ten years prior to the eighth day of 


All persons who have practiced medicine in this State, 


March, one thousand eight hundred and eighty-one. Every such 
person shall make and file with the two members of the State Board 
of Health in the Congressional district in which he resides, or if 
he resides out of the State, in the district nearest his residence, an 
affidavit of the number of years he has continuously practiced in 
this State, and if the number of years therein stated be ten or 
more, the said board or said two members thereof shall, unless 
they ascertain such affidavit to be false, give hima certificate to 
that fact and authorizing him to practice medicine in all its depart 
ments in this State. 

‘** Third—-A person who is not such graduate and who has not so 
practiced in this State for a period of ten years, desiring to prac- 
tice medicine in this State, shall, if he has not already done so, 
present himself for examination before the State Board of Health 
or before the said two members thereof in the Congressional dis- 
trict in which he resides, or if he resides out of this State. to the 
said two members of the State Board of Health in the Congres 
sional district nearest his place of residence, who, together with a 
member of the local Loard of health who is a physician (if there 
be such a member of the local board), of the county in which the 
examination is held shall examine him as herein provided: and if 
upon examination, they find him qualified to practice medicine in 


3 


all its departments, they, or a majority of them, shall grant him a 


certificate to that effect. and thereafter he shall have the right to 


practice medicine in this State to the same extent as if he had the 
diploma and certificate hereinbefore mentioned. The members of 


| 


the State Board of Health in each Congressional district shall by 


, 


publication in some newspaper printed in the county in which their 
meeting is held, or if no such paper 1s printed therein, in some 
newspaper of general circulation in such district, give at least 
twenty days notice of the time and place at which they will meet 
for the examination of applicants for permission to practice medi- 
cine, which notice shall be published at least once in each week 
for three successive weeks before the day of such meeting. But 
this section shall not apply to a physician or surgeon who is called 
trom another State to treat a particular case or to perform a partic- 


ular surgical operation in this State, and who does not otherwise 


practice in this State. 


15. If any person shall practice, or attempt to practice, med 


icine, surgery, or obstetrics in this State without having complied 
with the provisions of section nine of this chapter, except as 
herein provided, he shall be deemed guilty of a misdemeanor and 


fined for every su h offense not less than fifty nor more than five 


hundred dollars, or imprisoned in the count, jail not less than 
one month nor more than twelve months, or be punished by both 
such fine and imprisonment, at the discretion of the court.” 


Acts of West Virgima, 1882, pages 243, 246, 247 


By virtue of which sections the said Frank M. Dent was in- 
dicted for continuing the practice of his profession and being ar- 
raigned before the circult court of Preston county, in said State. 
admitted his breac h of the act, but moved In arrest of judgment 
that said act so far as it interfered with his continuing in his pro- 
fession was contrary to the XIV Amendment to the Constitution 
of the United States and was therefore null and void, but said cir- 
cuit court overruled his motion and entered judgment against him. 
He appealed to the Supreme Court of said State, which affirmed 
said judgment. He then applied for and obtained a writ of error 
from the judgment of said Supreme Court to this Court. and now 
here insists on the following 


ASSIGNMENT OF ERROR: 


|. That the provisions of the sections of the act quoted above 
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to the extent they deprive plaintiff of his vested rights and estate 
in his profession are contrary to that provision of the XIV Amend- 
ment to the Constitution of the United States, which provides that 
‘* No State shall deprive avy person of life, liberty or property 
without due process of law,” and therefore null and void, and the 
Supreme Court of the State erred in affirming said act to be con 


stitutional in this respect. 
ARGUMENT. 


Plaintiff insists that sa i act by forfeiting his right to continue in 
the practice of his profession 

First: Destroys his vested rights and deprives him of the estate 
he had acquired in his profession by years of study practice, dili 
gence and attention. 3 

Second: Deprives him of the benefit of an established reputa 
tion as a practitioner. 

Third : Depreciates, destroys, and hence deprives him of the 
value of his invested capital in books medicines and instruments. 

In Cummins v. State of Mrtssourz, 4 Wall. 320, Judge Field in de 
livering the opinion of the court says : 

‘¢ The learned counsel does not use the terms life, liberty and 
property as comprehending every right known to law. He does not 
include under property those estates which on ma) acoulre wm profes 
stons, though they are often the source of the highest emoluments and 
honors,’ 

And in exparte Garland, 4 Wall. 333 : 

‘‘The attorney and counsellor being by the solemn judicial act oft 
the court clothed with his office, does not hold it as a matter of 
grace and favor. ‘The right which it confers upon him to appear 
for suitors and to argue causes is something more than a mere in- 
dulgence, revokable at the pleasure of the court or at the command 
of the Legislature. It is aright of which he can only be deprived 
by the judgment of the court for moral or professional delin 
quency.” 

Mr. Blackstone in commenting on the terms life, liberty and 
property says: 

‘‘In these several articles consist the 77g/¢s, or as they are fre- 
quently termed, the “erties of Englishmen; liberties more gener. 
ally talked of than thoroughly understood, and yet highly neces- 
sary to be perfectly known and considered by every man of rank 
and property lest his ignorance of the points whereon they are 


5 
founded should hurry him into faction and licentiousness on the 
one hand or a pusillanjmous indifference and criminal submission 
on the other, and we have seen that these rights consist primarily 
in the free enjoyment of personal security, personal liberty and of 


private property, So long as these remain inviolate the subject is 


perfectly free; for every oppression must act tn opposition to one or 
other of these rights, having no other object on which it can possibly be 
employed. “9 

Also: 


‘* The third absolute right inherent in every Englishman is that 
of property, which consists in the free use, enjoyment and disposal 
of all his acguisitions without any control or diminution save only 


by the law of the land.” 


From these authorities the conclusion is inevitable that the terms 
life, hberty and property, as used in the Constitution, were intend- 
ed to comprehend ever right known to the law which might in any 
manner become the object of State oppression, and that a man’s 
estate in his profession and the right to the enjoyment of his ac- 
quired reputation are as certainly included in the meaning of these 
terms as his lands and chattels. For the State to enact a law for- 
bidding a man the enjoyment of his own house without the con- 
sent of an arbitrary board of examiners 1s no more unjust than to 
provide that a man shall not enjoy the benefits of an established 
practice without a like consent. In either case he 1s deprived of 
his vested rights and property by a process rather ministerial than 
judicial and wholly different from that which is meant by due pro- 
cess of law, the judgment of his peers, or the law of the land. 
His land cannot be taken from him except by the intervention of 
an impartial jury of his countrymen; his hard earned reputation 
and professional practice should not be less secure. 

It was no crime for him to engage in the practice, and having 
become established in it the State ought to have no authority to 
deprive him of the right to continue in it except for moral or pro- 
fessional delinquency, ascertained by the verdict of an impartial 
jury of his peers. 

In this case the State finds the plaintiff in the full enjoyment of 
a lucrative practice, the fruits of six years of attention to his pro- 
fession, with his means invested in necessary medical works, in- 
struments and remedies, forfeits his right to continue in the enjoy- 
ment thereof and proceeds to enforce the forfeiture by fine and im- 


prisonment. 
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It is true it further provides that if the injured man will gain the 
consent of an arbitrary board, armed with full authority to end his 
professional career, he can resume his forfeited rights 

This is taking a man’s house and telling him he can have it back 
provided he can get the consent of a board clothed with full author 
ity to withhold it on the slightest pretext 

Presumed guilty he must prove his innocence before a tribunal 
authorized to disregard his proof. 

There has been no decision touching the questions here raised 
since the promulgation of the XIV Amendment to the Constitu- 


tion of the United States by the Secretary of State the 28th day of 


July, 1868, and it is under this amendment plaintiff in error claims 


that his estate in his profession, his reputation and invested means 
are protected from forfeiture by the State of West Virginia, except 
by due process of law. 
Respectfully submitted, 
M. H. DENT, 


Attorney for Plaintiff in Error. 
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Saoreme Court of the United States 


OCTOBER TERM, 1887. 


NO. 3890. 


FRANK M. DENT, Plaintiff in Error, 
vs. 


THE STATE GF WEST VIRGINIA, Defendant in Error. 


In Error To Tus SupREME Court oF APPEALS OF THE STATE OF 
West VIRGINIA. 


“SALUS POPULI SUPREMA LEX.” 


( Lacon max., reg. 12.) 


BRIEF FOR THE DEFENDANT IN ERROR. 


ALFRED CALDWELL, Counset. 


CHARLESTON : 
Moses W. DONNALLY, PUBLIC PRINTER. 
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supreme Gourt of the United States 


OCTOBER TERM, 1887. 


NO. 890. 


FRANK M. DENT, Plainti? in Error, 
vs. 
THE STATE GF WEST VIRGINIA, Defendant in Error. 


A Ne 


In ERROR TO THE SUPREME CouRT oF APPEALS OF THE STATE OF 
West VIRGINIA. 


“SALUS POPULI SUPREMA LEX.” 


(Bacon maz., reg. 12.) 


BRIEF FOR THE DEFENDANT IN ERROR. 


ALFRED CALDWELL, Covnset. 


CHARLESTON : 
Moses W. DoNNALLY, PUBLIC PRINTER. 
Lass. 


The statements of this case, contained in the brief of the 
gentleman upon the other side and in the opinion of the 
Supreme Court of Appeals of West Virginia printed in the 
record, are so full and accurate that I deem it unnecessary 
for me to try to add anything to them. The material por 
tions of the statute of West Virginia in question in this case 
are als) fully set out in the same opinion. I, with hesi 
tancy, attempt the work of supplementing the learned and 
elaborate opinion of the Supreme Court of Appeals of West 
Virginia, in this case, with whatever I have to offer. becaue 
the opinion shows throughout the painstaking research 
and exhaustive consideration, which is characteristic of the 
distinguished judges upon that bench, and which must of 
necessity lead to a logical and correct conclusion. My apology 
must be the fact that, since the case was decided in the 
West Virginia Court, this Court has made some decisions 
very much in point, and because the question of alleged 
conflict between the West Virginia act “concerning the 
public health” and the Constitution of the United States has 
been argued more elaborately by the counsel for the plaintiff 
in error in his biief filed in this Court, than in any previous 
brief or argument. 


The federal question supposed to be involved in this case 
is an alleged conflict between the provisions of the act of 
the legislature of West Virginia, entitled “An Act concern- 
ing the public health,” requiring certain qualifications befo e 
a person can practice medicine in the State, and that por- 
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tion of the 14th amendment to the Constitution of the 
United States declaring the priceless limitation of govern- 
mental power, that ‘No State shall deprive any person of 
life, liberty or property without due process of law.” 


This constitutional provision against the deprivation of 
life, liberty or property without due process of law, so com- 
mon in the organic laws of the States of this Union, has 
been so often construed and so often decided not to infringe 
upon the police power of the legislative assemblies, that 
courts have been inclined of late years to treat with scant 
courtesy an argument based upon an alleged conflict between 
such provision and an enactment plainly within the police 


power. 


The words of the Constitution, hereinbefore quoted, are 
not susceptible of an accurate definition, applicable to every 
case. (Davidson vs. New Orleans, 96 U.S. 97.) 


It is said in Missouri Pacific Railway Co. vs. Humes, (115 
U. S. 519,) 

‘*In England the requirement of due process of law, in cases where 
life, liberty and property were affected, was originally designed to 
secure the subject against the arbitrary action of the Crown, and to 
place him under the protection of the law. ‘The words were held to 
be the equivalent of “law of theland.’’ And asimilar purpose must be 
ascribed to them when applied to a legislative body in this country ; 
-that is, that they are intended, in addition to other guaranties of 
private rights, to give increased security against the arbitrary depri- 
vation of life or liberty, and the arbitrary spoliation of property. 
But from the number of instances in which these words are invoked 
to set aside the legislation of the States, there is abundant evidence, 
as observed by Mr. Justice Miller in the case referred to, ‘that there 
exists some strange misconception of the scope of this provision, as 
found in the Fourteenth Amendment.”’ It seems, as he states, to be 
looked upon ‘‘as a means of bringing to the test of the decision of 
this Court the abstract opinions of every unsuccessful litigant in a 
State Court, ofthe justice of the decision against him, and of the merits 
of the legislation on which such a decision may be founded.”’ This 
language was used in 877, and now after the lapse of eight years, it may 
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D 
be repeated with an expression of increased surprise at the continued 
misconception of the purpose of the provision.” 


This was said on November 23, 1885, more than two years 
ago. 


W hat is the police power of the State legislature ’ 

‘There is an implied assent on the part of every member of society, 
that his own individual welfare shall, in cases of necessity. yield to 
that of the community; and that his property, liberty and life shall, 
under certain circumstances, be placed in jeopardy or even sacrificed 
for the publie good.’’ Broom’s Legal Maxims, 1. 

[t would be difficult to define just what laws are author- 
ized by the police power, so that the definition would be 
comprehensive enough to embrace all cases. 


The police power is sometimes called the law of overruling 
necessity. It was a wellsettled principle of the common law 
that to prevent great public calamity, such as spread of fire, 
the ravages of a pestilence, &c., private property might be 
lawfully taken or destroyed for the relief or safety of the 
public. 


Says Chancellor Kent, (2 Kent’s Com. 338,): 

“Ifa common highway be out of repair, a passenger may lawfully 
go through an adjoining enclosure. So it is lawful to raze houses to 
the ground to prevent the spreading of a conflagration. These are 
cases of urgent necessity, in which no action lay at common law by 
the individual who sustained the injury; but private property must 
in many other instances, yield to the general interest.” 

Blackstone defines this power, “as the due regulation and 
domestic order of the Kingdom. whereby individuals of the 
state, like members of a well regulated and well governed 
family, are bound to conform their general behavior to the 
rules of propriety, good neighborhood, and good manners, and 
to be decent, industrious and inoffensive in their respective 
stations.” 4 Black. Com. 162. 


Puffendorf calls this law of necessity an exception to all 
human ordinances and constitutions, and claims that it there- 
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fore gives a right of doing many things otherwise forbidden. 
(B. 2, ch. 6.) 


In Zhorpe vs. R. R. Co., (27 Vt. 149,) Ch. J. Redfield ob- 
serves : 

“This police power of the State extends to the protection of the 
lives, limbs, health, comfort and quiet of all persons, and the protec- 


’ 


tion of all property within the State.’ 


This Court long since recognized this power and held as fol- 
lows: | 

“Every law comes within the description of a police regulation 
which concerns the welfare of the whole people of a State, or any in- 
dividual within it, and whose operation is confined within the terri- 


torial limits of the State, and on persons or things therein.”’ 


Mayor of N. Y. vs. Miln, 11 Pet. 102. 


In Maine it was said that “all laws for the protection of 
lives, limbs, health and quiet o* the person, and for the secu- 
rity of all property within the State, fall within this general 
power of the government.” Siate vs. Noyes, 47 Maine 189. 


This power is called by this Court “the power of the State 
° ad , ” to prescribe regulations to promote the 
health, peace, morals, education and good order of the peo- 
ple, and to legislate so as to increase the industries of the 
State, de velop its resources, and add ‘o its wealth and pros- 
perity.” SLarbier vs. Connolly, 13 U.S. 3l. 


A late, if not the latest, definition of police power by this 
Court is contained in its opinion in J/ug/er vs. Aansas, an- 
nounced December 5, 1887, and reported in the Reporter, 
Vol. XX Y., No. 1, January 4, 1888, and is expressed in the 
following terse language : 

“It belongs to that department,” (referring to the legislative branch 
of the Government,) ‘‘to exert what are known as the police powers 
of the State, and to determine, primarily, what measures aré appro- 
priate or needful for the protection of the publie morals, the public 
health, or the public safety.”’ 
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Adopting the language repeatedly used by this Court in 
speaking of this power, it may be stated to be the right of the 
Legislature to make enactments in good faith for the protec- 
tion and preservation of the publi: health, the public morals, 
or the public safety. 


But however it may be described and however ill its boun- 
daries may be marked in general, all definitions and authori- 
ties seem to agree that enactments having in view the pres- 
ervation of the public healtb, in the broadest signification of 
the words, are within the police powers of State Legislatures. 


That the West Virginia law under consideration relates ‘o 
the preservation of the public health, does not admit of seri- 
ous question. The provisions objected to, respect the quali- 
fications of physicians and surgeons and the conditions under 
which they can procure certificates authorizing them to prac- 
tce. The practice of their profession by physicians and sur- 
geons has a most intimate relation to life, limb. health and 
the well being of the people. The exigencies of life require 
all classes to seek their services. The igaorant as well as the 
wise are subject to their ministrations. Of all trusts con- 
fided to professional men, the physician and surgeon has 
the most important in his care. 


They are of necessity often called to render professional 
aid at times when such aid is so urg: ntly required, that no 
opportunity is afforded for the selection of the practitioner 
known to. be the best equipped and the most skillful.in his 
calling. For these reasons, among the many which might 
be adduced, it is impera‘ively demanded by the public 
interest that only men possessing the proper degree of skill 
and learning should be permitt:d to practice medicine and 
surgery. It is unquestionably within the power of State 
legisla'ures to shield the people, under the exercise of police 
power, against the manifold evils resulting from the prac- 
ticing of the beneficent calling of the physician and sur- 
geon by empirics, quacks and charlatans, 
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Being within the police power, the West Virginia act does 
not discriminate against any person or class of persons, and 
is therefore not inhibited by anything contained in the 14th 
amendment. 


The persons entitled to practice according to the act are 
(1) the graduates of reputable medical colleges in the 
school of medicine to which the person desiring to practice 
belongs, no discrimination being made against any school of 
medicine; (2) the persons who have practiced medicine in 
the S‘ate continuously for the period of ten years prior to 
the eighth day of March, one thousand eight hundred and 
eighty-one; and (3) those who pass an examination before 
such board of physicians as is specified in the act. 

The enactment is in every feature praiseworthy for entire 
fairness and a credit to the distinguished and disinterested 
physicians through whose efforts, in the interest of the pub- 
lic and for the advancement of the dignity and standing of 
their profession, it was passed by the legislature. 


The rule of law that physicians and surgeons must be 
learned in their profession and skilled practitioners is of 
great antiquity. Centuries ago they were required to pos- 
sess skill and learning. 


Although the statute must be commended for its reason- 
ableness, whether it is reasonable or umeasonable, wi:e or 
unwise, is a legislative and not a judicial question, and does 
not affect the matter now under consideration. Hedderich 
vs. State, 101 Ind., 564; Cooley on Con. Lim. (5th ed.) 197. 


At page 197, Judge Cooley says: 
‘Nor can a court declare a statute unconstitutional and void solely 
on the ground of unjust and oppressive provisions, or because it is 
supposed to violate the natural, social, or political rights of the citi- sai 
zen, unless it can be shown that such injustice is prohibited, or such 
rights guaranteed or protected by the constitution.” 
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Again at page 201, he says: 

‘The judiciary can only arrest the execution of a statute when it 
conflicts with the constitution. It cannot run a race of opinions 
upon points of right, reason, and expediency with the law-making 
power.’”’ 

If the act is within the police power of the State it is not 
prohibited by the provision of the 14th amendment before 
mentioned. 


This constitutional provision, in its most essential features, 
was derived from the thirty-ninth chapter of the Magna 
Charta granted by King John on June 15, 1215. That chap- 
ter was in the following words in the original: 


"39. Nullus liber hono capiatur, vel imprisonetur, aut utlagetur, aut 
exuletur, aut aliquo modo destruatur ; ne2 super eum ibimua, nee super 
eum milte nus, nisi per legale judicium parium suorum, vel per legem 


terrae.,”’ 


Translated into English the chapter reads: 

“39. No freeman shall be taken or imprisoned, or disseised, or out- 
lawed, or banished, or anyways destroyed, nor will we pass upon 
him, nor will we send upon him, unless by the lawful judgment of 
his peers, or by che law of the land.”’ 

Creasey on the English Oonstitution, 134. 


In the charter as issued by Henry III., and confirmed by 
subsequent kings, some words were added to the provision 
to make it more explicit. It is now commonly translated: 

“No freeman shall be taken or imprisoned, or be disseised of his 
freehold, or liberties, or free customs, or be outlawed or exiled, or 
any otherwise destroyed, nor will we pass upon him, nor condemn 
him, but by lawful judgment of bis peers, or by the law of the land.” 

Lord Coke, in his commentary on this chapter, points out 
that the chapter declaring that none “shall be disseised of 
his free tenement, his liberties, or his free customs,” means 
that neither the King nor others shall seize upon any free- 
man’s possessions, and that a man shall not be put from his 
livelihood without answer. That the word “liberties” has 
several] significations, as the laws of the realm, privileges 
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bestowed by the King, and the natural freedom possessed 
by the subjects of England. (See Coke’s Second Institute.) 
The following portion of the historical review of the regu- 
lation of the practice of medicine, by William Drayton, Esq., 
in the American Law Register of November, 1884, shows 
how ancient such regulation has been, and that no question L 
as to the constitutional right of Parliament to regulate med- 
ical practice hes ever been raised, notwithstanding the pro. 
visicns of the great charter: 
“In England the practice of the healing art during the middle ages 
was, as a rule, confined to the priests—-the only educated class—but ' 
ignorant pretenders to science abounded then as now, and as early as 
1422, 9 H. V., a statute was proposed enacting that ‘No one shall use 
the mysterie of fysyk unless he hath studied in some university, and 
is at least a bachelor in that science (the penalty being 10 2), andevery 
woman who shall practice physick shall suffer the same penalty.’ 
This seems never to have had the effect of an act of parliament, but 
in the 3H. VIII., ¢. 9, appears anact for the appointing of physicians 
and surgeons, which, after reciting the necessity of skill in the arts of 
medicine and surgery, and deploring that they are daily exercised by 
a great multitude of ignorant persons, enacts that ‘no person within -~, 
the city of London, nor within seven miles of the same, take upon 
himself to exercise or occupy as a physician or surgeon except he be 
first examined, opproved and admitted by the Bishops of London or 
the Dean of Pauls for the time being, calling to him or them four 
doctors of physic.’ This act also provided for the admission of phy- 
sicians outside of these limits, by an examination by the bishop of 
the diocese. The superintendence of the bishops was taken away by 3 
a royal charter dated September 28, 1518, incorporating the Royal | 
College of Physicians, confirmed by the statute of 14H. VIIT. The 4 
acts of 32 H. VIII. and 1 Mary, sec. 2, conferred upon this college 4 
great privileges, and forbade any one to practice in London, or seven 
miles distant, save those licensed by the college, upon penalty of 5/. a 
month. All persons were likewise forbidden to practice beyond sev- 
en miles radius, unless they were firstexamined by the president and 
three of the elects, except they had become graduates of Oxford or 
Cambridge. 


Sa saa 


In Bonham’s case, 8 Co. 107, it was resolved that none can be pun- 
ished for practicing physie in London but by forfeiture 5/, and if ‘ 
any practice physic for less than a month he shall forfeit nothing. It 
was ruled by Lord Holt, in College of Physicians v. Levett, 1 Lds 
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Raym 472, where the defendant alleged that he was a graduate doc- 
tor of Oxford, that such could not practice within London, or seven 
miles distant, without the license of the College of Physicians. Col- 
lege of Physicians v. West, 10 Mod. 353. With regard to surgeons 
and apothecaries, the ancient guild of barber surgeons was incorpor- 
ated as early as 1 Ed. LV., and the society of apothecaries received 
their charter 15 Jac. 1. These charters were confirmed by various 
enactments—a list of them will be found in Wilcox on the Law of the 
Medical Professions. In the year 1858 the Medical Act became a law, 
establishing the General Council of Medical Iedueation and Registra- 
tion of the United Kingdom, and regulating the qualification of 
practitioners in medicine and surgery. Although a medical man pos- 
sess every title and qualification which any university can bestow, 
unless his name be duly entered on the Medical Registry he cannot 
recover fees or charges. ‘Turner v. Reynal, 14 C. B., N. S., 328; Blogg 
v. Pinker, Ryl. and M., N. P. 125. According to the English com- 
mon law, a physician could not recover for services rendered, (Chor- 
ley v. Boleott, 4 T. R. 317); the same principle applied to barristers: 
Morris v. Hunt, 1 Chitty, 544; Kennedy v. Broun, 13C. B., N.S., 
677: se. 2 Am. Law Rew., N. S. 357; Poucher v. Norman, 3 B. and 
C. 745. In Veitch v. Russell, 3 Q. B. 928, it was held that a physician 
was entitled torecover if he could prove an actual contract, or if he 
acted as a surgeon as wellasa physician, he could recover for services 
rendered in that capacity. But in Gibbon v. Budd, 2 H. and C, 92, 
Baron Bramwell held thata physician registered under the Medical 
Act, who is not prohibited by any by-law of his college, can recover 
without an express contract, the presumption being that he attended 
the patient, not foran honorarium, but for fees, the right to which 
could be enforced by an action, 

As long as an apothecary did not charge separately for his advice, 
he might attend a patient and make upand administer proper medi- 
cines, without having a license from the College of Physicians or the 
prescription of a physician, and in so doing did not infringe the 
privilege of the college nor violate the provisions of 14 and 15 Hen. 
VIIL,; Rose v. College of Physicians, 5 Bro. Parl. C. 553; Towne v. 
Lady Gresley, 3 C. and P. 481; he could charge for his attendance as 
well as for the medicine; Handley v. Henson, 4 C. and P. 110; Mor- 
gan Vv. Hallens, S Ad. and I, 489, 

sut the College of Physicians may grant a license under the act 
without restricting their licentiate from compounding and supplying 
for profit the medicines they may prescribe. Atty.-Gen. v. Royal 
College of Physicians, 30 L. J. Ch. 157. 
The aboye acts of parliament, and the decisions under them, show 
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that the different departments of medical practice are carefully regu- 
lated in England. Nor has any question as to the constitutionality 
of these restrictions ever been raised. 

In this country the legislation on the subject has been by no means 
harmonious. Several States have failed to pass any statute on the 
subject; others have passed acts making the practice of medicine and 
surgery without a license or registration, a penal offense; other stat- 
utes making the receipt of fees dependent on satisfying the require- 
ments of the act; while in New York, which had passed an act as 
early as 1787 on the subject, repealed all laws on the subject in 1844 
and re-enacted them in 1874; and Massachusetts, where the require- 
ments of the act of 1817 were particularly strict, repealed all of these 
in 1838.” 


Since the decision of this case by the Sup ‘eme Court of 
Appeals of West Virginia, a number of decisions have been 
rendered by Courts of last resort, in several States, upon 
health laws or medical practice acts. 


In Nebraska, under the laws of 1881 of that State, provid 
ing that no person shall be entitled to registration as a physi- 
cian or to practice medicine “unless he or she shall be pos- 
sessed of one of the qualifications named in this rection,” it 
wa3 held, that no one could practice without possessing one 
of those qualifications, even though he had an M. D. degree 
from a regular College, Dogge vs. State, 17 Neb. 140. 


In the State v3. Gregory, (83 Mo. 123; s. c. 53 Am. 565,) 
it was held, that, under a statute regulating the practice of 
medicine and surgery and requiring an applicant for leave to 
practice, who has a diploma, to furnish the State Board of 
Health satisfactory proof that it was granted by some legally 
chartered institution in good standing, the granting of leave 
by the board is discretionary and will not be enforced by 
mandamus ; citing and approving State vs. State Med. Ex- 
amining Board, 32 Minn. 324; s. c. 50 Am. 575. 

See also People vs. State Board of Dental Examiners, Su- 
preme Court of Illinois, May term, 1884. 


“The statute of [llinois, prescribing qualifications of physi- 


i, Mi 
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cians, which states that those who have practiced forten years — 
are not within the requirements of the act, grants no exclu- 
sive privilege and is not unconstitutional.” | 

Williams vs. People, Sup Court of lllinois, May 12, 1887; 
the Reporter, Vol. XXIV., No. 8. Aug. 24, 1887. 

The constitutionality of police regulations was affirmed in 
a number of recent cases. In Alabama, ( M/c Donald vs. State, ) 
July 20, 1887; the Reporter, Vol. XXIV., No. 16, Oct. 19, 
1887,) it was decided that a Statute authorizirg the creation 
of a board of examiners of locomotive engineers, is constitu- 
tional. 

In the People vs. West, (106 N. Y. 293,) it is held, that a 
statute which prohibits the selling or brining of any milk, di 
luted with water or adulterated, t» a butter or cheese manu- 
factory to be manufactured and declares a violation of the 
prohibition to be a misdemeanor, is a valid exercise of the 
legislative power. In that case the “time-honored and mem- 
orable declaration that no person shall be deprived of life, 
liberty or property without due process of law” was invoked 
to destroy the Statute. 

The Supreme Court of Indiana, January 25, 1887, in Zast- 
man V3. State, (The Leporter, Vol. £3, 433), say that a stat- 
ute requiring a physician to take out a licens? before prac- 
ticing, and making it a misdemeanor to practice medicine 
without having procured a license, is constitutional. 

An ordinance forbidding the. construction of a wooden 
building in a town, even when so enforced that, under its au- 
thority, a building in the course of construction has been de- 
molished. is not assailable as a violation of the Fourteenth 
Amendment of the Federal Constitution, in that it takes 
property without due process of law. Adingler vs. Bickel, 
Sup. Court of Penna., October 31, 1887, The Aeporter, Vol. 
25, No. 2, January 11, 1888. 

sut if ary doubt could exist as to the constitutionality of 
act in question in thi; case, such doubt could be set at rest 
by the decisions of this Court. 
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The following cases, it is respectively insisted, a:e decisive 
of the constitutionality of the West Virginia Act: 


Mugler vs. ansas, the Reporter, Vol. 25, No. 1, page 1; 
Barhier vs. Connolly, 1138 U.S. 27; Soon Hing vs. Crowley, 
ib 703; Morgan vs. Louiszana, 18 U. S. 455: RBeer Co. vs. 
Massachusetts, 97 U.S. 25; Patterson vs. Kentucky, Ib. 501; 
the Slaugh fer Hlouse Cases. 1 Wall. On: Bart LC Ye Tr Vs. lowa, 
18 Wall. 129: Bradwell vs. State, 16 Wall. 130. 


The State Legislatures cannot by contract divest them 
selves of the power to make police regulations. eer Co. vs. 
Massachusetis, 97 U. S. 25, and Butcher's linion Co. Vs. 
Crescent City Co., 111 U.S. 751 


The ccunsel for the plaintiff in error ciles two cases decid- 
ed by this Court, Cummins vs. Missouri, 4 Wall. 320, and 
ex parte Garland, ib. 323, seemingly to show that the esta‘e 
which one may acqu're in a profession is property. This 
may ke fully admitt.d, and yet such an admission has no ef- 
fect upon the right of the Legislature of West Virginia to ex. 
ercise its police power and pass the statute we are consider- 
ing. The language of Mr. Justice Field in those cases must 
be read by the light of the peculiar facts before him. There 
is no parallelism between the Missouri law, in Cummins’ case 
requiring the taking of a test oath as a condition precedent 
to his exercising his priestly offices, and the West Virginia 
statute, or between the act of Congress which required Mr. 
Garland to take a similar oath before being permitted to 
practice law in the United States Courts, and the enactment 
complained of in this case. 


Our act does not prevent any qualified person from prac- 
ticing the profession of medicine. It is no bill of attainder 
or ex post facto law. Cummins and Garland cou!d neither 
of them comply with the requirements of the laws they 
complained of. The plaintiff in error, if unable to pass an 
examination after six years practice, could by study and ap: 
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plication qualify himself, after any number of failures, He 
was not perpetually driven from his chosen calling. 


The plaintiff in error, by his counsel, complains of the 
hardships which might be inflicted upon him by an arbitrary 
board of examiners, while the record does not show, although 
he had been a practicing physician for more than six vears 
and had a diploma of a medical college, ( whether the same 
was a respectable college or not,)that he ever tendered him- 
self for examination under the act. It may justly be con- 
cluded that, a person who is so distrastful of his own pro- 
fessional knowledge and skill as to neglect or refuse to un- 
dergo the examination, is manifestly an improper person to 
invest with the important trusts of a physician and surgeon, 
and belongs to the class from whose ministrations it was the 
beneficent and laudable purpose of the statute to protect 
the public. It will be noticed tiat the statute provides for 
an examination either before the two members of the board 
for the Congressional district, or the State Board of Health 
itself. This was probably to prevent the members for the 
Congressional district from venting ill will through an unfair 
examination or arbitrarv action, by enabling the person de- 
siring a certificate to go before the whole board for examina- 
tion. There can be no valid objection to the board being 
composed, as the statute requires, of physicians appointed 
by the Governor, who have graduated from reputable medi- 
eal colleges and practiced medicine for not less than twelve 
years continuously. Ch. 93 Acts of W. Va., 1882. 


But it. is claimed, in substance, for the plaintiff in error, 
that because he was engaged in practice when the act was 
passed, he i; not subject to its provisions by reason of the 
supposed effect of the 14th amendment. If such was the 
law the most salutary results from police statutes and regu- 
lations would be prevented. For instance, the slaughtering 
of stock in improper placesin New Orleans could never have 
b2en stopped, if the business had been conducted at a pro- 
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hibited locality, before the passage of the prohibiting statute. 
But see Slauyhter House Cases, supra. 


The same contention, in effect, was made in Mugler vs. 
Kansas, (supre,) and this court, by Mr. Justice Harlan said: 

“Upon this grouud—if we do not misapprehend the position of 
defendants—it is contended that the primary and principal use of 
beer is as a beverage; as their respective breweries were erected when 
it was lawful to engage in the manufacture of beer for every pur- 
pose; as such establishments will become of no value as property, 
or, at least, will be materially diminished in value, if not employed 
in the manufacture of beer for every purpose, the prohibition upon 
their being so employed is, in effect, a taking of property for public 
use without compensation, and depriving the citizen of his property 
without due process of law. In other words, although the State, in 
the exercise of her police powers may lawfully prohibit the manu- 
facture and sale, within her limits, of intoxicating liquors to be used 
aus a beverage, legislation having that object in view cannot be en- 
forced against those who, at the time, happen to own property, the 
value of which consists in its fitness for such manufacturing pur- 
poses, unless compensation is first made for the diminution in the 
value of their property, resulting from such prohibitory enact- 
ments. This interpretation of the Fourteenth Amendment is inad- 
missible. It cannot be supposed that the States intended, by adopt- 
ing that amendment, to impose restraints upon the exercise of their 
powers for the protection of the safety, health, or morals of the com- 


munity.”’ 


And further on in the same opinion, the Court also says: 


“It is true that, when the defendants in these cases purchased or 
erected their breweries, the laws of the State did not forbid the man- 
ufacture of intoxicating liquors. But the State did not thereby give 
any assurance, or come under any obligation, that its legislation 
upon that subject would remain unchanged. Indeed, as was said in 
Stone vs. Mississippi, 101 U.S., the supervision of the public health 
und the public morals is a governmental power, ‘continuing in its 
nature,’ and ‘to be dealt with as the special exigencies of the moment 
may require;’ and that; ‘for this purpose, the largest legislative dis- 
eretion is allowed, and the discretion cannot be parted with any 
more than the power itself.’ Soin Beer Co. vs. Massachusetts, 97 U. 
S., 32: ‘If the public safety or the public morals require the discon- 
tinuanece of any manufacture or traffic, the hand of the legislature 
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cannot be stayed from providing for its discontinuance by any inci- 
. oe 


dental inconvenience which individuals or corporations may suffer. 


[t is said in 2 ople vs. We st, ( lO6 N.Y. 

“The validity of the statute in question is assailed on the ground 
that it converts what is or may be an innocent act into a criminal 
offence, and that it is a restriction upon that natural liberty possessed 
by every owner of property to use it in any lawful way. The power 
of the legislature to define and declare public offences is unlimited, 
except in so far as it is restrained by constitutional provisions and 
guaranties. It is nota 
good objection to a statute prohibiting a particular act, and making 
its commission a public offence, that the prohibited act was before 
the statute lawful, or even innocent, and without any elements of 
moral turpitude. Itis the province of the legislature to determine, 
in the interest of the public, what shall be permitted or forbidden, 
and the statutes contain very many instances of acts prohibited the 
criminality of which consists solely in the fact that they are prohib- 
ited, and not at all in their intrinsie quality.’’ 


The police power of the State is not so restricted that the 
legislature, when prohibiting by penal statute the doing of 
acts or the conduct of business detrimental to the public 
health, the public morals or the public safety, cannot pre- 
vent a person doing such acts or conducting such business 
previous to the passage of the statute, from continuing to do 
so afterwards. It is of the very essence of the police power 
and one of the chief reasons for its existence, that it not 
only prevents evils to the public in future, but also sup- 
presses the same evils if existing at the time of the enact- 
ment. In most cases its exercise causes loss or injury to the 
property of some individual engaged in a prohibited occu- 
pation or coming in some way within the prohibition of the 
law, but as has been shown by the authorities before cited, 
such loss or injury must be borne for the benefit of the 
public and cannot render the legislative enactment void by 
reason of any constitutional limitation. 


That such enactments, as we have in question, meet with 
the unqualified approbation of the best minds in the medical 
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profession, cannot be doubted when we read the rules, estab- 
lished for the conduct of themembers of that profession, 
breathing in every part the loftiest, purest sentiment. The 
following may befound in tae COode of Medical Ethics, 
adopted by the American Medical Association in 1847: 


“A physician should not only be ever ready to obey the calls of the 
sick, but his mind ought also to be imbued with the greatness of his 
mission, and the responsibility he habitually incurs in its discharge. 
These obligations are the more deep and enduring because there is 
no tribunal other than his own conscience to adjudge penalties for 
carelessness or neglect. Physicians should, therefore, minister to the 
sick with due impressions of the importance of their office; reflect- 
ing that the ease, the health, and the lives of those committed to 
their charge, depend on their skill, attention and fidelity.” 


“Tn no trade or occupation, do mankind rely on the skill ofan un- 
taught artist; and in medical, confessedly the most difficult and in- 
tricate of the sciences, the world ought not tosuppose that knowledge 
is intuitive.”’ : 


“Every individual, on entering the profession, as he becomes there- 
by entitled to all its privileges and immunities, incurs an obligation 
to exert his best abilities to maintain its dignity and honor, to exalt 
its standing, and to extend the bounds of its usefulness.’’ 


‘‘A regular medical education furnishes the only presumptive evi- 
dence of professional abilities and acquirements, and ought to be the 
only acknowledged right of an individual to the exercise and honors 
of the profession.’’ 


The candid mind will admit the truth of the following 
statement of the obligatioas of the public to physicians. con- 
tained in such Code: 


‘The benefits accruing to the public, directly and indirectly, from 
the active and unwearied beneficence of the profession, are so numer- 
ous and important, that physicians are justly entitled to the utmost 
consideration and respect from the community. The public ought 
likewise to entertain a just appreciation of medical qualications; to 
make a proper discrimination between true science and the assump- 


tion of ignorance and empiricism, and to afford every encouragement ¥ 


facility for the acquisition of medical education.” 


It is respectfully contended that the West Virginia act 
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concerning the public health is a lawful and constitutional 
attempt to discharge, in a measure, these obligations or the 
public to physicians. 
Respectfully submitted, 
ALFRED CALDWELL, 
Attorne y- (rene ral of West Virginia, and Counsel for De tend- 


antin Error. 


cel ™ 2 , 9 oe — , 7” » ; P % 2 ry ‘ a 
ne Rei sh ke Mee ee . 7 r é « iz j»' ‘ ao * ‘ ad a =.” * ae - . . 
_.. 4: Se oe"? Se -* : , ae _. iv. a mee ee’ és, : ius ee ied | ] - *.. i , ; 
oe 7 * i ages we x _a s VS rs ae ie + . * " Se ts af eG iT sy 2 uu ; OR ee eee eae e.g ia “a ae ae Ps x 
F a ‘ 7 : ‘ =< Ei 4 ae tag PS ae ::* a a » fe) oe up tee AD 
. ™ , } ll rs ae, Sc ) 2 2 ? VME @ . ee a ¢ as . ay Ss oe : 
; . é i* rs aint ON, Se 
/ Fs 
Hy . 
¢ e ? e 
/ ; 
+ ~*~ » 
; . 
: i 
4 
; J 
' i 
2 } 
- 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1s8% 


No-3e2: x 6 


WILLIAM H. INMAN, JOHN H. INMAN, JAMES SWANN, 
BERNARD 8S. CLARK AND ROBERT W. INMAN, CO- 
PARTNERS UNDER THE FIRM-NAME OF INMAN, 
SWANN & COMPANY, PLAINTIFFS IN ERROR, 


US, 


THE SOUTH CAROLINA RAILWAY COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF SOUTH CAROLINA. 


FILED OCTOBER 8, 1885. 


} ‘TTD ’ , ‘ a eT , om ’ TAT TION? manna 
SUPREME COURT OF THE UNITED STATES. 
; OCTOBER TERM, 1887. 
No. 352 
WILLIAM H. INMAN, JOHN H. INMAN, JAMES SWANN, 
BERNARD S. CLARK AND ROBERT W. INMAN, CO- 
PARTNERS UNDER THE FIRM-NAME OF INMAN, 
SWANN & COMPANY, PLAINTIFFS IN ERROR, 
US. 
THE SOUTH CAROLINA RAILWAY COMPANY. 
IN ERROR TO THE CIRCUILT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF SOUTH CAROLINA 
INDEX 
Original | 
Caption . sins : ; an | | 
+ mo plait , - ‘ al unitinetiee y | 
Summons a Te Pee es tj 
Marshal's return é 
Answer eines cual , = nici F a a s 
Jury enlled _.- or ae ae nT ER ae en ea, NO i , i? ) 
KE vidence for plaintiffs oe als in ine ane rit: denen , : " ls t) 
Notice to take testimony - ..- i ilaiaaae ail a ee 13 t) 
| % 7 Testimony of I i a Nome eo 15 | 
ei afr | Stipulation as to taking testimony ange re a i i i i lel 34 lo 
ee: ; Exhibit 1—Bill of lading No. 15692, October 27, 1883 i al 35 lf 
gre ait ~— a No. 17584, October 18, 1883. ae 28 17 
ae | ee ss No. 9162. October 25. 1883. ____.. ‘ +2 Iv 
a {— v No. 15679, October 18, 1883...__. 465 21 
4 — * No. 15686, October 24, 1883 ...--. : $19 92 
: ji—Account of South Carolina Railway Co. with Inman, 
Swann & Co., November 17, 1883 ema EE or ae 52 2) 


NOVEMBER 8, 1887. 


Jupp & DETWEILER, PRINTERS, WASHINGTON, 


Pe 


ell INDEX. 


I 
E x hib it A—C opy of ope n polic) Vy No. 3556 to Inman, Swann & 
Co., September 7, 1885, from The Mechanics’ and 
Traders’ Fire Insurance Co. of New York -.._.-- 
B—C opy of cargo policy No. 7265 to Inman, Swann & 
Co., September 6, 1883, from The Greenwich Insur- 
ance Co. of the city ge ae 
C—Copy of cargo policy No. 21773 to Inman, Swann & 
Co., August 29, 1883, from The Phoenix Insurance 


a i eer 


D—Agreement of insurance companies, December 1, 


1883 ia lina lla a iliac ncaa : 
K—Agreement of insurance companies, January 1S, 
I ; saeedniaces SRT Le ea pee ee 
Notary’s EE ae gee SNE ye — cactitaasia Mie 
Hearing .<..-. ee a apg ee 
Plaintiffs’ bill of exceptions a Y Aeon goes era 
Form of bill of lading - inl aniiibe Sime diaiediamaliane 
Testimony of Bernard 8S. Clark (cross) _..~--- ----~-. - s aianlaitiealia 
Agreements of insurance companies SO oe aerial 
Extracts from policy of Mechanics’ and acids Insurance Co 
Defendant’s requests BS TRS 
Plaintiffs’ requests _ -- - - TS Dee 
Order allowing writ of error, &c. _..~--. Cn ae 
Judgment .....-- oe sane Jendces 
Execution 
RAE A ROU en wees ; ep Es is ee Chap eres 
i. 2. «ae Se iad as a 
Clerk’s certificate ...... ...-. hee PLOT ON 


a 
i Be camel i ls saat Pailiaiiiag 


Original. 


~< 
, 


») 


—s 


Print 


in 


Oe 


aut? 


Yn 


»% Pee 


TN Mg. geal 


f 
| 
‘ 
i 


we 


ner 


W. H. INMAN ET AL., &C., VS. SOUTH CAROLINA R’Y CO. 1 
l THe UNITED STATES OF AMERICA, | To wit 
District of South Carolina, a. 


At a circuit court of the United States for the fourth circuit, in 
and for the district of South Carolina, begun and holden at Charles- 
ton, in the district aforesaid, on the first Monday in April, 1885, be- 
fore the Honorable Hugh L. Bond and the Honorable George 8. 
Bryan, judges of the said United States for the district of South Car- 
Olina, holding said circuit court according to the form of the act of 
Congress in such case made and provided, the following proceedings 
were had: 


Tue Untrep STaTEs OF AMERICA, 
lristrict of South Carolina, Fourth Circuit: 


In the Circuit Court. 


WititiAM H. InmMAN, Jonn H. INMAN, JAMES Swann, BERNARD S., 
Clark, and Robert W. Inman, Citizens of the State of New York 
and Copartners in Trade under the Firm Name of Inman, Swann 
W& Co., Plaintiffs, 

against 

Tue Sourn CarotinaA Rattway Company, a Corporation Created 

under the Laws of South Carolina, Defendant. 


2 Be it remembered that heretofore, to wit, on the 18th day 

of July, in the year of our Lord one thousand eight hundred 
and eighty-four, came into court the plaintiffs, William H. Inman, 
John H. Inman, James Swann, Bernard 8. Clark,and Robert W. In- 
man, citizens of the State of New York and copartners in trade under 
the firm name of Inman, Swann & Co., by their attorney, J. N. 
Nathans, and filed the following complaint, which complaint is in 
the words and tenor following: 


( ompla int. 


The plaintiffs, complaining of the defendant, allege— 

I. That the plaintiffs, William H. Inman, John H. Inman, James 
Swann, Bernard 8. Clark, and Robert W. Inman, are copartners in 
trade under the firm name of Inman, Swann & Co. and citizens of 
the State of New York, and the defendant is a corporation created 
by and under the laws of the State of Soutnm Carolina, and that said 
defendant is a common carrier, doing business as such. 

Il. That on the 24th day of October, A. D. 1883, the Co- 

3 lumbia and Greenville Railroad Company received from W. 

H. Stapleton, at Newberry, South Carolina, two hundred and 

fifty bales of cotton, to be transported, for the freight money then 

agreed upon, from Newberry aforesaid over and by the said Columbia 

and Greenville railroad and its connecting roads and lines of trans- 

portation until delivered to the plaintiffs at the city of York, in the 
State of New York. 
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That on the 18th day of October, A. D. 1883, at Newberry, South 
Carolina, the Columbia and Greenville Railroad Company received 
from W. H. Stapleton two hundred and ninety-nine bales of cotton, 
to be transported, for the freight money then agreed upon, from 
Newberry aforesaid over and by the said Columbia and Greenville 

railroad and its connecting roads and lines of transportation until 
delivered to the plaintiffs at the city of New York aforesaid. 

That on the 25th day of October, A. D. 1883, the Columbia and 
Greenville Railroad Company received from W. H. Stapleton, at 
Prosperity, South Carolina, eighty-two bales of cotton, to be trans- 
ported, for the freight money then agreed upon, from Prosperity 

aforesaid over and by the said Columbia and Greenville rail- 
4 road and its connecting roads and lines of transportation 
until delivered to the plaintiffs at New York aforesaid. 

That on the 18th day of October, A. D. 1883, the Columbia and 
Greenville Railroad Company received from W. H. Stapleton, at 
Laurens, South Carolina, forty bales ot cotton, to be transported, for 
the freight money then agreed upon, from Laurens aforesaid — 
and by the Columbia and Greenville railroad and its connecting 
roads and lines of transportation until delivered to the plaintiff at 
New York aforesaid. 

That on the 27th day of October, A. D. 1883, the Columbia and 
Greenville Railroad Company received from W. H. Stapleton, at 
Newberry, South Carolina, one hundred and thirty-eight bales of 
cotton, to be transported, for the freight money then agreed upon, 
from Newberry aforesaid over and by the said Columbia and Green- 
ville railroad and its connecting roads and lines of transportation 
until delivered to the plaintiffs at New York aforesaid. 

III. That the several lots of cotton shipped, as set forth in 

oD paragraph II herein, and amounting in the aggregate to eight 

hundred and nine bales, were in the course of said tr: insporta- 

tion delivered to and received by the defendant, a common carrier 

and one of the aforesaid connecting lines of tr: uusportation, in Colum- 

bia, South Carolina, to be by the said defendant, for its proportion 

of the freight money agreed upon as Sinem sabe carried to 

Charleston, South Carolina, and there delivered to the next econ- 

necting carrier in course of transportation to their place of destina- 
tion as aforesaid. 

[V. That said defendant did not safely carry and deliver as afore- 
said the said eight hundred and nine bales of cotton, but, on the 
contrary, whilst the said cotton so received for transportation was 
in the possession and custody and under the control of the defend- 
ant as a common carrier, two hundred and forty-eight bales thereof 
were, by the carelessness and negligence of the defendant, its officers, 
agents, and servants, destroyed by fire, to the damage of plaintiffs 
fifteen thousand dollars. 

Wherefore plaintiffs demand judgment against the defendant for 
his damages aforesaid, together with the costs of this action. 

J. N. NATHANS, 
Plaintiffs’ Attorney. 
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6 Summons. 


THe Unirep STratTes OF AMERICA, 
District of South Carolina, Fourth Circuit: 


In the Cireuit Court. 


WittiAM H. Inman, Joun H. INwMaAn, JAMES Swann, BERNARD S., 
Clark, and Robert W. Inman, Citizens of the State of New York 
and Copartners in Trade under the Firm Name of Inman, Swann 
& Co., Plaintiffs, 

against 

THe Sourn Carorina Ratmway Company, a Corporation Created 

under the Laws of South Carolina, Defendant. 


Summons for relief. (Complaint served.) 


To The South Carolina Railway Company, defendant in this action: 
You are hereby summoned and required to answer the complaint 
in this action, of which a copy is herewith served upon you, and to 
serve a copy of your answer on the subscriber, at his office, Broad 
street, Charleston, S. C., on or before the rule day occurring twenty 
days next after the service of this summons on you, exclusive of the 
day of service. 
7 If you fail to answer this complaint within the time afore- 
said the plaintiffs will take judgment against you for the re- 
hef demanded in the complaint. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, at Charleston, the seventeenth day of July, anno 
Domini one thousand eight hundred and eighty-four, and in the 
109th vear of the sovereignty and Independence of the United States 
of America. 

J. N. NATHANS, 
Plaintiff’s Attorney. 
[ SEAL. ] J. E. HAGOOD, 
CC CU. S, Dist of 8. C. 


Marshal's Return on Summons. 


UNITED STATES OF AMERICA, 
District of South Carolina, Fourth Circuit: 
[INMAN, Swann & Co., Citizens of New York, 
vs. 


THe Sourn Carorina Rattway Company, a Corporation Created 
under the Laws of South Carolina. 


8 l hereby certify that on the eighteenth (18) day of July, A. 
D. 1884, at Charleston,S. C., I served on the above-named de- 
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fendant, in the person of John B. Peck, general manager of said 
corporation, the summons and complaint in this action, by deliver- 
ing copies thereof to him personally and leaving the same with —. 
T. J. TUOMEY, 
U. S. Marshal. 


And on the 13th day of August, A. D. 1884, came into court the 
defendant, The South Carolina Railway Company, by its attorneys, 
Simonton & Barker, and filed the following enswer, which answer 
is in the words and tenor following: 


Answer. 


UNITED STATES OF AMERICA, 
District of South Carolina, Fourth Circuit: 


In the Cireuit Court. 


WittiAM H. Inman, Jonn H. INMAN, JAMES INMAN, BERNARD 8S. 
Clark, and Robert W. Inman, Citizens of the State of New York 
and Copartners in Trade under the Firm Name of Inman, Swann 

& Co., Plaintiffs, 
ov against 
THe South CaroLina Rattway Company, a Corporation 
Created under the Laws of South Carolina, Defendant. 


The answer of the South Carolina Railway Company, defendant. 


This defendant, answering the complaint, says— 

1. That it has not sufficient knowledge or information upon which 
to found a belief respecting the composition of the plaintiff firm nor 
uf the citizenship of the parties thereto; that it is a corporation 
under the laws of South Carolina and is a common carrier doing 
business as such. 

If. That it admits the statements of the second paragraph made 
respecting the shipment, names of shippers, place of shipment, and 
number of bales shipped, and avers that at the date of the receipt 
and shipment of said cotton bills of lading were given therefor, in 
which were stated the conditions, stipulations, and agreements 

upon which said cotton should be carried by the railroad 
10 company recelving it and by the connecting roads, which 

bills of |: ding and ‘the conditions, stipul: tions, and agreements 
thereof were received and acce pted by the plaintiffs and constitute 
the contract between them and the defendant. 

III. It admits that the said bales of cotton so received, amount- 
ing in the aggregate to eight hundred and nine bales, in due course 
of transportation came into the hands of this defendant, and, subject 
to the conditions, stipulations, and agreements of said bills of lading, 
were carried to the city of Charleston, the terminus of this defend- 
ant, and were stowed in the yards of this defendant. 
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For a First Li fe nce. 


[t admits that of the eight hundred and nine bales of cotton so 
carried by it under said bills of lading two hundred and fifty-eight 
bales were destroyed by fire. It denies each and every other allega- 
tion of the LV paragraph of the complaint. 


For cl Se cond Def nce. 


1] That among other stipulations and agreements in said bills 

of lading under which said cotton so destroyed by fire was 
carried is the following, to wit: And it is further stipulated and 
agreed that in case of any loss or damage done to or sustained by 
any cotton herein receipted for during transportation, whereby any 
legal liability may be incurred by the terms of this contract, that 
the company alone shall be held responsible therefor in whose 
actual custody the cotton may be at the time of the happening of such 
loss or damage, and the company incurring such lability shall have 
the benefit of any insurance which may have been effected upon or 
on account of said COLLON. 

That the plaintiffs had fully insured said cotton so destroyed by 
fire in solyent companies from risks, among which fire was one, 
and that at the time of the oecurrence of said fire said cotton was 
fully covered by insurance. 

But that this desendant has not had the benefit of such insurance, 
nor have the plaintsffs given or offered to rive it the benefit of such 

insurance. 
12 Wherefore defendant demands judgment, and that the com- 
plaint be dismissed. 
SIMONTON & BARKER, 


Def. ndant’s Attornen 8. 


Acceptance of Service. 


Service accepted. 
Aug. 9, 1884. 
J. N. NATHANS, 
PU fis’ Att'y. 


And at the April term of the said court, begun and holden at 
Charleston aforesaid, on the first Monday of April, 1885, this case 
came up for trial before the following jury, to wit: William Perry, 
foreman, D. R. Phifer, R. Le Roy Crook, W. H. Mongold, L. R. Til- 
man, Reed Youmans, William Reese, F. M. Weston, E. P. Riker, E. 
H. Barton, Robert Black, and G. P. De Medices. 

The pleadings were read to the court and jury, and tlie following 
testimony was introduced by the plaintiffs, which testimony Is In 
the words and tenor following : 


we nis tl is SA. ANE chat ds AL ee ea 
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13 ' Testimony in Behalf of Plaintiffs. 


Notice to take testimony pursuant to sections 863, 864, & 865 of 
United States Revised Statutes. 


In the Circuit Court of the United States, District of South Carolina. 


WiiurAM H. Inman, Jonn H. INMAN, JAMES SWANN, BERNARD 8. 
Clark, and Robert W. Inman, Citizens of the State of New York, 
Copartners Trading under the Firm Name of Inman, Swann &«& 
Co., Plaintiffs, 

against 

Tue Sourn Carorina Rattway Company, a Body Corporate 

under the Laws of South Carolina, Defendant. 


Messrs. Simonton & Barker, defendant’s attorneys: 

Please take notice that at 11 a.m.on Tuesday, the 18th day of 

November, A. D. 1884, will be taken on behalf of plaintiffs herein, 

before Jonathan B. Curry, Esqr., a notary public in and 
14 for the city, county, and State of New York, at lis office, No. 

16 Exchange Place, in said city of New York, the deposition 
de bene esse of Bernard S. Clark, at which time and place you are 
entitled to be present and cross-examine the said, witness, the said 
witress being a resident of and living in the said city of New York, 
at a distance of more than one hundred miles from the place where 
the trial of this action is to be held. 

And should the examination of said witness not be concluded on 
the day herein named, then his examination will be taken on each 
succeeding day, Sundays excepted, at the same time and place, be- 
fore the officer above named, until such examination shall have been 
completed. 

November 6th, 1884. 

J..N. NATHANS, 
PUfjs’ Attu. 


Acceptance of Service. 
Service of a copy of within notice accepted this 6th day of Nov., 


1884. 
SIMONTON & BARKER. 


~J 
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In the Circuit Court of the United States, District of South Carolina. 


15 WinttiAM H. Inman, BerRNARD S. CLARK, JoHN H. INMAN, 
James Swann, and Robert W. Inman, Citizens of the State 
of New York, Copartners Trading under the Firm Name of 
Inman, Swann & Co., Plaintiffs, 
Us, 
THe Sourn Carortixna Rarrway Co.,a Body Corporate under the 
Laws of South Carolina, Defendant. 


Before J. B. Currey, Esq., commissioner. 
New York, Nov. 18, 1S84—11 a. m. 


Appearances: George A. Black, Esq., on behalf of the plaintiff; 
Py ; > , ? ; 
Horace Barnard, Esq., on behalf of the defendant. 


BreRNARD S. CLARK, called as witness on behalf of plaintiffs, being 

duly sworh, testified as follows: 
by Mr. Biack: 

Q. What is your name, age, occupation, and place of residence ? 

A. Bernard 8. Clark; age, 37; residence, New York city; occu- 
pation, cotton merchant. 

Q@. Are you connected with any firm in business; if yea, what 

is the firm’s name? 
16 A. Iam. The firm’s name is Inman, Swann & Co. 
J. Who COD pose that firm ? 

A. William IL. Inman, John H. Inman, James Swann, Bernard 8. 
Clark, and Robert W. Inman. 

©. How long has that firm been in existence as a firm—as It is 
now composed, | mean? 
A. Well, since the 10th day of Septem ber, LSS5. 
(). Where do the other members of the firm, besides vourself, re- 
side? 

A. All in New York city. 
(. Where is the place of business of the firm ? 
A. 101 Pearl street. 


.. 
I 
A. They are. 


(). Was your firm the owners of any cotton which was being trans- 
ported by the defendant at the time of the fire? 
A. lt Was. 


} 


(J. Llave you the bills of lading of that cotton ‘ 
A. have the bills of lading. 
(). Please produce them. 
A. ‘There they are (witness producing them). 
Offered in evidence, marked Plaintiffs’ Exhibits 1 to 5, In- 
clusive. 
17 [t is stipulated that an endorsement by the commissioner 
of the name of the court, title of action, and number of ex- 
hibit will be a sufficient endorsement. 
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Q. Did you have any personal knowledge of the circumstances 
attending the fire by which some of this cotton was damaged ? 

A. I did not. 

Q. Had you received invoices of the cotton prior to the receipt of 
the bills of lading, or were the bills of lading received first ? 

A. Just about the same time. 

Q. You received a certain quantity of the cotton mentioned in 
these bills of lading, did you not ? 

A. Yes, sir. 

Q. Is there any endorsement on the bills of lading themselves 
showing what was received cf the different lots? Take No. 1 first. 
Take them in their order and tell us how many bales you received 
and how many bales you did not receive. 

A. (After examining bills of lading.) Well, these bills of lading 
have not all been returned. There were other bills of lading which 
have not been returned to me. 

Q. Have you got now your invoice books ? 

A. I have them. 
18 Q. Have you prepared or caused to be prepared in your 
office a tabulated statement showing the invoice values of 
those bales of cotton which did not reach you? 

A. Yes, sll 

Q. (Handing witness paper.) Is this it? 

A. Yes, sir; that is the statement. 

(). Is it correct ? 

A. I have examined this schedule or tabulated statement and 
find it agrees with the invoice. 

Q. The weights given here are the weights ascertained—how ? 

A. It is the average weight of the lot shipped. 

Q. The lot embraced a very much larger number of bales than is 
specified in the schedule ? 


A. Yes, sir. 


oT he gross weight of the lot was given and you ascertained the 
average from that? 
A. Yes. 


Q. What are the prices which are given in this schedule? Are 
those the prices mentioned in the invoice ? 

A. Invoice cost. 

Q. And those invoices are from whom? Are they from one party 
or different parties ? 

A. I think they are all one party (examining) ; all from one party. 

Q. Who is the party ? 

19 A. William H. Stapleton. 

(). The invoices themselves embraced how many bales; can 
you give me that by a moment’s looking and examining the books? 
What was the gross number of bales in all those different invoices ? 

A. (After examining.) SS. 

Q. I see the word in this one (handing witness bill of lading) 
“Newberry b. 1.;” what does it mean ? 

A. It means the bill of lading was made at Newberry. 

Q. I see here “ Prosperity.” 


C 
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A. That means it was signed at Prosperity. 
@. And “ Lawrence?” 
A. That is the same; means the name of the place of shipment. 


Schedule offered in evidence, marked, as stipulated, Plaintiffs’ 
Exhibit 6. 


Q. What was the gross invoice value of the cotton not delivered ? 
A. $11,483.95. 

Q. What deduction have you made from that? 

A. The freight, $766.74. 

Q. Making the net claim how much? 

A. $10,717.21. 


20 Cross-examination by Mr. BARNARD: 


Q. Please look at your books and say what was the invoice value 
of the 885 bales? 

A. (Examining books.) $38,167.29. 

Q. Was any part and what part, if any of this cotton was insured ; 
if yea, in what company? Answer fully. 


Objected to as immaterial. 


A. It was insured in the Pheenix Ins. Co., Mechanies’ and Traders’ 
Ins. Co. of New York, and the Greenwich Ins. Co.; that is all, and 
it was all insured. 


Counsel for the plaintiffs moves to strike out so much of the answer 
as states that the property was insured on the ground that the con- 
tract of insurance, if any, was in writing, and will speak for itself 
and show what, if any, Insurance there was. 


Q. Have you any such contracts of insurance or policies with you; 
and, if so, will you produce the same? 
A. 1 have them all. 
(. Will you produce them ? 
2] A. I do produce them (handing them to counsel). 


Policies offered in evidence. 

Objected to as immaterial and irrelevant. 

Marked Defendant’s Exhibits, as stipulated, A, B, and C, respect- 
ively. 

[t is stipulated that certified copies shall be received in evidence 
in place of the originals which the witness desires to retain. 


Q. Has the firm of Inman, Swann & Co. received any indemnity 
for the loss occasioned by the burning the cotton mentioned in this 
matter ¢ 

A. We have not. 

(. Has the firm of Inman, Swann & Co. received any indemnity? 

A. No, sir. 

Q. Has any one for it, for that firm ? 

A. No, sir. 
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Q. Have vou any agreement with either of the insurance com- 
panies mentioned before in relation to this loss on this cotton other 
than is expressed on the face of their respective policies t 

Objected to as immaterial and irrelevant, and as not specify- 
22 ing that it relates to a contract in existence at the time of the 
shipment, but apparently refers to transactions after the loss 

had been incurred. 


Question repeated. 
A. We have. 
Q. Is it in writing? 


same objection. 


Q. Will you produce it? 
A. I produce them (producing two papers). 


; 


Mr. Brack: Are you going to offer them in evidence ‘ 
Mr. BARNARD: I wish to ascertain if it is relevant. 


Q. When were these agreements made—there is one with each I 
believe—made after or before the making of the policies ? 
A. After the policies were made. 


By Mr. BLack: 


@. And after the fire? 

A. Yes, sir. 

The two papers offered in evidence by the counsel for the de- 
fendant. 

Objected to by counsel for the plaintiffs as irrelevant and imma- 
terial, and on the ground that the liability of the company, what- 
ever it was, had attached at the moment the fire occurred. 

Marked Detfendant’s Exhibits D and i, respectively, coples to be 
substituted with like effect as the originals. 

23 Q. Do you not wish to modify your statement in regard to 

the receipt by Inman, Swann & Co. of any indemnity for the loss 
occasioned by the burning of the cotton? The question that I asked 
you before was, “ Has the firm of Inman, Swann & Co. received any 
Indemnity for the loss occasioned by the burning of the cotton men- 
tioned in this matter?” and you answered that you had not. Now, 
do you wish to modify that statement ? 

A. No; I don’t think there was any indemnity at all. Nothing 
indemnifies me but money. 

Q. Do you know whether or not this suit was brought after the 
making of the agreement, Defendant’s Exhibit D—the one dated De- 
cember Ist, 1883—was the suit brought after making that one? 

A. Yes, sir. 

Q. Was it brought before or after making the agreement, Defend- 
ant’s Exhibit E, dated January 18th? 

A. I think it was after. 
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Q. Do you know what and by whom instructions to bring the 


7 < 


suit were given, If any? 
( biect d to. 


A. They were given by me. 


24 (. Were they in writing ; are they 1n your possession, and 
will you produce them ? 


A. My recollection is that the instructions were given in the form 
of a tel oram. 


uu have not fol it? 


(J. ldressed to whom was it? 

A. Addressed to Mr. Gallgher, in Charleston, South Carolina. 

©. What was Mr. Gallaher’s business ? 

AX. I believe he was an adjuster of averages—an Insurance ad- 
juste! 


(). Was there any other agreement with these insurance com- 
} 


panies, or either of them, in relation to the bringing of this suit? 


Objected to as immaterial and irrelevant. 


o agreement as to who should pay the expenses and cost of 
the same ? 
same objection. 
A. There was no agreement except in this wise: That Mr. Gal- 
laher told me there would be no expense to us. 
25 (). When and where and how did he so tell you? 


sume obi CLION. 


A. IL have had two or three conversations with him on the sub- 


ject in New York here. 
7 
j 


’ 


A. I can’t tell about dates: after the time the suit was started— 
prior to that—here in New York. 
Q. How did he so tell you? Did he write it or speak it? 
A. It Wiis In conversation. 
\). What, if any, Was Mr. Gallaher’s connection with this matter? 
A. lle was Introduce d to me at first by our Insurance brokers as 
Ole who had Sevi ral Cuses crowing out of this loss bv this fire. He 
wanted our case. 
(). Is that all your answer ? 
A. Yes, sir; I think that covers the question, does it not? If not, 
ill be glad to give you any more. 
(). Did he say whom he wanted it for? 


Objected to. Same objection. 
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' A. He had a lot of other cases, he said, and wished to represent 
them all—wanted to get all the cases he could to represent. 
26 Q. Did he say why he wished to represent them all? 


Same objection. 


A. Not to my recollection. 

Q. In your conversations with him relating to your claim, did 
Mr. Gallaher ever mention the insurance companies who issued poli- 
cies marked Defendant’s Exhibits A, b, and C, to you? 


Objected to. 


Q. Now let me ask you what you mean by that? @Q. Talk about 
these policies ? 

A. No, sir. 

Q. (Repeated.) 

A. I don’t think he mentioned the companies by name. 

Q. Did he represent himself to be their agent in the matter? 


Same objection. 


A. He did not. 

Q. Were you in any way informed that he was their agent ? 

A. I was not. 

Q. I mean by that question, of course, your firm ? 

A. I mean that, of course. J speak as a member of the firm. 

Q. When Mr. Gallaher told you that you would be at no expense 
in the matter, did he say who would pay it? 


4 | Objected to. Same objection. 


A. He did not. 
Q. Did you put any faith in his assurance that you would not be 
at any expense in the matter? 


Same objection. 


A. I put faith in it; I am the one who had all to do with this 
thing, anyhow. 

Q. Why did you put faith in it? 

A. Because I believed I could depend upon what he said. 

Q. Do you not know that Mr. Gallaher represented the insurance 
companies issuing Defendants’ Exhibits A, B, and C? 

A. I did not know it. 

@. Have you any reason to believe so? 

Same objection. 

A. I am rather inclined to think he did and does now. 

Q. You have had the entire management of this whole matter, 
haven’t you ? 

A. Yes, sir; I have. 

@. And what do you understand the arrangement with the insur- 
ance companies or their agent to be in relation to this suit? 


Objected to. 
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28 A. By our polices, in case of loss, we have to pay four per 

cent. on that loss to keep our policy good for $20,000 all 
the time. My object is to get this money from the railroad company 
and save this four per cent. and $150 average comes in there, and, 
in case I don’t get — from the 1m, to fall back on my insurers—the in- 
surance companies—and make them pay it. That is the exact 
reason, and if 1 don’t get it from them the idea is that I will fall 
back on the insurance company. 


(). (Repeated.) 


Objected to upon the same ground, and also upon the further 
ground that whatever there is is in writing and speaks for itself. 


A. Under that the insurers are to pay my loss in case I am un- 

successful in getting it from the railroad company. 
(Repeated.) 

A. Well. Lam inclined to believe that Mr. Gallaher may have 
some arrangement with the companies, but it is all guess-work in re- 
gard to that arrangement. 

(). Have you never had any direct communication with either of 
vhese companies or officers of them in regard to this matter? 

A. I have not. 
yay Q. Do you know whether the firm of Inman, Swann & 
o. has borrowed any money from either the Phcenix, Me- 
chanics’ and Traders’, or the Greenwich Company since December 


Ist, 1SS 
( biected LO. 


A. They never borrowed a dollar prior or after from any of them. 

(). Tas your firm agreed to wait and not to present its claims on 
the insurers under the policies issued until after it shall have tried 
to collect its claim from the railroad company, the defendants here 
in this suit? 


same objection. Writing speaks for itself. 
A. We have not. These are the only agreements (indicating 
Defendant’s Exhibits D and E). 


. What consideration is given for the payment by the insurance 
companies of six per cent. on your claim; what do you give them 
lor the payment? 


same objection. 


A, They agree in this 
(). What consideration is given : whi it consi le ration do you give 
them for the payment of six per cent. interest? 


30 A. Well, by going ahead and trying to collect the money 


ourselves. 
©. From whom? 
A. From the railroad company. 
Q. And suppose you fail, then what? 


Same objection. 


a gy Bg OE Oe pe £ 
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\. Suppose we fail to collect it from the railroad ? 

®. Yes, sir. 

A. Then I expect to get it from the insurance companies. 

Q. How much—the whole of the loss and additional expenses ? 


, 


Same objection. 


A. The amount of the loss, the less four per cent., and the sum of 
$150 as called for in the policy, plus interest—plus the six per cent. 
interest—plus interest at six per cent. from January 17th, 1884. 

@. And what else ? 

A. That is all. 

Q. Your costs and expenses—don’t you expect to get them back ? 

A. I expect Gallaher will look after that. 

Q. Do you know whether any part of these expenses have been 
paid, and by whom, if you know ? 

A. Of course, I don’t know anything about that. 

Q. Your firm—has it paid or agreed to pay any of the ex- 
o penses of this suit? 

Same objection. 

A. It has not. 

Q. Did you or your firm employ any counsel for plaintiff in this 
sult? 

A. We authorized Mr. Gallaher to bring suit. 

Q. (Repeated.) 

A. No; not personally. 

Q. Was not your authority to Mr. Gallaher merely to use your 
name as plaintiffs in this suit? 


Same objection. 


A. His authority was to bring suit in our name if he failed to 
collect from the railroad. 


Redirect examination: 
By Mr. Back: 


Q. That is, he was to bring suit if he failed without suit? 

A. Yes, sIr. 

Q. Did you authorize the clause which I find in the bill of lading, 
“The company incurring such liability shall have the benefit of 
any insurance which may have been effected upon or on account of 
said cotton ?” 


Objected to as immaterial. 


A. We did not. 
o2 ®. Was the firm the owner of the cotton at the time of 
shipment? 


A. We were. 
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Recross-examination : 
By Mr. BARNARD: 


Q. You have made your claim on the railroad company, the de- 
fendant, under that bill of lading containing that claim, haven’t 


you? 
f A. We have. 
‘ ©. You have received the balance of the cotton and settled the 


freight with defendants under the same bill of lading, have you not? 

A. We received the balance of the cotton and settled for the 
freight on the same under the same bill of lading. 

Q. You were the owner at the time of the shipment, you say. 
Your agent at the time of shipment accepted that bill of ladin 
n did he not? 

A. He did. 
Q. He had authority to accept bills of lading, didn’t he? 
4 A. Yes. 
Q. Your agent had authority to accept these bills of lading for 
you, had he not? 
A. He had authority to take bills of lading for the cotton, but 
had to accept what the company would give him or no bill of 
is lading. 


(Yr 
D>) 


Q. Are these the first bills of lading with this clause con- 
33 tained in them that you have ever received from the de- 
fendant? 
A. I never examined any of the bills of lading, and I never ex- 
ir amined these until my attention was called to them. 
Q. (Repeated.) 
A. That I am unable to say. 
Q. Give the name of your agent there. 
A. William H. Stapleton. 


to ! ; 
Q. Who is the person named as shipper ? 
A. William H. Stapleton. 
©. In Charleston ? 
A. No, sir; in Newberry, S. C. 
Testimony closed. 
B. S. CLARK. 
Subseribed and sworn to before me. 
ig, [SEAL. | J. B. CORREY, 
of Notary Public, #158, N. ¥. Co. 
of 


3 In the Cireuit Court of the United States for the District of 
South Carolina. 


WititiAM H. INMAN ef al. 
of against 
THe SoutH CAROLINA RAILWAY COMPANY. 


It is stipulated that the deposition of Bernard S. Clark may be 
taken by a stenographer and the notes, when written out and signed 
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by the witness, may be certified by Jonathan B. Currey, nota -y 
. - " , e sa “ * . — ? ~ 
public, with like effect as if written out by him. 
Nov. 18, 1884. 


(Signed) HORACE BARNARD, 
Atty for Def’ts on X Lreamination. 
(Signed) GEO. A. BLACK, 
Ati’y for Plaintiff on Examination. 
Index. 
, Direct. Cross. Redirect. Recross. 
rr Ce CU 7 19 20) 
35 Piedmont Air Line. 
No. 15692. Bill of Lading. 


NEWBERRY, BS. C., Oct. 27, 1883. 
Received of W. H. Stapleton one hundred and thirty-eight bales 
of cotton, marked, numbered, and weighing as below, to be trans- 
ported by Columbia & Greenville Railroad Company and connecting 
lines and steamships (with liberty to compress) unto order notify 
Inman, Swann & Co. at New York upon payment of 71 — per 100 

Ibs. or — per bale freight, and upon the following conditions, viz: 
Neither the Columbia & Greenville Railroad Company, the compa- 
nies constituting the t-rough line, nor any one of them, will be respon- 
sible for loss or damage, delay or detention, arising from the act of God, 
public enemies, mobs, riots, insurrections, pirates, robbers, or any 
usurped civil or military authority, storage, the effect of heat and 
cold, dampness, rust, loss in weight, mending, whether the cotton 
be in actual transit or be waiting shipment or delivery or be in 
depots, at stations, On wharves, or at sea or In port Or On Cars, boat, 
vessel, or steamer. Neither the Columbia. & Greenville Railroad 
Company nor any of the railroad or steamship companies over which 
this cotton shall pass will be responsible for any loss, damage, or de- 
tention arising from fire after delivery of said cotton to any vessel, 
steamship, steamship company, or other water carrier, whether such 
fire occurs on board such vessel or steamship or while in the custody 
or possession of any steamship company or other water carrier await- 

ing transhipment or delivery. 

[tis further understood and agreed between the parties 
ob hereto that the railroad company above mentioned or any 
railroad, steamship company, or other water carrier by whom 
this cotton may be transperted will not be responsible for any loss, 
damage, or delay caused by accident or damage to machinery, col- 
lision, ice, storms, shipwreck, or any other accident of the seas, bays, 
or rivers, as they assumne no marine risk whatever; and neither the 
said companies constituting this line nor any of them will be liable 
for any loss or damage unless the claim be made, in writing, within 
24 hours after the delivery of the cotton, and the amount of such 
loss or damage must be adjusted in the presence of an officer 
of the line before the same be removed from the company’s 
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warehouse or station atdestination ; and it is further stipulated and 
agreed that in case of any loss or damage done to or sustained by 
any cotton herein receipted for during transportation whereby any 
legal liability may be incurred by the terms of this contract that 
the company alone shall be held responsible therefor in whose actual 
custody the cotton may be at the time of the happening of such loss 
or damage, and the company incurring such liability shall have the 
benefit of any insurance which may have been effected upon or on 
account of said cotton. The delivery by any navigation company, 
where it is the last carrier, shall be at its wharf, and, at its option, 
if not removed during the day of their arrival, they may be stored 
at the owner’s risk or be permitted to lie where landed. The 
steamers of the companies of this line are at liberty to touch at any 

port or ports, to tow and assist vessels in all situations, 
o7 to tow barges and lighters, laden or unladen, and totransfer to 

lighters or to any other steamship or vessel and to sail with or 
without pilots. All articles of freight, on arrival at place of desti- 
nation, are at the risk and expense of the owner. Loss or damage 
claims for cotton carried under this bill of lading will be settled only 
on basis of weights entered hereon. 


| Written across the face : | Endorsement: cancelled. McManus: 


No. of bales. Marks. Weights. 
By Oe ee eneciaiianil ) 
WY 9H H 
ie —J * Omeeeeoaee ae @ ae © eee meee weea * -~a §-o 
06,580 Ibs 
93 GRO a ae ee 96,580 Ibs. 
4 pL REE RR Re eR 


[In witness whereof the agent hath affirmed to one bill of lading. 


J. B. MAZYCH, 
For the Parties in Interest Separately, but not Jointly. 


(Endorsed:) U.S. cir. court, dis. So. Car. Wm. H. Inman ef al. vs. 
The South Carolina R’y Co. PI’ ffs’ Exhibit # Nov. LS, ’S 7 J. B. 
Currey. Deliver 11-10, ex Delaware, seventy-three (73) b. cotton. 
McMan., D.C. Deliver to the order of Inman, Swann & Co. W. H. 
Stapleton. 


38 Piedmont Air Line. 


No. 17584. Bill of Lading. 
LAURENS, Oct. 18, 1883. 
Received of W. H. Stapleton forty bales of cotton, marked, 
numbered, and weighing as below, to be transported by Columbia & 
Greenville Railroad Company and connecting lines and steamships 
(with liberty to compress) unto order not’y Inman, Swann & Co. at 


‘) 9 ~s) 
or") J & 
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New York upon payment of 74 — per 100 lbs. or — per bale freigi't, 
and upon the following conditions, viz: 

Neither the Columbia & Greenville Railroad Company, the com- 
panies constituting the through line, nor any one of them, will be 
responsible for loss or damage, delay or detention, arising from the 
act of God, public enemies, mobs, riots, insurrections, pirates, robbery, 
or any usurped civil or military authority, storage, the effect of heat 
and cold, dampness, rust, loss in weight, mending, whether the 
cotton be in actual transit or be waiting shipment or delivery or be 
in depots, at stations, on wharves, or at sea or in port or on ears, 
boat, vessel, or steamer. Neither the Columbia & Greenville Rail- 
road Company nor any of the railroad or steamship companies over 
which this cotton shall pass will be responsible for any loss, dam- 
age, or detention arising from fire after delivery of said cotton to 

any vessel, steamship, steamship company, or other water 
OU carrier, whether such fire occurs on board such vessel or 

steamship or while in the custody or possession of any steam- 
ship company or other water carrier awaiting transhipment or de- 
livery. 

It is further understood and agreed betweeen the parties hereto 
that the railroad company above mentioned or any railroad, steam- 
ship company, or other water carrier by whom this cotton may be 
transported will not be responsible for any loss, damage, or delay 
caused by accident or damage to machinery, collision, ice, storms, 
shipwreck, or any other accident of the seas, bays, or rivers, as they 
assume no marine risk whatever; and neither the suid companies 
constituting this line nor any of them will be liable for any loss or 
or damage unless the claim be made, in writing, within 24 hours 
after the delivery of the cotton, and the amount of such loss or dam- 
age must be adjusted in the presence of an officer of the line before 
the same be removed from the company’s warehouse or station at 
destination ; and it is further stipulated and agreed that in case of 
any loss or damage done to or sustained by any cotton herein re- 
ceipted for during transportation whereby any legal liability may 
be incurred by the terms of this contract that the company alone 
shall be held responsible therefor in whose actual custody the cotton 
may be at the time of the happening of such loss or damage, and 

the company incurring such liability shall have the benefit 
40 of any insurance which may have been effected upon or on 

account of said cotton. The delivery by any navigation 
company, where it is the last carrier, shall be at its wharf, and at its 
option, if not removed during the day of their arrival, they may be 
stored at the owner’s risk or be permitted to lie where landed. ‘The 
steamers of the companies of this line are at liberty to touch at any 
port or ports, to tow and assist vessels in all situations, to tow barges 
and lighters, laden or unladen, and to transfer to lighters or to any 
other steamship or vessel, and to sail with or without pilots. All 
articles of freight on arrival at place of destination are at the risk 
and expense of the owner. Loss or damage claims for cotton carried 
under this bill of lading will be settled only on basis of weights en- 
tered hereon. 
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| Written across the face:] 8. C. R. R. 


No. of bales. Marks. | Weight. 
Cf 2 Sash eae, 
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in witness whereof the agent hath affirmed to one bill of lading. 
J. H. BOWEN, 
Ag't for the Parties in Interest Separately, but ‘not Jointly. 


(Iendorsed:) U. S. cir. court, dist. So. Ca. Wm. H. In- 
1] man et al. vs. The South Carolina R’y Co. PI ’ffs’ Exhibit 2. 
Nov. 18, 84. J. B. Currey. 


te ee ee a ere 24b.c. MeM. 
Fe ee EE ein ee MeM. 
Se a siete ees McM. 


Deliver to the order of Inman, Swann & Co. W. H. Stapleton. 


Burned of this b. |: 
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12 Piedmont Air Line. 

No. 9162. Bill of Lading. 


Prosperity, 8. C., Oct. 25, 1883. 

Received of W. H. Sapleton eighty-two bales of cotton, marked, 
numbered, and weighing as below, to be transpa-ted by Columbia 
& Greenville Raiiroad Company and connecting lines and steam- 
ships (with liberty to compress) unto order notify Inman, Swan & 
Co., at New York, upon payment of 69 — per 100 lbs. or — any bale 
freight, and upon the following conditions, viz: 

Neither the Columbia & Greenville Railroad Company, the com- 
panies constituting the through line, nor any one of them, will be 
responsible for loss or damage, delay or detention, arising from the 
act of God, public enemies, mobs, riots, insurrections, pirates, rob- 
bers, or any usurped civil or military authority, storage, the effect 
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of heat and cold, dampness, rust, loss in weight, mending, wheth.r 
the cotton be in actual transit or be waiting shipment or iatbeume 
or be in depots, at stations, on wharves, or at sea, or in port, or on 
‘ars, boat, vessel, or steamer. Neither the Columbia & Greenville 
Railroad Company nor any of the railroad or steamship companies 
over which this cotton shall pass will be responsible for any loss, 
damage, or detention arising from fire after delivery of said cotton 

to any vessel, ste: imship, steamship company, or other water 
43 carriers, whether such fire occurs on board such vessel or 

steamship or while in the custody or possession of any steam- 
ship company or other water carrier awaiting transhipment or de- 
livery. 

It is further understood and agreed between the parties hereto 
that the railroad company above mentioned or any railroad, steam- 
ship company, or other water carrier by whom this cotton may be 
transported will not be responsible for any loss, damage, or delay 
caused by accident or damage to machinery, collision, ice, storms, 
shipwreck, or any other accident of the seas, bays, or rivers, as they 
assume no marine risk whatever; and neither the said companies 
constituting this line nor any of them will be liable for any loss or 
damage unless the claim be made in writing within 24 hours after 
the delivery of the cotton, and the amount of such loss or damage 
must be adjusted in the presence of an officer of the line before the 
same be removed from the company’s warehouse or station at desti- 
nation; and it is further stipulated and agreed that in case of any 
loss or damage done to or sustained by any cotton herein receipted 
for during transportation, whereby any legal liability may be in- 
curred by the terms of this contract, that the company alone shall 
be held responsible therefor in whose actual custody the cotton may 
be at the time of the happening of such lossor damage, and the 

company incurring such liability shall have the benefit of 
44 any insurance which may have been effected upon or on ac- 

count of said cotton. The delivery by any navigation com- 
pany, where it is the last carrier, shall be at its wharf, and, at its 
option, if not removed during the day of their arrival, they may be 
stored at the owner’s risk or be permitted to lie where landed. The 
steamers of the companies of this line are at liberty to touch at any 
port or ports, to tow and assist all vessels in all He to tow 
barges and lighters, laden or unladen, and to transfer to lighters, to 
any other steamship or vessel, and to sail with or without pilots. 
All articles of freight on arrival at place of destination are at the 
risk and expense of the owner. Loss or damage claims for cotton 
earried under this bill of lading will be settled only on basis of 
weights entered hereon. , 


| Written across the face:] S. C. R’y. 
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No. of bales. Marks. Weight. 
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[In witness whereof the agent hath affirmed to one bill of lading. 
Db. M. LANGFORD, 
kor Parties in Inte rest separat 'Y, hut not Jointly. 


(Endorsed :) U.S. cir. court, dis. So.Car. Wm. H. Inman ef al. vs. 
The South Carolina Ry Co. Pitts’ Exhibit 3. Nov. 18, 84. J. B. 
Currey. Deliver 11-6, ex Atlanta, 4 b’s cotton. MeM. Deliver 
to the order of Inman, Swann & Co. W. HH. Stapleton. 


LD Burned of this b. ].: 
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56 due J. S. & Co. 
46 Piedmont Air Line. 
No. 15679. Bill of Lading. 


NEWBERRY, Oct. 18th, 1883. 

Received of W. H. Stapleton 299 bales of cotton, marked, num- 
bered, and weighing as below, to be transported by Columbia & 
Greenville Railroad Company and connecting lines and steamships 
(with liberty to compress) unto order notify Inman, Swann & Co., at 
New York, upon payment of 75— per 100 lbs. or — per bale freight, 
and upon the following conditions, viz: 

Neither the Columbia & Greenville Railroad Company, the com- 
panies constituting the through line, nor any one of them, will be 
responsible for loss or damage, delay or detention, arising from the 
uct of God, public enemies, mobs, riots, insurrections, pirates, rob- 
bery or any usurped civil or military authority, storage, the effect of 
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heat and cold, dampness, rust, loss in weight, mending, whether tle 
cotton be in actual transit or be waiting shipment or delivery, or be 
in depots at stations, on wharves, or at sea, or in port, or on cars, 
boat, vessel, or steamer. Neither the Columbia & Greenville Rail- 
road Company nor any of the railroad or steamship companies over 
which this cotton shall pass will be responsible for any loss, damage, 
or detention arising from fire after delivery of said cotton to any 
vessel, steamship, steamship company, or other water carrier, whether 
such fire occurs on board such vessel or steamship or while in the 
custody or possession of any steamship company or other water car- 
rier awaiting transhipment or delivery. It is further under- 
47 stood and agreed between the parties hereto that the railroad 
company above mentioned, or any railroad, steamship com- 
pany, or other water carrier by whom this cotton may be transported, 
will not be responsible for any loss, damage, or delay caused by ac- 
cident or damage to machinery, collision, ice, storms, shipwreck, or 
any other accident of the seas, bays, or rivers, as they assume no 
marine risk whatever; and neither the said companies constituting 
this line nor any of them will be liable for any loss or damage unless 
the claim be made, in writing, within 24 hours after the delivery of 
the cotton, and the amount of such loss or damage must be adjusted 
in the presence of an officer of the line before the same be removed 
from the company’s warehouse or station at destination ; and it is 
further stipulated and agreed that in case of any loss or damage 
done to or sustained by any cotton herein receipted for during trans- 
portation, whereby any legal liability may be incurred by the terms 
of this contract, that the company alone shall be held responsible 
therefor in whose actual custody the cotton may be at the time of 
the happening of such loss or damage, and the company incurring 
such liability shall have the benefit of any insurance which may 
have been effected upon or on account of said cotton. The delivery 
by any navigation company, where it is the last carrier, shall be at 
its wharf, and, at its option, if not removed during the day of their 
arrival, they may be stored at the owner’s risk or be permitted to lie 
where landed. The steamers of the companies of this line are at lib- 
erty to touch at any port or ports, to tow and assist vessels in 
48 all situations, to tow barges and lighters, laden or unladen, 
and to transfer to lighters or to any other steamship or vessel, 
and to sail with or without pilots. All articles of freight on arrival 
at place of destination are at the risk and expense of the owner. 
Loss or damage claims for cotton carried under this bill of lading 
will be settled only on basis of weights entered hereon. 


[ Written across the face:] Via 8. C. R. R. 
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witness whereof the agent hath affirmed to one bill of lading. 
H. G. HOOF. 
For thie Partie s in Inte i'¢ st Separately, hut not Jointly. 


(Endorsed :) U.S. cir. court. dis. So. Car. Wm. H. Inman ée al. 


Us he South Carolina R’y Co. PI ffs’ Exhibit t. Nov. LS, 'S4. 
J. b. Currey 
Delivered 10-20 ex Gulf Stream... --- ~~~ 17 b.c. cotton. MeM. 
6 US«4¢@ SS AL Ee ¥e MeM. 
1O—30) * Ee na: > ee, ” MeM. 
iw 6 6G eee yi “ 
My" 


Two hundred & ninety-seven (297) b. c. deliv’d. MeManus, D. C. 
Deliver to the order of Inman, Swann & Co. W. H. Stapleton. 


49) Piedmont Air Line. 
No. 15686. Bill of Lading. 


NEWBERRY, Oct. 24th, 1885. 

Received of W. H. Stapleton 250 bales of cotton, marked, num- 
bered, and weighing as below, to be transported by Columbia & 
Greenville Railroad Company and connecting lines and steamships 
(with liberty to compress) unto order notify Inman, Swann & Co., 
ut New York,upon paymentof 71 — per 100lbs. or—per bale freight, 
and upon the following conditions, viz: 

Neither the Columbia & Greenville Railroad Company, the com- 
panies constituting the through line, nor any one of them, will be 
responsible for loss or damage, delay or detention, arising from the 
act of God, public enemies, mobs, riots, insurrections, pirates, rob- 
bers, or any usurped civil or military authority, storage, the effect 
of heat and cold, dampness, rust, loss in weight, mending, whether 
the cotton be in actual transit or be waiting shipment or delivery, 
or be in depots, at stations, on wharves, or at sea, or in port, or on 
cars, boat, vessel, or steamer. Neither the Columbia & Greenville 
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Railroad Company nor any of the railroad or steamship companies 
over which this cotton shall pass will be responsible for any loss, 
damage, or detention arising from fire after delivery of said cotton 
to any vessel, steamship, steamship company, or other water carrier, 
whether such fire occurs on board such vessel or steamship or while 
in the custody or possession of any steamship company or other 
water carrier awaiting ‘transhipment or delivery. It is further un- 
derstood and agreed between the parties hereto that the rail- 
road company above mentioned or any railroad, steamship 
company, or other water carrier by whom this cotton 
50 may be transported will not be responsible for any loss, dam- 
age, or delay caused by accident or damage to machinery, 
collision, ice, storms, shipwreck, or any other accident of the seas, 
bays, or rivers, as they assume no marine risk whatever; and neither 
the said companies constituting this line nor any of them will be 
liable for any loss or damage unless the claim be made, in writing, 
within 24 hours after the delivery of the cotton, and the amount of 
such loss ordamage must be adjusted in the presence of an officer 
of the line before the same be removed from the company’s ware- 
house or station at destination; and it is further stipulated and 
agreed that in case of any loss or damage done to or sustained by 
any cotton herein receipted for during transportation, when by any 
legal liability may be incurred by the terms of this contract, that 
the company alone shall be held responsible therefor in whose actual 
custody the cotton may be at the time of the happening of such loss 
or damage, and the company incurring such lability shall have the 
benefit of any insurance which may have been effected upon or on 
account of said cotton. ‘The delivery by any navigation company, 
where it is the last carrier, shall be at its wharf, and, at its option, if 
not removed during the day of their arrival, they may be stored at 
the owner’s risk or be permitted to lie where landed. The steamers 
of the companies of this line are at liberty to touch at any port or 
ports, to tow and assist vessels in all situations, to tow barges and 
lighters, laden or unladen, and to transfer to lighters or to any other 
steamship or vessel, and to sail with or without pilots. All 
ol articles of freight on arrival at place of destination are at the 
risk and expense of the owner. Loss or damage claims for 
cotton carried under this bill of lading will be settled only on basis of 
weights entered hereon. 


| Written across face:] Via 8. C. R. R. 
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No. of bales. Marks. Weights. 


102.500. 


In witness whereof the agent hath affirmed to one bill of lading. 
; H.G. HOOF, = 
For the Parties in Interest Separately, but not Jointly. 


(Iendorsed:) U.S. circuit court, dis.So. Car. Wm. H. Inman ef al. 
vs. The South Carolina R’y Co. PItff’s Exhibit 5. Novy. 18, ’84 
J. B. Currey. | 
Delivered 11-3, ex Gulf Stream. —..-...-......... 84 b.c MeM 


. ee, mes MeM. 
" EE Te A TE EC MeM. 


Ninety-five (95) b’s cotton delivered. McManus, D.C. 
Deliver to the order of Inman, Swann & Co. W. H. Stapleton. 


52 Copy. 


New York, Nov. 17th, 1883. 
Seuth Carolina Railway Co. to Inman, Swann & Co., Dr., Cotton 
Exchange Building, No, 101 Pearl St., for 248 b. ec. burned at 
Charleston, S. C., Oet. 29th, 1883. 


Oct. Lbs 
5S A 1 b.c. on Newbury b.1.,18th, 443, (@ 10, .... 46 79 
6WO 1 « “ “18th,  437,@ 10%... 45 06 
‘xX 16° A “ 24th, 8149,@108 -... 865 83 
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4 ee vee. a - « 24th, 14,504,@ 108 .... 1519 80 
o 2 7 2o . « 2th, 20,961,@ 10% -... 2.693 45 
oa eee ’ ~ Zith. 1,100,@ 108 cen 189 97 
5 ie Pe By . ~ Zit, 1541.@108 «<< 135 78 
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: Oct. Lbs. 
© P P 16b.c.on Prosperity b.1.25th, 7,008,@10% .--- 727 US 
6G G _* “ “ 2th, 1,323,@ 10,,-.--- 133 13 
4 1) D 1 é< rT; és 2dth, 459 (a 10%, -.- 4S 48 
Se las ” “° 25th, 880,@ 94%... 86 35 
pepe S*. fete “ 30th, Ieee 196 ones 141 45 
is AL . " tn, «3=— ee. wee 46 20 
OG COON w ceciccini nanan: cmt niint inaeeianen mn: a = 
SD SU, TIN Be ii wr cece ceca lenis commer 10,717 21 


[Endorsed :] U.S. cir. court, dist. So. Car. Wm. H. Inman et al. 
vs. The South Carolina R’y Co. PIl’t’ff’s Exhibit 6. J. B. Currey. 
Nov. 18th, 1884. 


53 Frank & Du Bois, fire, marine, and railroad insurance, 45 
& 47 William street. 


New York, Nov. 17th, 1888. 
To Inman, Swan & Co: 

In accordance with the provision of this policy the estimated loss 
sustained by this company of $3,667 in consequence of fire at Charles- 
ton, 8. C., about Oct. 29th, 785, 1s hereby reinstated and $114.90 
additional premium is charged by this company therefor, it being 
understood and agreed that when the above loss is finally adjusted 
the amount reinstated and the premium charged shall be made 
correct. 

Attached to policy No. 3556, Mechanics’ & Traders’ Ins. Co., A. 
T. Kingman, agent. 


54 Inman, Swann & Co., for account whom it may concern: 
$20,000 on cotton from points of shipment in the United 
States to New York and from New York to places by railroads, ferry- 
boats, and lighters, covering — and all the risks of fire and inland 
navigation and transportation while in transit from and _ to ‘said 
points, also on any vessel or lighter in the harbor or bay of New 
York, and also not to exceed $2,500 on any one steamer from New 
York to ports in the New England States and to places on the Hud- 
son river, and thence by railroad to inland places; and it is under- 
stood and agreed that this poliey covers said cotton for a period hot 
to exceed 10 days while in railroad depots and sheds or warehouses, 
streets, or yards, and on dock awaiting shipment, and also fora like 
period while on dock, in warehouses, and in railroad depots and 
sheds, or on streets or in yards after arrival at destination before 
removal by consignee or consignees. 
The total amount of each and every loss, less $150 to be deducted 
in lieu of average, shall be paid within thirty davs after receipt of 
proofs of loss, any and all clauses in the printed part of this 
55 policy to the contrary notwithstanding. 
[n event of loss the assured agrees to subrogate to the in- 
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surers all their claims against the transporters of said cotton not 
exceeding the amount paid by said insurers. 

And it is agreed that if at the happening of any casualty that the 
insured have any other insurance covering the cotton hereby in- 
sured, then such insurance shall contribute with this insurance pro 
rata as to their respective amounts. 

[t is also agreed that in the event of loss the assured agree to pay 
the insurers additional premium or premiums at the rate of 4% on 
the amount of such loss or losses, and this policy is thereby to be re- 
instated and in foree tothe full amount of $20,000, unless either 
party desire the cancelment of same. 

Other insurance permitted 12 mo’s from Aug. 29th, ’83. 

Loss, if any, payable to Inman, Swann & Co. 

This poliev to be lable only to the extent of $6,666.66, being kd 
part as specified above. 


Attached to policy No. —. 

| ¢ ~~ margin:] In the event of loss, damage, detriment, or hurt to 
said cotton it shall be the duty of the assured to use all lawful and 
proper efforts for the safeguard and recovery of the property without 
prejudice to this insurance, And this company will contribute to the 


just and reasonable charges thereof in proportion as thesum named 


in this policy bears to the whole amount of insurance to be kept on 
sald property. 


56 (Open cargo.) (Local Form.) No. 5556. $6,666.66. 


Mechanics’ & Traders’ Fire Ins. Co. of N. Y.,by this policy of insur- 
ance on account of Inman, Swan & Co., de make insurance and 
Cause the several persons endorsed hereon or in a book attached 
hereto for that purpose by a duly authorized agent of the said insur- 
anee company to be insured for the sum endorsed hereon or therein 
in each case upon all kinds of lawful goods, wares, merchandise, and 
produce laden on board the good vessel or vessels, boat or boats, 
railroad or carriage, lost or not lost, at and from ports and places to 
ports and places on a lawful and regular route and voyage as en- 
dorsed, subject to the conditions of this policy or of any contract 
proposition covered by this policy, according to their true intent 
and meaning. 

Beginning the adventure upon the said property from and im- 
mediately following the loading thereof at the port or place named 
in the endorsement, and so shall continue and endure until the 
same shall arrive and be safely landed at the port or destination 

and not to exceed forty-eight hours after the time of arrival 
o7 Touching the adventures and perils which the said insur- 

ance company is contented to bear and take upon itself, they 
are of the lakes, rivers, canals, railroads, fires, jettisons, and all 
other perils and misfortunes that have or shi ill come to the hurt, 
detriment, or damage of the said property or any part thereof, ex- 
cepting all perils, losses, or misfortunes arising from the want of 
ordinary care and skill in loading and stowing the eargo of or in 


= 


navigating the said vessel; from theft, barratry, or robbery or other 
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legally excluded causes; and in case of loss or misfortune it shall bo 
lawful and necessary to and for the insured or insurers, their agents, 
factors, servants, and assigns, to sue, labor, and travel for, in, and 
about the defence, safeguard, and recovery of the said goods and 
merchandise or any part thereof without prejudice to this insurance; 
nor shall the aets of the insured or insurers in recovering, saving, 
and preserving the property insured in case of disaster be considered 
a waiver or an acceptance of abandonment, nor as affirming or de- 
nying any liability under this policy, but such acts shall be consid- 
ered as done for the benefit of all concerned without prejudice to 

the rights of either party; to the charges whereof the said 
58 insurance company will contribute in such proportion as the 

sum herein insured bears to the whole value of the property 
so insured. Moneys and bullion, promissory notes and other evi- 
dences of debt, books of account, written securities, deeds, or other 
evidences of title to property of any kind are not covered by this 
policy unless expressly defined as so insured. 

And in case of loss such loss to be paid in thirty days after proof 
of loss and proof of interest in said property are furnished the said in- 
surance company: Provided always, and it is hereby further agreed, 
That if the said insured shall have made any other insurance upon 
the property aforesaid prior in date to this policy, then the said in- 
surance company shall be answerable for so much as the amount of 
such prior insurance may be deficient towards fully covering the 
property hereby insured, and the said insurance company shall re- 
turn the premium upon so much of the sum by them insured as 
they shall be by such prior insurance exonerated from; and in case 
of any insurance upon the said property subsequent in date to this 
policy the said insurance company shall, nevertheless, be answera- 

ble for the full extent of the sum by them subscribed hereto 
o9 without right to claim contribution from such subsequent in- 

surers, and shall accordingly be entitled to retain the pre- 
mium by them received in the same manner as if no such subse- 
quent insurance had been made; and in ease of loss or damage to 
the property hereby insured the said insurance company or their 
agent or representative at or nearest the first port of discharge shall 
have prompt notice of same, and shall have every opportunity and 
facility for ascertaining the cause, extent, and amount of damage by 
personal inspection, appraisal, or sale of the damaged property. It 
is also agreed that the property be warranted by the insured free 
from any charge, damage, or loss which may arise in cons. quence 
of a seizure or detention for or on account of any illicit or prohibited 
trade or any trade in articles contraband of war. It is furthermore 
hereby expressly provided that no suit or action against the said 
insurance company for the recovery of any claim for loss or damage 
upon, under, or by virtue of this policy shall be sustained in any 
court of law or equity unless such suit or action shall be commenced 
within the term of twelve months next after the disaster causing 
the loss or damage shall occur; and in case any such suit or action 

shall be commenced after the expiration of twelve months 
60 next after the disaster causing such loss or damage shall have 


ve 


THE SOUTH CAROLINA RAILWAY CO. 29 


occurred the lapse of time shall be taken and deemed as con- 
clusive evidence and a conclusive defence against the validity of the 
cluim thereby SO attempted to be enforced. 

It is also agreed and understood that in case of loss or damage 
under this policy the assured in accepting payment therefor hereby 
and by that act assigns and transfers to the said insurance company 
all his or their right to claim for loss or damage as against the 
carrier or other person or persons, to inure to their benefit, however, 
to the extent only of the amount of the loss or damage and attend- 
ant expenses of recovery paid or incurred by the said insurance 
company, and any act of the insured waiving or transferring or 
tending to defeat or decrease any such claim against the carrier or 
such other person or persons, whether before or after the insurance 
was made under this policy, shall be a cancellation of the la- 
bility of the said insurance company for — on account of the risk 
issued for which loss is claimed. 

And it 1s sndeeiea and agreed that the said insurance company 

or their agent shall have free access at all reasonable hours to 
6] the books, accounts, instructions, and correspondence of the 

assured containing statements of or which relate to ship- 
ments and receipts covered by this policy; and this policy may be 
declared void by either party on riving a written notice to that 
effect to the other party, but without prejudice to any shipment or 
liability made or incurred prior to the service of such notice. 

Deck cargoes.—Itis understood that property covered by this policy 
shall be under deck, unless otherwise spec ‘ified and ch: irged for ad- 
ditionally in the endorsement he reon, and deck cargoes are insured 
against total loss of packages only. The minimum rates of such 
loss to make a claim shall be ten per cent., exc pt sult, which shall 
be twenty per cent., of the whole number of Kages Insured on 
deck, and in all cases on deck risk to be free from damage by wet, 
breakage, leakage, or exposure. 

Warranted by the insured free from any claim for loss or damage 
arising from seizure, detention, or the consequences of any hostile 
act of the United States Government, or of the people of any seced- 
ing or revolting State of this ~ nige aoag from the acts of parties 

sympathizing with or acting for or with such State or the 
62 inhabitants thereof, and also ee: any loss or damage from 

piracy or letter of marque, or of the acts of any govern- 
ment hostile to the United States. 

Warranted by the insured free from damage or injury from damp- 
ness or frost, heating, sweating, steaming, change of flavor, or being 
spotted, discolored. musty, or mouldy, ¢ xcept CuuUse d by actual water 
contact with the article damaged, and to be free from liability for 
leakage On molasses or other liquids or breakage of articles liable 
to break from their own hature, unless occasioned by the perils In- 
sured against. 

If the voyage aforesaid shall have been begun and shall have 
terminated before the date of any endorsement on or under this 
policy, then there shall be no return of premium on account of such 
determination. 
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This policy is subject to the usages and regulations of the pori of 
New York in all matters of adjustment and settlement of losses and 
averages not herein otherwise clearly specified and provided for, as 
may be stated by a competent disinterested adjuster of marine losses, 
to be designated by the insurers, but no damage to be paid unless 

amounting to —. 
63 In witness whereof the president of the Mechanics’ & 
Traders’ Insurance Company of New York hath hereunto 
subscribed his name and caused the same to be attested by their 
secretary, but the same shall not be valid until countersigned by 
the duly authorized agent of said company at 


J. M. TOMP K INS. Secretary. 


Countersigned at New York this seventh day of September, 1883. 


(Signed) JAS. R. LOTT, President. 
A. T. KINGMAN, Agent, 
>e. ©. Bw. SS 


(Endorsed :) Open eargo. (Local form.) The Mechanics’ «& 
Traders Fire Ins. Co. of New York. Open policy No. 3506. To 
Inman, Swan & Co. Expires Aug. 29th, 1584. Copy. U. 

64 S. circuit court, dist. of South Carolina. Wim. H. Inman et 
al. vs. The S. Carolina R. R. Defendant's Exhi - ee (Copy.) 


A true copy. Noy. 18,1884. J. B. Curry, notary public, N. Y. Co. 


65 Copy. 
Cargo. No. 72( 


The Greenwich Insurance Company of the City of New York, 
this policy of insurance on account of Inman, Swann and C pei, 
do make insurance and cause the several persons hereon endorsed 
to be insured upon all kinds of lawful goods, wares, merchandise, 
and produce laden on board the good vessel or vessels, boat or boats, 
railroad or carriage, lost or not lost, at and from ports and places to 
ports and places on a lawful and regular route and vovage for the 
several amounts and at the rates as herein endorsed, subject to the 
conditions of this policy or of any contract proposition eovered by 
this policy, according to their true intent and meaning. 

seginning the adventure upon the said property from and in- 
mediately following the loading thereof at the port or place hamed 
in the endorsement, and so shall continue and endure until the same 
shall arrive and be safely landed at the port of destination, and not 
to exceed forty -eight hours from the time of arrival. 
66 Touching the adventures and perils which this company is 
contented to bear and take upon itself, they are of the lakes, 
rivers, canals, railroads, fires, jettisons, and all other perils and mis- 
fortunes that have or shall come to the hurt, detriment, or damage 
of the said property or any part thereof, excepting all perils, losses, 
or misfortunes arising: from the want of ordinary care and skill in 
loading and stowing the cargo of or in navigating the said vessel ; 
from theft, barratry, or robbery or other legally excluded causes; 
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and in case of loss or misfortune it shall be lawful and necessary to 
and for the insured or insurers, their agents, factors, servants, and 
assigns, to sue, labor, and travel for,in, and about the defence, safe- 
guard, and recovery of the said goods and me rchandise or any part 


thereof without prejudice to this insurance; nor shall the acts of 


the insured or insurers in recovering, saving, and preserving the 
property insured in case of disaster be considered a waiver or an ac- 
ceptance of abandonment, nor as affirming or denying any liability 
under this policy, but such acts shall be considered as done for the 
benefit of all coneerned without prejudice to the right s of either party ; 
to the charges whereof this company will contribute in such 
67 proportion as the sum herein insured bears to the whole value 
of the property so insured. Moneys and bullion, promissory 
notes and other evidences of debt, books of account, written secur- 
ities, deeds, or other evidences of title to property of any kind are 
not covered by this policy unless expressly defined as so insured. 
And in ease of loss such loss to be paid sixty days after proof of 
loss and proof of interest in said property are furnished this com- 
pany: Provided always, and it is hereby further agreed, That if the 
said insured shall have made any other insurance upon the property 
aforesaid prior in date of this policy, then this company shall be 
answerable only for so much as the amount of such Prior Insurance 
may be deficient towards fully covering the property hereby insured, 
and this company shall return the premium upon so much of the 
sum by them insured as they shall be by such prior insurance ex- 
onerat d irom: and in Case of any insurance upon the said property 
subsequent in date tothis policy this company shall, nevertheless, be 
answerable for the full extentof the sum by them subscribed hereto 
without right to claim contribution from such subsequent 
68 insurers, and shall accordingly be entitled to retain the 
premium by them received in the same manner as If no such 
subsequent insurance had been made; and in case of loss or damage 
to the property hereby insured this company shall have prompt 
notice of same, and shall have every opportunity and facility for 
ascertaining the cuuse, extent, and amount ol damage by personal 
Inspection, appraisal, or sale of the damaged preperty. It is also 
agreed that the property be warranted by the insured free from any 
charge, damage, or loss which may arise in consequence of a seizure 
detention for or on account of any illicit or prohibited trade or 
any trade in articles contraband of war. It is furthermore hereby 
( xpressly provided that no suit or action against this company for 
the recovery of any claim for loss or damage upon, under, or by 
virtue of this poliey shall be sustained in any court of law or equity 
] 


unless such suit or action shall be commenced within the term of 


twelve months next after the loss or damage occur; and in case any 


such suit or action shall be commenced after the expiration of twelve 


months next alter such loss or damage shall have occurred the 
lapse of time shall be taken and deemed as conclusive evidence and 
au conclusive defence against the validity of the claim thereby so 
attempted tO be enforced. 
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69 It is also agreed and understood that in case of loss cr 

damage under this policy the assured in accepting payment 
therefor hereby and by that act assigns and transfers to this com- 
pany all his or their right to claim for loss or damage as against the 
carrier or other person or persons, to inure to its benefit, sowever, 
to the extent only of the amount of the loss or damage and attend- 
ant expenses of recovery paid or incurred by this company, and 
any act of the insured waiving or transferring or tending to defeat 
or decrease any such claim against the carrier or such other person 
or persons, whether before or after the insurance was made under 
this policy, shall be a cancellation of the liability of this company 
for or on account of the risk insured for which loss is claimed. 

And it is understood and agreed that this company or their agent 
shall have free access at all reasonable hours to the books. accounts, 
instructions, and correspondence of the assured containing: state- 
ments of or which relate to shipments and receipts covered by this 
policy; and this policy may be declared void by either party on 
giving a written notice to that effect to the other party, but without 
prejudice to any shipment or liability made or incurred prior to the 

service of sucn notice. 
70 [t is agreed that the person or persons, if any other than 

the assured, who have procured this insurance to be taken by 
this company shall be deemed the agent or agents of the assured, 
and not of this company, in any transactions relating to this insur- 
Alice, and if the preinium on this policy shall be paid to any person 
or persons other than the duly appointed and authorized agent of 
this company such payment shall be at the sole risk of the assured. 

Deck cargoes.—lt is understood that property cove red by this 
policy on |: ike vessels shall be under dec k, unless otherwise specified 
and charged for additionally in the endorsement here on, and deck 
cargoes are insured against total loss of paekages only. The minimum 
rates of such loss to make a claim shall be ten per cent., except salt, 
which shall be twenty per cent., of the whole number of packages 
insured on deck, and in all cases on deck risks to be free from dam- 
age by wet, breakage, leakage, or exposure. 

Warranted by the insured free from any claim for loss or damage 
arising from seizure, detention, or the consequences of any hostile 

act of the United States Government, or of the people of any 
71 seceding or revolting State of this Union, or from the acts of 

parties sympathizing with or acting for or with such State 
or the inhabitants thereof, or from any loss or damage from piracy 
or letter of marque, or of the acts of any government hostile to the 
United States, and also from any neglect of or deviation from the 
navigation or other laws or regulations of the United States, or of 
any State through any part of which the property covered by this 
policy shall pass. 

Warranted by the insured free from damage or injt ury from di am p- 
ness or frost, heating, sweating, steaming, change of flavor, or being 
spotted, discolored, musty, or moul ly, except caused by actu: ' water 
contact with the article damaged, and to be free from li: ability for 
leakage on molasses or other liquids or breakage of articles liable to 
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break from their nature, unless occasioned by the perils insured 
against. 

If the voyage aforesaid shall have been begun and shall have 
terminated before the date of this policy, then there shall be no 
return of premium on account of such termination. 

This policy is subject to the usages and regulations of the ports of 
Buffalo, St. Louis, or New York in all matters of adjustment and 
settlement of losses and averages not herein otherwise clearly speci- 

fied and provided for, as may be stated by a competent dis- 
72 interested adjuster of marine losses, to be designated by the 

insurers, but no damage to be paid unless amounting to five 
per cent. 

[In witness whereof the Greenwich Insurance Company have caused 
these presents to be signed by their president and attested by their 
secretary, in the city of New York, the sixth day of Septem ber, one 
thousand eight hundred and eighty-three. 

(Signed) S. C. HARRIOT, President. 
Attested: (Signed) M. A. STONE, Secretary. 


Memorandum of Risks Taken on Account of the Within Policy. 


Date, 1883, Aug. 29. 

By whom obtained, —_—_—_ =. 

Name of vessel, 

From August 29th, 1883. 

To August 29th, 1884. 

Amount insured, $6,666.67. 

Rate, LY, : 

Premium, $266.66. 

Description of property insured and remarks: Sixty-six hundred 
and sixty-six and ,°,% dollars ($6,666.67), @ 4%, 3266.66. 


73 Inman. Swann «& Co. for account whom it Inay concern: 

$20,000 on cotton from points of shipmentin the United States 
to New York and from New York to places in the United States by 
railroads, ferry-boats, and lighters, covering any and all the risks of 
fire and inland navigation and transportation while in transit from 
and to said points; also on any vessel or lighter in the harbor or 
bay of New York, and also not to exceed $2,500 on any one steamer 
from New York to ports in the New England States and to places on 
the Hudson river and thence by railroad to inland places; and it is 
understood and agreed that this policy covers said cotton, for a period 
not to exceed 10 days, while in railroad depots and sheds or ware- 
houses, streets, or yards and on dock awaiting shipment, and also, for 
a like period, while on dock, in warehouses, and in railroad depots 
and sheds or on street or in yards after arrival at destination before 
removal by consignee or consignees. 

The total amount of each and every loss, less $150 to be deducted 
in lieu of average, shall be paid within thirty days after receipt of 
proofs of loss, any and all clauses in the printed part of this policy 
to the contrary notwithstanding. 
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In event of loss the assured agrees to subrogate to the in- 
74 surers all their claims against the transporters of said cotton, 
not exceeding the amount paid by said insurers. 

And it is agreed that if at the hi appening of any casualty that the 
insured have. any other insurance covering the cotton hereby in- 
sured, then such insurance shall contribute with this insurance pro 
rata as to their respective amounts. 

It is also agreed that in the event of loss the assured agree to pay 
the insurers additional premium or premiums at the rate of 4% on 
the amount of such loss or losses, and this policy is thereby to be re- 
instated and in force to the full amount of $20,000, unless either 
party desire the cancelment of same. 

Other insurance permitted 12 mos. from Aug. 29, ’83. 

Loss, ifany, payable to Inman, Swann and Company. 

This policy to be liable only to the extent of $6,666.67, being 4 
part, as specified above. 

Attached to policy No. 7265, Greenwich Ins. Co. 

Prem., $266.66. 

From Frank & Du Bois, 45 & 47 William St., N. Y. 


| Written on the margin:] In the event of loss, damage, detriment 
or hurt to said cotton it shall be the duty of the assured to use all 
lawful and proper efforts for the safeguard and recovery of the pProp- 
erty without prejudice to this insurance, and this company will con- 
tribute to the just and reasonable charges thereof in proportion 
as the sum named in this policy bears to the whole amount of iIn- 
surarce to be kept on said property. 


79 Frank & Du Bois, fire, marine, and railroad insurance, 45 & 
47 William street. 


New York, Nov. 17th, 1885. 
To Inman, Swann & Co.: 

In accordance with the provision of this policy the estimated loss 
sustained by — company of $5,667 In consequence of fire at 
Charleston, S. C., about Oct. 29th, ’83, is hereby reinstated, and 
$114.50 caiiends premium Is s charged by this company therefore, 
it being understood and agreed that when the above loss is finally 
adjusted the amount reinstated and the premium charged shall be 
made correct. 

Attached to policy No. 7265. 

GREENWICH INS. CO., 
M. A. STONE, Sec’y 


76 (Endorsed :) No. 7265. Cargo policy. The Greenwich In- 
surance Company (capital, $200,000), No. 161 Broadway, New York. 
Inman, Swann and Co. Amount insured, $5,666.67; rate, 4% ; 
premiun, $266.66. Frank & Du Bois. * * * be S. circuit 
court, dist. of South Carolina. Wm. H. Inman ef al. vs. The 8. Caro- 
lina R.R. (Copy.) Defendant’s Exhibit B. “ata 18. 1884. A 
true copy. J. B. Currey, notary public, N. Y. Co 
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Frank & Du Bois, fire, marine, and railroad insurance, 45 
& 47 William Street. 


~] 


New York, Nov. 17, 1883. 
To Inman, Swann & Co.: 

[n accordance with the provision of this policy the estimated loss 
sustained by this company of $3,667 in consequence of fire at Charles- 
tou, S. C., about Oct. 29th, 83, is hereby reinstated, and $114.90 ad- 
ditional premium is charged by this company therefore, it being 
understood and agreed that when the above loss is finally adjusted 
the amount reinstated and the premium charged shall be made cor- 
rect. 

Attached to policy 21773. 

PHENIX INS. CO. 

PHENIX INS. Cv., 
By W. L. MOLYNEAUX, 
Per W. S. 


75 Inman, Swan & Co. for account whom it may concern: 


$20,009 on cotton from points of shipment in the United States to 
New York and from New York to places in the United States by 
railroads, ferry-boats, and lighters, covering any and all the risks of 
fire and inland navigation and transportation while in transit from 
and to said points; also on any vessel or lighter in the harbor or 
bay of New York, and also not to exceed 52,000 on any one steamer 
from New York to ports in the New England States and to places on 
the Hudson river and thenee by railroad to inland places; and it 
is understood and agreed that this policy covers said cotton, for a 
period not to exceed 10 days, while in railroad depots and sheds or 
wareliouses, streets, or vards and On) dock awaiting shipment, and 
also, for a like period, while on dock, in warehouses, and in railroad 
depots and sheds or on streets or in yards after arrival at destina- 
tion before removal by consignee or consignees. 

The total amount of each and every loss, less S150 to be deducted 
in lieu of average, shall be paid within thirty days after receipt of 
proofs of loss, and any and all clauses in the printed part of this 

policy to the contrary notwithstanding. 
79 In event of loss the assured agrees to subrogate to the in- 
surers all their claims against the transporters of said cotton, 
not exceeding the amount paid by said insurers. 

And it is agreed that if at the happening of any casualty that the 
insured have any other insurance covering the cotton hereby in- 
sured, then such insurance shall contribute with this insurance pro 
vata as to their respective amounts. 

It is also agreed that in the event of loss the assured agree to pay 
the insurers additional premium or preiniums at the rate of 4% 
on the amount of such loss or losses, and this policy is thereby to 
be reinstated and ‘in foree to the full amount of $20,000.00, unless 
either party desire the cancelment of same. 

Other insurance permitted 12 mos. from Aug. 29, ’83. 
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Loss, if any, payable to Inman, Swann & Co. 
This policy to be liable only to the extent of $6,666.67, being 4d 
part, as specified above. ° 
Attached to policy No. 21775, Phenix Ins. Co. 
$6,666.67, @ 4% net, $266.67. 
From Frank & Du Bois, 45 & 47 William St., N. Y. | 
[Written on the margin:| Inthe event of loss, damage, detriment, 
or hurt to said cotton it shall be the duty of the assured to use all 
Jawful and proper efforts for the safeguard and recovery of the _ 
property without prejudice to this insurance, and this company 
will contribute to the just and reasonable charges thereof in pro- 
portion as the sum named in this policy bears to the whole amount 
of insurance to be kept on said property. 


[ Written across the face:] Copy. 


bo 


1773. 
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sy the Phenix Insurance Company, on account of —— , in 
case of loss to be paid as per form attached upon all kinds of lawful 
goods and merchandise laden or to be laden on board the good R. R., 
&e., as per form attached, whereof is master for this pres- 
ent voyage, or whoever else shall go as master in the said vessel, or 
by whatever other name or names the said 
Sum insured $6,666.67. vessel or the master thereof is or shall be 
named or called. | 
Beginning the adventure upon the said goods and merchandise 
from and immediately following the loading thereof on board the 
said vessel at —— aforesaid, and so shall continue and endure until 
the said goods and merchandises shall be safely landed at —— 
aforesaid ; and it shall and may be lawful for the said vessel in her 
voyage to proceed and sail to, touch and stay at, any ports or 
places, if thereunto obliged by stress of weather or other unavoida- 
ble accident, without prejudice to this insurance. The said goods 
and merchandises hereby insured are valued (premium included) 
at 


Touching the adventures and perils which the said Phenix In- 
surance Company is contented to bear and take upon itself in 
$1 this voyage, they are of the seas, men-of-war, fires, enemies, 
pirates, rovers, thieves, jettisons, letters of mart and counter- 
mart, reprisals, takings at sea, arrests, restraints, and detainments of 
all kings, princes, or people, of what nation, condition, or quality == 
soever (except as hereinafter provided for on the margin of this pol- 
icy), barratry of the masterand mariners, and all other perils, losses, 
and misfortunes that have or shall come to the hurt, detriment, or 
damage of the said goods and merchandises or any part thereof; and 
in case of loss or misfortune it shall be lawful and necessary to and | 
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for the assured, their factors, servants, and assigns, to sue, labor, and 
travel for, in, and about the defence, safeguard, and recovery of the 
said goods and merchandises or any part thereof without prejudice 
to this insurance; nor shall the acts of the insured or insurers in 
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recovering, saving, and preserving the property Insured, in case of 
disaster, be considered a waiver or an acceptance of an abandon- 
ment; to the charges whereof the said insurance company will con- 
tribute according to the rate and quantity of the sum herein insured, 
having been paid the consideration for this insurance by the assured 
or their assigns at and after the rate of 4% net. 
82 And in ease of loss such loss to be paid in thirty days after 
proof of loss and proof of interest in the said cotton (the 
amount of the note given for the premium, if unpaid, being first de- 
ducted), but no.partial loss or particular average shall in any case 
be paid unless amounting to five per cent.: Provided always, and it 
is hereby further agreed, That if the said assured shall have made 
any other assurance upon the premises aforesaid prior in date to this 
policy, then the said Phenix Insurance Company shall be answer- 
able only for so much as the amount of such prior assurance may be 
deficient towards fully covering the premises hereby assured ; and 
the said Phenix Insurance Company shall return the premium upon 
so much of the sum by them assured as they shall be by such prior 
assurance exonerated from; and in case of any Insurance upon the 
suid premises subsequent in date to this policy the said Phenix In- 
surance Company shall,nevertheless, be answerable for the full extent 
of the sum by them subscribed hereto without right to claim contri- 
bution from such subsequent assurers, and shall accordingly be 
entitled to retain the premium by them received in the same 
83 manner as if no such subsequent assurance had been made. 
[t is also agreed that the property be warranted by the assured 
free from any charge, damage, or loss which may arise in conse- 
quence of a seizure or detention for or on account of any illicit or 
prohibited trade or any trade in articles contraband of war. 

In case of any agreement or act, past or future, by the insured 
whereby any right of recovery of the insured against any persons 
or corporations is released or lost which would on acceptance of 
abandonment or payment of loss by this cobmpany belong to this 
company but for such agreement or act, or in case this insurance is 
made for the benefit of any carrier or bailee of the property insured 
other than the person named as insured, the company shall not be 
bound to pay. any loss, but its right to retain or recover the pre- 
mium shall not be affected. 

Warranted not to abandon in ease of capture, seizure, or detention 
until aftercondemnation of the property insured, nor until ninety days 
after notice of said condemnation is given to this company ; also 
warranted not to abandon in ease of blockade, but in the event of 
blockade to be at liberty to proceed to an open port and there end 
the vovage. 

In witness whereof the president or vice-president of the 


S4 said Phenix Insurance Company hath hereunto subseribed 
his name and the sum insured and caused the same to be 
attested by their secretary, in New York, the 29 day of Aug., one 


thousand eight hundred and eighty-three. 
MrmoranpuM.—It is also agreed that bar, bundle, rod, hoop, and 
sheet iron, wire of all kinds, tin plates,steel, madder, sumac, wicker- 
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ware, and willow (manufactured or otherwise), salt, grain of all 
kinds, tobacco, Indian meal, fruits (whether preserved or otherwise), 
cheese, dry fish, vegetables and roots, rags, hempen yarn, bags, cot- 
ton bagging and other articles used for bags or bagging, pleasure 
carriages, household furniture, skins and hides, musical instruments, 
looking-glasses, and all other articles that are perishab!e in their 
own nature, are warranted by the assured free from average, unless 
general; hemp, tobacco stems, matting, and cassia, except in boxes, 
free from average under twenty per cent., unless general ; and sugar, 
flax, flaxseed, and bread are warranted by the assured free from 
average under seven per cent., unless general; and coffee in bags 
or bulk, pepper in bags or bulk, and rice 

Premium, $266.67. free from average under ten per cent., unless 


general. 
85 Warranted not to load more than her registered tonnage 
with salt, guano, lead, marble, coal, or iron on any one pas- 
sage; also warranted not — carry grain in bulk, except from the 


ports of New York, Philadelphia, or Baltimore, and in all cases not 
to exceed one-half the registered tonnage, and the loading to be 
under the inspection of a surveyor appointed by the board of un- 
derwriters or by this company for that purpose. The vessel is not 
to proceed to sea with grain in bags or bulk on board without a cer- 
tificate from such inspector that the vessel is properly laden and 
fitted for ber intended voyage. 

In case of loss or damage to any part of a machine consisting, 
when complete for sale or use, of several parts, the insurers shall 
only be liable for the insured value of the part lost or damaged. 

Warranted by the insured free from damage or injury from damp- 
hess, change of flavor, or being spotted, diseolored., musty or mouldy, 
except caused by actual contact of sea-water with the articles dam- 
aged occasioned by sea perils. In case of partial loss by sea, damage 
to dry goods, cutlery, or other hardware, the loss shall be ascertained 
by a separation and sale of the portion only of the contents of the 

packages so damaged and not otherwise, and the same prac- 
86 tice shall obtain as to all other merchandise as far as practi- 

cabie. Not liable for leakage on molasses or other liquids, 
unless occasioned by stranding or collision with another vessel. 


If the voyage aforesaid shall have begun and shall have termi- 


nated before the date of this policy then there shalt be no return of 


premium on account of such termination of the voyage. 


In all cases of return of premium, in whole or in part, one-half 
per cent. upon the sum insured is to be retained by the assurers, 
$6,666.67, six thousand six hundred & sixty-six $j dollars. 


[On margin:] Warranted by the assured free from any claim for 
loss, damage, or expense arising from seizure, capture, detention, 
their consequences or the consequences of-any hostile act, whether 
lawful or unlawful, of any government, governments, or seceded 
States, or by unauthorized or lawless persons therein or otherwise, 
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and whether occurring in a port of distress or otherwise, anything in 
this policy to the contrary notwithstanding. 
STEPHEN CROWELL, President. 
W. L. MOLYNEAUX, Secretary. 
° Per M. 


S7 (Endorsed:) Aug. 29, ’83. 21773. Phenix Insurance 

Company. Inman,Swan & Co. Aug. 29, ’83, to Aug. 29, 
84. Cargo, per R. R’d, ferry-boats, & lighters. $6,666.67, @ 4 per 
cent., $266.67. Record, 11 folio. Frank & Du Bois. Copy. U.S. 
circuit court, dist. of South Carolina. Wm. H. Inman et al. vs. The 
S. Carolina R. R. Defendant’s Exhibit “CU.” (Copy.) A true copy. 
Nov. i8, 1884. J. B. Currey, notary public, N. Y. Co. 


88 Frank & Du Bois, fire, marine, and railroad insurance, 45 
& 47 William street. 


New York, Dec. 1st, 1883. 

It is hereby understood and agreed by the undersigned companies, 
insuring Messrs. Inman, Swann & Co., that proofs of loss of fire at 
Charleston, S. C., of Oct. 29th, 85, presented this day are to be con- 
sidered as if filed on Noy. 17th, as all papers and vouchers to prove 
such loss were forward- by Messrs. Inman, Swann & Co., with their 
consent, to the South Carolina R. R. Co. to collect loss from them ius 
common earriers, which, however, is not to prejudice Messrs. Inman, 
Swann «& Co.’s claim against the undersigned ins. Co.’s. 


No. 3556. MECHANICS’ & TRADERS’ INS. CO.., 
A. T. KINGMAN, Agent. 
No. 7265. GREENWICH INS. CO., 
M. A. STONE, See’y. 
No. 21773. PHENIX INS. CO., 
W. L. MOLYNEAUA. 
89 (Endorsed:) U. S. cireuit court, dist. of South Carolina. 


Wm. H. Inman ef al. vs. The 3S. Carolina R. R. Defendant’s 
Exhibit “D.” A true copy. Nov. 18, 1884. J. B. Currey, notary 
public, N. Y. Co. 


Frank & Da Bois, fire, marine, and railroad insurance, 45 & 47 
William street. 


New York, Jan. 18th, 1884. 

The undersigned companies having been notified by Messrs. In- 
man, Swann & Co. of loss by fire at Charleston, 8. C., on or about 
Oct. 29th, ’85, and proofs of loss having been presented to the South 
Carolina R. R. Co. direct on November the 17th, 83, with consent 
of said insurance companies, which, however, it was agreed 

90 upon should not prejudice the assurer’s claim against them, 
the claims having been agreed upon as filed with the in- 
surance companies on said Nov. 17th, in case the railroad should 
refuse to-pay and the claim being due on January 17th, $4, Messrs 
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Inman, Swann & Co. will still use every effort to collect the claim 
direct, and the undersigned insurance Co’s hereby agree to pay them 
(six} 6% interest from Jan’y 17th, ’$4, to the time when claim is 
collected. ‘This agreement, however, is not to prejudice their claim 
against the undersigned insurance companies. 

No. 3556. MECHANICS’ & TRADERS’ INS. CO., 
A. T. KINGMAN, Agent. 
GREENWICH INS. CO., 
M. A. STONE, Q 
PHENIX INS. CO., 
W. L. MOLYNEAUX. 


(Iindorsed:) U.S. circuit court, dist. of South Carolina. Wm. H. 
Inman etal. vs. The 8S. Carolina R. R. Defendant’s Exhibit “ E.” 
Nov. 18, 1884. A true copy. J.B. Currey, notary public, N. Y. Co. 


91 UNITED STATES OF rape Bees 
Southern District of New York, §° B00 

I, Jonathan B. Currey, a notary public in and for the city, county, 
and State of New York, do hereby certify that the reason for taking 
the foregoing deposition is that the said witness lives at a greater 
distance from the place of trial than one hundred miles, and that 
annexed hereto is the notice given the adverse party. 

I further certify that re Sth day of November, 1884, I was 
attended at my office, No. } Exchange Place, in said ‘city of New 
York, by George A. Black, yn for the plaintifls on said exami- 
nation, and by Horace Barnard, attorney for the defendant on said 
examination, and by the said witness, Bernard 8. Clark. 

That the said witness was by me cautioned and sworn to testify 
the whole truth and carefully examined; that his testimony was 
taken by a stenographer and reduced to writing pursuant to the 
stipulation hereto annexed and thereafter subscribed by the said 

witness in my presence; that I am not of counsel or attorney 
2 to either of the parties nor in any way interested in the event 
of the cause named In said caption. 
In.witness whereof I have hereunto set my hand and official seat, 
at the city of New York, this 18th dav of November, isS4. 
[SEAL. | J. B. CURREY, 
Notary Public, # 158, N. Y. Co. 


a 


Notary’s & stenographer’s fees, $30. 


J. B. CURREY, N. P. 
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[n the Circuit Court of the United States, District of South Carolina. 


WitttaAM H. Inman, Jonn H. Inman, James Swann, BeRNAkD S. 
Clark, and Robert W. Inman, Citizens of the State of New York, 
Copartners Trading under the Firm Name of Inman, Swann & 
Co., Plaintiffs, 

against 

Tue Sourn Carouina Rattway Company, a Body Corporate under 

the Laws of South Carolina, Defendant. 


93 After hearing the testimony, argument was made by Mr. 

Nathans on behalf of the plaintiffs and by Messrs. Simonton 
and Barker on behalf of the defendant, and the plaintiffs, by their 
attorney, Mr. Nathans, prayed the court to instruct the jury; and 
the defendant, by its attorneys, Messrs. Simonton and Barker, also 
prayed the court to instruct the jury, which instructions and bill of 
exceptions are in the words and tenor following: 


Plaintiffs’ Bill of Exceptions. 


THe UNITED STATES OF AMERICA, 
listrict of South Carolina, Fourth Circuit: 


Wittram H. Inman, Jonn H. INMAN, JAMes Swann, BERNARD S. 
Clark, and Robert W. Inman, Citizens of the State of New York, 
and Copartners in Trade under the Firm Name of Inman, Swann, 
& Company, Plaintiffs, 

against 
Tue Soutsa CarRotina Rat~way Company, a Corporation Cre- 
Y4 ated under the Laws of South Carolina, Defendant. 


The issues in said action came on for trial before the honorable 
the judges of the circuit court of the United States for the district of 
South Carolina. 

A jury was called and sworn. 

The plaintiffs, to maintain the issue on their part, examined Ber- 
nard §. Clark, who proved the delivery of the cotton to the Green- 
ville and Columbia railroad to be carried to plaintiffs at New York, 
the receipt of the cotton by the defendant as a connecting carrier, 
its destruction by fire at Charleston on the twenty-ninth day of Oc- 
tober, A. D. 1883, while in the custody of the defendant, awaiting de- 
livery to the next connecting carrier, and that the value of said 
cotton, less freight, — $10,717.21; that the form of the bills of lading 
given to the agent of plaintiff by the Greenville and Columbia 
Railroad Company, the first carrier, was as follows: 

Piedmont Air Line. 
Bill of Lading. 
LAURENS, Oct. 18, 1883. 
95 Received of W. H. Stapleton — bales of cottun, marked, 
numbered, and weighing as below, to be transported by Co- 
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lumbia and Greenville Railroad Company and connecting lines and 
steamships (with liberty to compress) unto order notify Inman, 
Swann & Company, at New York, upon payment of 74 — per 100 
lbs., as per bale, freight, and upon the following conditions, viz : 

Neither the Columbia and Greenville Railroad Company, the 
companies constituting the through line, nor any one of them, will 
be responsible for anv loss or damage, delay or detention, arising 
from the act of God, public enemies, mobs, riots, insurrections, 
pirates, robbers, or any usurped civil or military authority, storage, 
the effect of heat ana cold, dampness, rust, loss, and weight, mend- 
ing, whether the cotton be in actual transit or be waiting shipment 
or delivery cr be in depose at stations, on wharves, or at sea, or in 
port, or in cars, boat, vessel or steamer. 

Neither the Columbia & Greenville Railroad Company nor any of 
the railroad or steamship companies over which the cotton shall 

pass will be responsible for any loss, damage, or detention 
96 arising from fire after delivery of said cotton to any vessel, 

steamship, steamship company,or other water carrier, whether 
such fire occurs on board such vessel or steamship or while in the 
custody or possession of any steamship company or other water car- 
rier awaiting transhipment or delivery. 

[t is further understood and agreed between the parties hereto 
that the railroad company above mentioned or any railroad, steam- 
ship company, or other water carrier by whom this cotton may be 
transported, will not be responsible for any loss, damage, or delay 
caused by accident or damage to machinery, collision, ice, storm, 
shipwreck, or any other accident of the seas, bays, or rivers, as they 
assume no marine risk whatever; and neither the said companies 
constituting this line nor any of them will be liable for any loss or 
damage unless the claim be made, in writing, within twenty-four 
hours after the delivery of the cotton, and the amount of such loss 
or damage must be adjusted in the presence of an officer of the line 
before the same be removed from the company’s warehouse or sta- 
tion at destination. 

And it is farther stipulated and agreed that in case of any 

v7 loss or damage done to or sustained by any cotton herein re- 
ceipted for during transportation, whereby any legal liability 

may be incurred by the terms of this contract, that the company 
alone shail be held responsible therefor in whose actual custody the 
cotton may be at the time of the happening of such loss or damage, 
and the company incurring such liability shall have the benefit of 
any insurance which may have been effected upon or on account of 
said cotton. The delivery by any navigation company, where it 1s 
the last carrier, shall beat its wharf, and, at its option, — not removed 
during the day of their arrival, they may be stored at owner’s ex- 
pense or risk or permitted to lie where landed. The steamers of the 
companies of this line are at liberty to touch at any port or ports, 
to tow and assist vessels in all situations, to tow barges and lighters, 
laden or unladen, and to transfer to lighters or to any other steam- 
ship or vessel, and to sail with or without pilots. All articles of 
freight on arrival at place of destination are at the risk at expense 
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of the owner. Loss or damage claims for cotton carried under 


98 this bill of lading will be settled only on basis of weights en- 
tered hereon. 
No. of bales. Marks. Weights. 


[n witness whereof the agent hath affirmed to one bill of lading. 


(Signed) J. H. BOWNY. 


Upon eross-examination by defendant the witness testified that 
plaintiffs had open policies of insurance in the Phenix, Traders’ & 
Merchants’, and Greenwich Insurance Companies. 

Q. Has the firm of Inman, Swann & Company received any in- 
demnity for the loss occasioned by the burning of the cotton men- 
tioned in this matter? 

A. We have not. ' 

Q. Has the firm of Inman,Swann & Company received any indem- 
nity ? 

A. No, sir. 

Q. Has any one for it—for that firm ? 

A. No, sir. 

Q. Have you any agreement with either of the insurance com- 
panies mentioned before in relation to this loss on this cotton other 
than is expressed on the face of their respective policies ? 

A. We have. 


Q. Is it in writing ? 


99 A. It 1s. 
(). Will you produce it ? 


A. | produce them. 


The agreements are as follows and were made after the fire and 
before suit: 


Frank & Du Bois, fire, marine, € railroad insurance, 45 & 47 William 


street. 


New York, Nov. 17, 1883. 
To Inman, Swann & Co.: 

In accordance with the provision of this policy the estimated loss 
sustained by this company of $3,667.00 In consequence of fire at 
Charleston, S. C., about Oct. 29th, 83, is hereby reinstated and 
$114.90 additional premium is charged by this company therefor, it 
being fully understood and agreed that when the above loss is 
finally adjusted the amount reinstated and the premium charged 
shall be made correct. 

Attached to this policy, Z1éis. 

PHENIX INS. CO. 
PHENIX INS. CO., 
By W. L. MOLYNEAUX, 


Per W.S. 
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100 Frank & Du Bois, fire, marine, and railroad insurance, 45 & 
47 William street. 


New York, Dec. 1st, 1883. 

It is hereby understood and agreed by the undersigned companies 
insuring Messrs. Inman, Swann & Co. that proofs of loss of fire at 
Charleston, 8. C., of Oct. 29th, 1883, presented this day, are to be 
considered as filed on November 17th, as all papers and vouchers 
to prove such loss were forwarded by Messrs. Inman, Swann «& Co., 
with their consent, to the South Carolina R. R. Co. to collect loss 
from them as common carriers, which, however, is not to prejudice 
Messrs. Inman, Swann & Co.’s claim against the undersigned ins. Co’s. 


No. 3556. MECHANICS’ & TRADERS’ INS. CO., 
A. T. KINGMAN, Agent. 

No. 7265. GREENWICH INS. CO., 
M. A. STONE, Sec’t’y. 

No. 2173. PHENIX INS. CO., 


W. L. M,, M’9’r. 


Frank & Du Bois, fire, marine, and railroad insurance, 45 & 47 
William St. 


New York, Jan. 18th, 1884. 

101 The undersigned companies having been notified by Messrs. 

Inman, Swann «& Co. of loss by fire at Charleston, 8. C., on 
or about Oct. 29th, 88, and proofs of loss having been presented to 
the South Carolina R. R. Co. direct on Noy. 17, ’83, with consent of 
sald insurance companies, which, however, it was agreed upon 
should not prejudice the assurer’s claim against them, the claims 
having been agreed upon as filed with insurance companies on said 
Nov. 17th, in case the railroad should refuse to pay, and the claim 
being due on Jan. 17th, 1884, Messrs. Inman, Swann & Co. will still 
use every effurt to collect the claim direct, and the undersigned in- 
surance companies hereby agree to pay them (six) 6% interest from 
January 17th, 84, to the time when claim is collected. This agree- 
ment, however, is not to prejudice their claim against the under- 
signed insurance companies: 


No. 3556. MECHANICS’ & TRADERS’ INS. CO., 
A. T. KINGMAN, Ag’t. 

No. 7265. GREENWICH INS. CO. 
M. A. STONE, Sec’y. 

No. 21773. PHENIXINS. CO., 


W. L. M., M’o’r. 


Question. Do you not wish to modify your statement in regard 

to the receipt by Inman, Swann «& Co. of any indemnity for the 

loss occasioned by the burning of the cotton? The question 

102. ~=that I asked you before was, “ Has the firm of Inman, Swann 

& Co. received any indemnity for the loss occasioned by the 

burning of the cotton mentioned in this matter?” and you answered 
that you had not. Now, do you wish to modify that statement? 
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Answer. No. I don’t think there was any indemnity atall. Noth- 
ing indemnifies me but money. 

Q. Do you know what and by whom instructions to bring the 
suit were given, if any? 

A. They were given by me. 

(. Were they in writing; are they in your possession, and will 
you produce them ? 

A. My recollection is that the instructions were given in the form 
of a telegram. 

. You have not got it? 

A. No, sir. 

(). Addressed to whom, was it? 

A. Addressed to Mr. Gallgher, in Charleston, South Carolina. 

). What was Mr. Gallagher's business? 
A. I believe he was an adjuster of averages—an insurance man. 

Q. Was there any other agreement with the insurance companies 
or either of them in relation to the bringing of this suit? 

A. No, sIr. 
103 Q. No agreement as to who should pay the costs and ex- 
penses of the same? 

A. There was no agreement except in this wise: That Mr. Gal- 
lagher said to me there would be no expense to us. 

Q. What, if anv, was Mr. Gallagher’s connection with this matter ? 

A. He was introduced to me at first by our insurance brokers as 
one who had several cases growing out of this loss by this fire; he 
wanted our case. 

@. Did he say whom he wanted it for? 

A. He had a lot of other cases he said and wish- to represent 
them all. 

(). In your conversation with him relating to your claim did Mr. 
Gallagher ever mention the Insurance companies who issued policies, 
marked Defendant’s Exhibits A, B, & C, to you ? 

A. No. sir. 

(. (Repeated.) 

1. I don’t think he mentioned the companies by name. 
Q. Did he represent himself to be their agent ? 
\. No; he did not. 


Q. Were you in any way informed that he was their agent? 
A. | was not. 
104 Q. When Mr. Gallagher told you that you would be at no 


expense in the matter did he say who would pay it? 

A. He did not. 

Q. Did you put any faith in his assurance that you would not be 
at expense In the matter? 

A. I put faith in it; I am the one who had all to do with this 
thing, anyhow. 

Q. Why did you put faith in it? 

A. Beeause I believed I could depend upon what he said. 
Q. Do you not know that Mr. Gallagher represented the Insurance 
companies Issuing Defendunt’s — A, B, & C (policies) ? 

A. I did not know it. 
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Q. Have you any reason to believe so? 

A. Iam rather inclined to think he did and does now. 

Q. You have had the entire management of this whole matter 
you say, haven’t you? 

A. Yes, sir; I have. 

Q. And what do you understand the arrangement with the in- 
surance comp anies or their agent to be in relation to this suit? 

A. By our policies, in case of loss, we have to pay four per cent. 
on that loss, to keep our policy good, for twenty thousand dollars, all 

the time. My object is to get this money from the railroad 
105 companies and save this four per cent. ; and $150.00 average 

comes in there, and in case I don’t get it from them to fall 
back on my insurers—the insurance companies—and make them 
pay it. That is the exact reason, and if I don’t get it from them 
the idea is that I will fall back on the insurance company. 

Q. (Repeated.) 

A. Under that the insurers are to pay my loss In case I am un- 
successful in getting it from the railroad company. 

(). (Repeated.) 

A. Well, Iam inclined to believe that Mr. Gallagher may have 
some arrangement with the companies, but it is all guess-work in re- 
gard to that arrangement. 

Have you never had any direct communication with either of 
these companies or officers of them in regard to this matter ? 

I have not. 

Do you know whether the firm of Inman, Swann & Co. has 
borrowed any money from either the Phenix, Mechanies’ & Traders’, 
or the Greenwich company since Dee. Ist, 1885 ? 

A. They never borrowed a dollar, prior or after, from any of 

them. 
106 (). Has your firm agreed to wait and not to present its 
claim on the insurers under the policies insured until after 
it shall have tried to collect its claim from the railroad company, 
the defendants here in this suit? 

A. We have not. These are the only agreements (indicating de- 
fendants’ exhibits of December Ist, 1883, and January 18, 1884). 

Q. Your costs and expenses, don’t you expect to get them back ? 

A. I expect Gallagher will look after that. 

Q. Do you know whether any part of these expenses have been 
paid, and by whom, if you know ? 

A. Of course I don’t know anything about that. 

Q. Your firm, has it paid or agreed to pay any of the expenses of 
this suit ? 

A. It has not. 

Q. Did you or your firm employ any counsel for plaintiff in this 
suit? 

A. We authorized Mr. Gallagher to bring suit. 

Q. (Repeated.) 

A. No; not personally. 

Q. W as not your authority to Mr. Gallagher merely to use your 
names as plaintiffs in this suit ? 
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His authority was to bring suit in our name if he failed to col- 
lect from the railroad. 

On redirect examination witness testified that plaintiffs were the 

owners of the cotton, and did not authorize ugent lo tuke bill 
LO7 of lading with insurance clause. 

Q. You have made your claim on the railroad company, 
the defendant, under the bill of lading contrary to that clause, 
haven’t you? 

A. We have. 

@. You have received the balance of cotton and settled the freight 
with def’ts under the same bill of lading, have you not? 

A. We received the balance of the cotton and settled for the 
freight on the same under the same bill of lading. 

(. You were the owner at the time of shipment, you say. Your 
dive me at the time of shipment acce pte Md that bill of lading, did he 
hot ; 

He did. 

Q. He had authority to accept bills of lading, didn’t he? 

A. Yes. 

Q. Your agent had authority to accept these bills of lading for 
you, had he not? 


. 


} 


A. He had authority to take bills of lading for the cotton, but 
had to accept what the company would give him or no bill of 
lading. 


105 The policy issued to plaintiffs on cotton burned by the Me- 
chanics’ and Traders’ Ins. Co. bears date 7th Sept., LSS3, and 
contains the following provisions: 

“Tt is also agreed and understood that in case of loss or damage 
under this policy the assured in accepting payment therefor hereby 
and by that act assigns and transfers to the said Insurance company 
all his or the; ir right to claim for loss or damage as against the car- 
rier or other person or persons, to inure to their benefit, however, to 
the extent only of the amount of the loss or damage and attendant 
expenses of recovery paid or incurred by the said insurance cotn- 

pany; and any act of the insured waiving or transferring or 
109 ~=—tending to defeat or decrease any such claim against the car- 

rier or such other person or persons, whether before or after 
the insurance was made under this policy, shall be a cancellation of 
the lability of the said Insurance company for — on account of the 
risk insured for which loss is claimed. * * In the event of 
loss the assured agreed to subrogate to the insurers all their claims 
against t the transporters of said cotton, not exceeding the amount 
paid by said insurers.” 

Similar provisions are contained in the policy issued by the Green- 
wich Company to the plaintiffs on cotton di stroyed. The polic: y 
issued by the Phenix Ins. Co. on said cotton contained the following 
provision: “In case of any agreement or act, past or future, by the 
insured whereby any right of recovery of the insured against any 
persons OF corporal ions is released or lost, whl ch woul L On accept- 
ance of abandonment or payment of loss by this company, — belonged 
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to this company but for such agreement or act; or, in case this in- 
surance is made for the benefit of any carrier or bailee of the prop- 
erty insured other than the person named as insured, the com- 

pany shall not be bound to pay any loss, bat its right to 
110 __—sretain or recover the premium shall not be affected;” also 

the farther provision, “that in the event of loss the insured 
agree to subrogate to the insurers all their claims against the trans- 
porters of said cotton, not exceeding the amount paid by said insur- 
ers.” 

Plaintiffs then rested their case. The defendant offered no testi- 
mony and asked the court to direct a verdict for the defendant 
under the following instruction submitted by its attorneys, Simonton 
& Barker. 

lirst. 

That the bill or bills of lading under which the cotton of plaintiffs 
in this case was transported by the defendant constituted the con- 
tract of the parties, and the plaintiffs are bound by the stipulation 
that the defendant company “shall have the benefit of any Insur- 
ance that may have been effected upon or on account of said cot- 
ton.” 

Second. 


That the plaintiffs, before they can recover against defendant here, 
must show that they have performed their part of this contract 
by proving that they have given to the South Carolina Rail- 
11] way Co. the benefit of the Insurance, or that they have been 
ready to perform their contract by tendering such benefit, 

and that the same has been refused. 


Third. 


That if the jury find that an agreement was made between plain- 
tiffs and their insurers by which the insurers waived proofs of loss 
and admitted the claim of plaintiffs to be due by them on the Ist 
of January, 1884, and plaintiffs agreed to give time upon said claim 
to the insurers and meantime to press the claim for the cotton against 
the South Carolina Railway Company, defendant, in consideration 
of the payment to plaintiffs by their insurers of 6% interest per 
annum on said admitted claim from Ist January, 1854, then plain- 
tiffs cannot recover, and verdict must be for defendant. 


Fourth. 


Unless the jury finds that the loss occurred from the fraud or neg- 


ligence of the defendant company they must find for the defendant, 
Fifth. 
That before the jury can find that the loss occurred from 
112 the negligence of the company they must find that the loss 
occurred from the failure of the company to take some pre- 
caution or to do sume act which was reasonable and proper under 
the circumstances. 


_— 
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The plaintiffs’ attorney then prayed the court to instruct the jury— 
First. 


That the stipulations in the bills of lading giving the defendant 
the benefit of insurance effected by the plaintiffs is unreasonable, 
contrary to public policy, and the duties and obligations imposed 
by law upon carriers, and therefore void. 


But the court refused said instruction, and plaintiffs, then and 
there and before the jury had withdrawn from the bar, did except to 
said refusal, and prayed the court to sign and seal said exception, 
which is accordingly done. 


HUGH L. BOND, C’t Judge. [stat] 
And plaintiffs prayed the court to instruct the jury— 
Second. 


That if the stipulation in the bills of lading under which the 

cotton of the plaintiffs was to be transported by the defendant 

113 ~—s giving to the earrier the benefit of insurance is valid, then 

such stipulation only entitles the defendant to such insurance 

upon payment by it of plaintiffs’ los¢, unless the plaintiffs have 
already been paid by the insurer. 

But the court refused said instruction, and plaintiffs,then and 
there and before the Jury had withdrawn from the bar, did except 
to said refusal, and prayed the court tosign and seal said exception, 
which is accordingly done. 


HUGH L. BOND, C’t Judge. [srat.] 
Third. 


That if the stipulation in the bills of lading under which 
plaintiffs’ cotton was to be transported de the defendant giving to 
the carrier the benefit of plaintiifs’ insurance is valid, then such 
stipulation only entitles the defendant to such insurance as it is in 
the hands of the plaintiffs, and if the policy is void or unproductive 
this is no defence, and the plaintiffs are entitled to recover in this 
action. 

But the court refused said instruction, and _ plaintiffs, then 
114 and there and before the jury had withdrawn from the bar, 
did except to said refusal, and prayed the court to sign and 

seal said exception, which is accordingly done. 


HUGH L. BOND, Ct Judge. [sEAt.] 
fourth. 


That if the stipulation in the bills of lading under whieh 
plaintiffs’ cotton was to be transported by the defendant giving the 
carrier benefit of insurance effected by plaintiffs 1s valid, then no 
legal obligation arose therefrom that the plaintiffs should effect 

a ) 
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valid insurance, and if such insurance is invalid this is no defense 
to plaintiffs’ action. 

But the court refused said instruction, and plaintiffs, then and 
there and before the jury had withdrawn from the bar, did except 
to said refusal, and prayed the court to sign und seai said exception, 
which is accordingly done. 


HUGH L. BOND, C’t Judge. [seat] 
Fifth. 


115 of lading giving the carrier benefit of the insurance may 
or may not have insured as they please, the defendant takes 
such insurance if effected subject to all infirmities, and the same 


constitutes ho defence to plaintiffs’ action. 


That AS the plaintiffs under the stipulation in the bills 


But the court refused said instruction, and plaintiffs, then and 
there and before the jury had withdrawn from the bar, did except 
to said refusal, and prayed the court to sign and seal said « xception, 
which is accordingly done. 


HUGH L. BOND, C’t Judge. [sEAt.] 


sixth. 

That the carrier does not lose his character as carrier by reason 
of a stipulation giving him the benefit of insurance by the shipper 
or owner, and that as carrier be is primarily liable for loss or dam- 
age, 1f not arising from causes exempted by law or his contract, and 
if the defendant desires the benefit of plaintiffs’ insurance it must 
first pay the loss sustained by them. 

But the court refused said instruction, and plaintiffs, then 
116 =and there and before the jury had withdrawn from the bar, 
did except to said refusal, and praved the court to sign and 

seal said exception, which is accordingly done. 


HUGH L. BOND, C’t Judge. [sear] 


Seventh. 


That the defendants, under the bills of lading in question and 
not exempt from loss by fire as such exemption under said bills of 
lading, only apply to the carrier by water. 

But the court refused said instruction, and plaintiffs, then and 
there and before the jury had withdrawn from the bar, did except 
to said refusal,and prayed the court to sign and seal said exception, 
which is accordingly done. 


HUGH L. BOND, C’t Judge. [SEAL. | 


Before the court ruled upon the instructions asked for by plain- 
tiffs the defendant’s counsel asked leave to withdraw their fourth 
and fifth instructions, which was granted by the court, and 

117} ~=whereupon the court, in lieu of the instructions asked for by 
plaintiffs, granted the instructions asked for by the defend- 
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ant's counsel and adopted said instructions as its charge to the jury, 
and directed the jury if they found the facts stated in the charge to 
find a verdict for the defendant. 

Whereupon the counsel for the plaintiffs, before the jury had with- 
drawn from the bar, did except to each and every instruction so 
given and charged and to the direction so given to the jury. 

The jury, under the instructions of the court, then found a verdict 
for the defi ndant. 

Wherefore the said plaintiffs praved the honorable the judge of 
the said court to sign and seal their foregoing bill of exceptions, 
which is accordingly done this 17th day of April, A. D. 1885. 


HUGH L. BOND. [seat] 


118 And on the 25th day of April, A. D. LSS5S, came into court 

the plaintiffs, Inman, Swann & Co., by their attorney, J. N. 
Nathans, and obtained the following order for writ of error and 
allowance of appeal, which order is in the words and tenor following 


a | . 
> 


Order. 


UNITED STATES OF AMERICA, 
District of Nouth (Carolina. Fourth Circuit h 


In Cireuit Court. 


WittiAmM H. Inman, Bernarp S. Crark, Joun H. INMan, JAmeEs 
Swann, Citizens of the State of New York, Copartners Trading 
under the Firm Name of Inman, Swann & Co., Plaintiffs, 

against 
Tue Sourm Caroittina Rattway Co., a Body Corporate under the 
Laws of South Carolina, Defendant. 

119 The plaintiffs’ exceptions in thts case having been signed 

and sealed by the judges of this court, and the plaintiffs hav- 
ing in open court prayed that their writ of error should be allowed 
that the errors of law should be corrected and set aside in the Su- 
preme Court of the United States— 

[t is now ordered that the prayer of the plaintiffs be granted and 
the writ allowed upon the plaintiffs entering and executing bond, 
with good sureties, to be approved by the Judges of this court, in the 
sum of two hundred and fifty dollars, to answer all damages and 
costs if the said writ shall be adjudged against said plaintiffs. 

[t is further ordered that the plaintiffs entering into and executing 
said bond the same shall be, when approved by the judges of this 
court, a supersedeas of the Judgment in this case 


HUGH L. BOND, C’t Judge. [seat.] 


120 And on the 27th day of April, A. D. 1885, came into court 

the defendant, The South Carolina Railway Company, by its 
attorneys, Simonton & Barker, and filed the following judgment, 
which judgment is in the words and tenor following : 
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Judgment. 


UNITED States oF AMERICA, 
District of South Carolina, Fourth Circuit: 


In the Circuit Court. 


INMAN, SWANN & Co., Plaintiffs, 
against 
THe Soutrw CAROLINA Raitway Company, Defendant. 


Judgment by the court or Jury. 


This action having been brought to a trial at a circuit court held 
on the seventeenth day of April, A. D. 1885, and a verdict for the 
defendant having been rendered therein by the jury, and the costs 

having been adjudged at eighty-three ;°; dollars— 
121 Now, on motion of Simonton & Barker, attorneys for said 
defendant, it is adjudged that the South Carolina Railway 
Company recover of said Inman, Swann & Co. eighty-three 7°; dol- 
lars costs. 
SIMONTON & BARKER, 
Defendants’ Attorneys. 


Taxed costs signed, judgment, & execution. 
April 27th, 1885. 
J. E. HAGOOD, 
CC.C8HU.S., Dist. S. C. 


And on the 27th day of April, A. D. 1885, came into court the de- 
fendant, The South Carolina Railway Company, by its attorneys, 
Simonton & Barker, and issued the following execution, which ex- 
ecution is in the words and tenor following : 


Execution. 


THe Unitrep Srates or AMERICA, 
District of South Carolina, Fourth Circuit : 


In the Circuit Court. 


122. To T. J. Tuomey, Esq., United States marshal, or his lawful 
deputies, Greeting: 

Whereas judgment was rendered on the seventeenth day of April, 
one thousand eight hundred and eighty-five, in an action in the cir- 
cuit court of the United States for the district of South Carolina, be- 
tween Inman, Swann, & Co., plaintiffs, and The South Carolina 
Railway Company, defendant, in favor of said defendant, against the 
said plaintiffs, for the sum of eighty-three 2°, dollars costs and 
charges therein, as appears to us by the judgment roll filed in the 
office of the clerk of the said court: 

And whereas the sum of eighty-three ;,°; dollars costs and charges 
aforesaid are now actually due thereon: 


-< 
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Therefore we command you that you satisfy the said judgment out 
of the personal property of the said judgment debtors within your dis- 
trict, or if sufficient personal property cannot be found then out of 
the real property in your district belonging to such judgment 
debtors on the day when the said judgment was so docketéed in your 
district, or at any time thereafter in whose hands soever the same 

may be, and duly return this execution according to law to 
125 the clerk of the said court at Charleston, S. C. 
Witness Hon. Morrison R. Waite, Chief Justice of the United 
States, at Charleston, S. C., the twenty-seventh day of April, one thou- 
sand eight hundred and eighty-five. 
[ SEAL. | SIMONTON & BARKER, 
Def’ d’t’s Attorneys. 


J. E. HAGOOD, 
C.C.C.U.S., Dist. 8. C 


Statement. 


Aeeet OF MIO cnndicin dine ee cmnnteniinins 
ON eee Ga ea ree, SRO sO AN ey Soa oeMe te inane ainsi didi 
I Seca “ger ee AE TE Ee a IIe Tee 
RERIGE cncnds ented tanita an onan anne ee 
Se eke ee ne ec EN, 5 gw) te sian — 
DORR |S OGROG ciniindegns tener ennnncennneeenen eee 
ee ee 


(Endorsed :) No. roll 890. United States of America, dis- 

124 ~—s trict of South Carolina, fourth circuit. Inman, Swann & Co., 

plaintiffs, against The South Carolina Railway Company, de- 

fendant. Execution against property. ‘T. J. Taomey, U.S. marshal 

for said district: Levy and collect $55.20, with interest from the — 

day of ——, besides your fees, ec. Simonton & Barker, attorneys for 
judgment creditor-. 


And on the 25th day of April, A. D. 1885, came into court the 
plaintiffs, Inman, Swann & Co., by their attorney, J. N. Nathans, and 
tiled the following bond in error, which bond in error is in the words 
and tenor following: 
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125 Bond. 
Supreme Court of the United States. 


Witriam H. Inman, Jonn H. Inman, JAMES SWANN, BERNARD S. 
Clark, and Robert W. Inman, Citizens of the State of New York 
and Copartners in Trade under the Firm Name of Inman, Swann 
& Company, Plaintiffs, 

against 

THe SoutH Caronttna RAILway CoMPANY, a Corpor ation Created 

under the Laws of South Carolina, Defendants. 


Know all men by these presents that we, 5. Y. Pupper, Jr., of the 
city of Charleston and State of South Carolina,and Ansley D. Cohen, 
of the city of Charleston and State of South ( ‘arolina, and B. 
126 Mantone, of the city of Charleston and State of South Carolina, 
are held and firmly bound unto the South Carolina Railway 
Company, a corporation created under the laws of South Carolina, 
in the sum of two hundred and fifty dollars ($250.00), to be paid to 
the said The South Carolina Railway Company, their successors or 
assigns; to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of our 
heirs, executors, and administrators, fir mly by these prese nits. 
Sealed with our seals and dated this twenty-fifth day of April, A. 
D. 1885. 
Whereas the above-named Inman, Swann & Co. hath prosecuted 
a writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the above-entitled action by the circuit 
court of the United States for the district of South Carolina: 
Now, therefore, the condition of this obligation is such that if the 


above-named Inman, Swann & Co. shall prosecute their said writ of 


error to effect and answer all costs and damages if said In- 
127) = man, Swann & Co. shall fail to make good their plea, then 
this obligation shall be void ; otherwise to remain in full force 
and virtue. 
. XY. LUPPER, JR. [L. 8. ] 
ANSLEY D. COHEN. [t. s. 
Bb. MANTONE. tee 


Sealed and delivered in presence of— 
F. M. WATERS. 


STATE OF SouTH CAROLINA, County of Charleston: 


Ansley D. Cohen, one of the obligors named in the within bond, 
being duly sworn, says that he is a resident and land-holder within 
this State and is worth the sum of two hundred & fifty dollars over 
and above all his liabilities which he owes or has incurred and ex- 
clusive of property exempt by law from levy and sale under an 


execution. 
ANSLEY D. COHEN. 


a Ae. fn 


At Mei. acl 


THE SOUTH CAROLINA RAILWAY CO. vo 


Sworn to before me this 25th day of April, A. D. 1885. 
J.B. R. FINLEY, [1.s.] 
Notary Public. 


128 Srare or Soutn Caronina, County of Charleston: 


B. Mantone, one of the obligors named in the within bond, being 
duly sworn, says that he isa resident and Jand-holder within this 
State, and is worth the sum of two hundred and fifty dollars over 
and above all his debts and liabilities which he owes or has incurred 
and exclusive of property exempt by law from levy and sale under 
an execution. Bb. MANTONE. 


Sworn to before — this 25th day of April, 1885. 
J. B.R. FINLEY, [1.8.] 
Notary Public. 


STATE OF SoutH CAROLINA, County of Charleston: 


On the 25th day of April, 1885, before me personally came S. Y. 
Tup yper, Jr., Ansley D. Cohen, and B. Mantone, and on the — day 
of ———-, 1885, came ——— ae, ae ee, ce en, C9 EG ROW 
and know n to me to be the indiv iduals described and who executed 
the within instrument, and severally acknowledged to me that they 


executed the same. 
J. B. R. FINLEY, [t.s.] 
Notary Public. 
Approval of bond. 
Apl. 25, 1885. 
HUGH L. BOND. 


| Endorsed 3 No. roll 890. United States of asap, district of 
South Carolina, fourth cireuit. Inman, Swann & Co. : s. The South 
Carolina Railway Co. et al. Appeal bond. Filed 2 5 April, 1885. 
J. Ei. Hagood, C. C. C. U.S., dist. S. C. 


129 And on the 29th day of April, A. D. 1885, came into court 

the plaintiffs, Inman, Swann & Co., by their attorney, J. N. 
Nathans, and filed the following writ of error, which writ of error is 
in the words and tenor following: 


Writ of Error. 
130 Tue Usitrep STATES OF AMERICA: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of South 
Carolina, ¢ rreeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 


a 


between William H. Inman, Jolin H. Inman, James Swann, Bernard 


S. Clark, and Robert W. Inman, citizens of the State of New York 
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and copartners in trade under the firm name of Inman, Swann & 
Company, plaintiffs, and the South Carolina Railway Company, { 
corporation created under the laws of South Carolina, defendant, a 
manifest error hath happened, to the great damage of the said 
plaintiffs, as by their complaint appears, we being willing that 
error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under 

your seal, distinctly and openly, you send the record and 
13] proceedings aforesaid, with all things concerning the saine, 

to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 
second Monday on October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the laws and custom of the United States should be done. 

Witness the Honorabie Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this the 20th day of April, 
in the year of our Lord one thousand eight hundred and eighty- 
five (1885). 

[Seal U.S. Circuit Court, District of So. Carolina. ] 
J. E. MAGOOD, 
CO.C.C. U.S. Dist. S. C. 


= 


132 I certify that on the 11th day of May, 1885, I served C. H. 
Simonton, one of the attorneys in this cause, personally with 
a copy of the within by leaving the same with him. 
W. D. HANNIFIN, 
Deputy U. S. Marshal. 


133 | Endorsed :| Entered — docket — civil cases, folio 76. T. 

J.Tuomey, U.S.marshal. 6 May,’85. United States of Amer- 
ica. No. roll 890. William H. Inman, John H. Inman, James 
Swann, Bernard 8. Clark, and Robert W. Inman, citizens of the 
State of New York and copartners in trade under the firm name of 
Inman, Swann & Company, plaintiffs in error, against The South 
Carolina Railway Company, a corporation created under the laws 
of South Carolina,defendant in error. J.N. Nathans,att’y for plain- 
tiffs in error. Writ of error. Original. Filed April 29, 1885. J. 
I. Hagood, C. C. C. U.S., dist. S. C. 


134 Uwnirep States or AMERICA, 
District of South Carolina, Fourth Circuit : 
In the Cireuit Court. 
I, J. E. Hagood, clerk of the circuit court of the United States 
for the district of South Carolina, do hereby certify that the fore- 


going is a true and correct copy of the records, proceedings, and of 
the verdict in the case of Inman, Swann and Company, plaintiffs, 
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against The South Carolina Railway Company, defendant, rendered 
as aforesaid, together with all the proceedings had in the cause re- 
lating to the same. 

Given under my hand and seal of said court, at clerk’s office, in 
the city of Charleston and district of South Carolina, this the 26th 
day of September, A. D. 1885. 

[Seal U.S. Cireuit Court, District of Soe. Carolina. | 
JI. E. HAGOOD. 
cc Cc Ek. eee ee 


Endorsed on cover: South Carolina €. C. U.S. No. 352. Wil- 
liam H. Inman, John H. Inman, James Swann, Bernard 8. Clark, 
and Robert W. Inman, copartners under the firm name of Inman, 
Swann & Company, plaintiffs in error, vs. The South Carolina Rail- 
wavy Company. Kiled October 8. 1885. 
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WM. H. INMAN et al., 
Plaintiffs in Error, 


is. 


THE SOUTH CAROLINA RAILWAY CO.,, 


Defenda nt WW Error. 


ae err te hn ee A 


GEO. A. BLACK, 
OF Counsel tor Plaintiffs in Error. 
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SUPREME COURT OF THE UNITED STATES. 


WiiuiAmM H. INMAN eT AL 
Plaintiffs in Error, 
Bnief for Plain- 


VS. a ne 
tiffs in Error. 


THe SoutrwH Caronina Rarway Com-' 
PANY. 


Preliminary Statement. 


The question involved by the record of this appeal is 
one arising out of the conflicting interests of common 
carriers and insurance companies, and presents the 
opposite of the situation which was before this Court 
in the case of the Phenix Insurance Co. vs. Erie and 
Western Trans. Co. (117 U. S., 312). 

This Court having in many decisions affirmed the 
doctrine that the common carrier cannot by any form 
of contract made with its shippers exempt itself from 
liability for its own negligence, the carrier has by in- 
venious devices attempted ¢o get round the effect of 
these decisions, and the case of the Phenix Ins. 
Co. vs. the Erie and W. Trans. Co., above referred 
to, has proved that one of these devices has received 


the sanction of this Court. 


The device presented in the present case is similar 
to that in the case of the Phenix Ins. Co. vs. E. & W. 
Trans. Co., viz., phraseology inserted in the bill of 
lading by which the carrier“ Incurring such liability 
“shall have the benefit of any insurance which may 
“ have been effected by the shipper,” the difference im 


ee ee 


nas alate eapene 


+) 


the two cases being that in the present case the shipper 
is suing the carrier to enforce a liability for the destrue- 
tion of his property, and the earrier defending on the 
ground that the shipper had insurance, and demanding 
the benefit of such insurance before even admitting its 
liability, and the shipper proving that his contracts of 
insurance provided that “ Any act of the insured waiv- 
“ing or transferring or tending to defeat or decrease 
‘any such claim against the carrier, or other person or 
‘persons ” (7. e., all his or their right to claim for loss 
or damage) ‘“ whether before or atter the insurance is 
‘made under this policy, shall be a cancellation of the 
“ liability of such insurance company ;” and that “ In 


woe 


case of loss or damage under this policy the assured in 


Banas 


sig accepting payment therefor hereby, and by that act. 


eel 
¥ ee 


i 


a4 assigns and transters to the said insurance company 


“all his or their right to claim for loss or damage as 


ie bf % Z i ud 


‘‘ against the carrier or other person or persons ;” and 


big « ‘4 w® é 


a 


further provided that, ‘In case of any agreement or 


ts 


ie 


act, past or future, by the insured whereby any right 


PRP 
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‘of recovery of the insured against any persons or 


** 


corporations is released or lost which would on ac- 


¢é 


ceptance of abandonment or payment of loss by this 
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company belong to this company, but for such agree- 


pdt 


‘‘ ment or act. or in case this insurance is made for the 


“ benefit of any carrier or bailee of the property in- 


roe. ' %y Sel 


‘sured other than the person named as insured, the 


“company shall not be bound to pay any loss, but its 
¢é 


right to retain or recover the premium shall not be 
‘“* affected.” 


Statement. 


The bill of exceptions shows the following facts: 
The plaintiffs were copartners in business under the 
firm name of Inman, Swann & Co., and were the owners 
of five consignments of cotton shipped over the defend- 
ant line, part of which cotton, valued at $10,717.31 
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while in defendant's custody was destroyed by fire at 
Charleston, 8S. C., on the 29th of October, 1883. 

The shipments were made under five bills of lading, 
the earliest of which was dated October 18, 1883 (p. 33), 


and each of which contained the following clauses: 


“ And it is further stipulated and agreed that in 
* case of any loss or damage done to or’sustained 
‘by any of the cotton herein receipted for during 
transportation where hy any legal liability Wiay he 
‘ meurred by the terms of this contract, that com- 
‘pany alone shall be held responsible therefor in 
‘whose actual custody the cotton may be at the 
“time of the happening of such loss or damage, 
“and the company incurring such hability shall 
“have the benefit of any insurance which may 
‘have been effected upon or on account of said 


‘ cotton ~ (p. 42). 


The bills of lading did not contain any exemption of 
the defendant from liability for fire. 

The answer admits that the defendant was a conmon 
carrier \p- | , the receipt of the cotton and the cle struc- 
tion by fire oft 258 bales ip. »). and sets up aS i clistinect 
defense the clause of the bill of lading above quoted, 
and that the plaintiff hacl fully insured said cotton in 
solvent companies, which imsurance was in effect at 
the time of the occurrence of said fire, and then puts 


the dlefense in these words - 


‘* That this defendant has not had the benefit of 
‘such insurance, nor have the plaintiffs given or 
“ offered to give it the benefit of such insurance.” 


[t was proved on the trial that the plaintiffs held 
three policies of insurance, one issued by the Mechanics’ 
and Traders’ Insurance Company, dated September 7th, 
IS8S3: one by the Greenwich Insurance Company, 
dated September 6, 1883, and one by the Phenix In- 
surance Company, dated August 2, 1885. ‘These 
policies are set out in full at pp. 26-39, and the bills of 
lading at pp. 16-24. 

The policies on their face purport to cover the plain- 
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tiffs against the risk of fire to the amount of the loss, 
less the SU7/. OF S750), (M. Xx a pol., p- 26 Greenwich 
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pol., p. 33: Phenix pol., ). 35). The Mechanics’ and 


Traders’ policy contained this clause : 
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‘ It is also agreed and understood that in case 
‘ of loss or damage under this policy, the is- 
“sured in accepting payment therefor thereby, 
‘and by that act, assigns and transfers to said in- 
‘surance company all his or their right to claim 
6 tor loss or damage iS against the carrier or other 
‘person or persons, to inure to their benefit. 
“ however, to the extent only of the loss or damage 
“and attendant expenses of recovery paid or in- 


‘curred by the said insurance company, and any 
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‘act of the insured waiving or transferring or 


“ tending to defeat or decrease any such claim 
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‘sons. whether before or after the insurance was 
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‘made under this policy, shall be a cancellation 
‘‘ of the hability of said insurance company for on 
‘account of the risk insured for which loss is 
‘ claimed ”’ (p. 29). 


Also the further clause : 
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“ In the event of loss the assured agrees to sub- 
‘“ rogate to the insurers all their claims against the 
‘“‘ transporters of said cotton, not exceeding the 
‘ the amount paid by said insurers ” (p. 26). 
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The Greenwich policy contained similar clauses (pp. 
32, 34). The Phenix policy contained the following 
clauses : 
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“ In case of any agreement or act, past or future, 
“ by the insured whereby any right of recovery of 
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‘‘ the insured against any person or corporations is 
‘“‘ released or lost which would on acceptance of 
“ abandonment or payment of loss by this com- 
“pany belong to this company but for such 
“agreement or act, or in case this insurance 
“is made for the benefit of any carrier or 


me PLY ee 
§ o> 4 
ba eS sae 4 


ae 


ES aaa gta ii Mi i MN ENG ae 8 EE ON A RAI A ACCOR A a 


5 
” bailee of the property insured other than 
“the person named as insured, the company shall 
“ not be bound to pay any loss, but its right to re- 
‘tain or recover the premium shall not be af- 
“ fected ” (p. 37). 
“ In event of loss the assured agrees to subro- 
‘rate to the insurers all their claims against the 
“ transporters of said cotton, not exceeding the 


* amount pail by said insurers ” (p. +34) ). 


The fire occurred oun October 29, 1883 (p. Ll), and 
on November 17, 1883, and before any proots of loss 
had been presented, the several Insurance companies 


signed a memorandum in the following words : 


“In accordance with the provisions of this 
“ss policy the estimated loss sustained by this com- 
pany of $3,667 in consequence of fire at Charles- 
“ ton. S. C.. about October 29th, 83. is hereby re- 
‘“instated, and $114.90 additional premium is 
‘charged by this company therefor, it being un- 
- derstood and agreed that when the above loss Is 
‘finally adjusted the amount reinstated and the 
* premium charged shall be made correct” (pp. 


26, 34, 35). 


The policies in question were what were called 
* open policies " (p. 43) and were each in the sum of 
$6,666.66, the aggregate of the three being $20,000 


(fols. 55. 74. 79). and each contained the provision re- 


ferred to in the above quotation, in these words: 


“ It is also agreed that in the event of loss the 
assured agree to pay the insurers additional 
‘premium or premiums at the rate of 4 per cent. 


‘on the amount of such loss or losses, and this 


A 
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policy is thereby Lo he reinstated and in force to 


is 
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the full amount of $20,000, unless either party 


ca 
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desire the cancelment of same (fols. 55. 74. 79). 


On Dec. Ist, 1883, the three insurance companies 
issued a memorandum in these words: 


“It is understood and agreed between the un- 
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“dersigned companies insuring Messrs. Inman, 
“ Swann & Co., that the proofs of loss of fire at 
* Charleston, 8S. C., on Oct. 29, 1885, presented this 
‘day, are to be considered as filed on Nov. 17th, 
‘as all papers and vouchers to prove such loss 
‘“ were forwarded by Messrs. Inman, Swann & Co., 
‘“ with their consent to the 8S. C. Railway Company, 
“to collect loss from them as common carriers, 
“which, however, is not to prejudice Messrs. 
“ Tnman, Swann & Co.’s claim against the under- 


is signed insurance companies. 


and on January 18, 1884, the insurance companies also 
signed the following memorandum : 

“The undersigned companies having been noti- 

“fied by Messrs. Inman, Swann & Co. of loss by 

“ fire at Charleston, S. C., on or about Oct. 29th, 

“1883, and proofs of loss having been presented 

‘to the South Carolina R. R. Co. direct, on Nov. 

“ 17, 1883, with consent of said insurance com- 

“panies, which, however, it was agreed upon 

‘should not prejudice the assurer’s claim against 

“them, the claims having been agreed upon as 


filed with insurance companies on said Noy. 17th, 
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” in) Cise the railroad should refuse to pay, ana 
“ the claim being due on Jan. 17th, 1884, Messrs. 
* Tnman, Swann & Co. will still use every effort to 
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“ collect the claim direct, and the undersigned in- 
“surance companies hereby agree to pay them 


- “ (six) 6 per cent. interest from January 17th, 
“ 1884, to the time when claim is collected. This 
“agreement, however, is not to prejudice their 
“claim against the undersigned insurance com- 
“ panies ”’ (fol. 101). 


It further appears that the bills of lading were issued 
to an agent of the plaintiffs, who had no authority to 
take bills of lading with insurance clauses (p. 47). The 
authority of the agent was testified to as follows : 


‘““(. He had authority to accept bills of lading, 
“ didn’t he? <A. Yes, sir. 


7 


“Q. Your agent had authority to accept these 
‘bills of lading for you, had he not? A. He had 
.: authority to take bills of lading for the cotton, 


but had to accept what the company would give 
‘him or no bill of lading ” (p. 47, fol. 107). 


The suit was commenced on July 18, 1884, by the 
service of process on the defendant \p- O}. The plain- 
tifts testified that they had collected nothing from the 
insurance companies (p. 44, fol. 102; p. 46, fol. 104). 
The situation, as expressed by the witness. was: “* By 
our policies in case of loss we have to pas i per cent. 
of that loss to keep our policy good for 320,000 all the 
time. My object Is to vet this money from the railroad 
company and save this 4 per cent.; and $150 average 
comes in there, and in case I don’t get it from them to 
fall back on my insurers—the insurance companies— 
and make them pay it ” (fol. 105). 

It will be apparent from the foregoing statement that 
in any event the plaintiffs were damaged and uninsured 
to the extent of S150, which by the policies is to be 
deducted from the amount of loss in lieu of average, 
and that they were not entitled to be paid, even if 
their contracts of insurance were enforcible, until th 
expiration of thirty days after receipt of the proofs of 
loss. 

[t is also apparent that the contracts of insurance 
existing at the date of the loss expressly provided for a 
subrogation by the plaintiffs to the insurance compa- 
nies of all their claims against the common carrier, and 
all of the said policies also provided that any act of 
the insured waiving, transferring or tending to defeat 
or decrease the claim of the insured against the carrier 
should be a cancellation of the lability of the insurance 
companies, 

Again it is apparent that what was done after the 
fire between the insured and the insurance companies, 
if they amounted to contracts at all, were entirely new 
and distinct contracts, not in existence at the time of the 
fire, and so far as they created new rights between the 
parties (if they did so) was with the distinct under- 
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standing that the insured were, in the first instance, to 
look to the common carrier for the collection of their 
loss, and failing a recovery from them only were they 
to have recourse to the insurance companies. 


Assignment of Errors. 


The defendant presented five requests to charge to 
the Circuit Judge (p. 48), and before the Court ruled 
upon them asked leave to withdraw their fourth and 
fifth requests (p. 50, fol. 117). The only importance of 
these fourth and fifth requests is to show that down to 
the very last moment of the trial the defendant denied 
its liability to the plaintiffs for the loss. 

The plaintiffs presented seven requests, all of which 
were denied by the Court and exceptions taken (pp. 
49 and 50). The Court charged the first, second and 
third of the defendant’s requests, to each of which the 
plaintiffs excepted (p. 51), and under the instructions 
given, the jury found a verdict for the defendant. The 
substance of the defendant's requests as charged and 
which present some of the questions of law to be con- 
sidered by this Court is: 

Ist. That the plaintiffs are bound by the stipulation 
contained in the bill of lading that the carrier 
should have the benefit of any insurance. 

2d. That the plaintiffs before they can recover must 


_ 


show by proof that they had given to the de- 
fendant the benefit of the insurance or tendered 
the same, and that it had been refused. 

dd. That if the jury found that an agreement was 
made between the plaintiffs and their insurers, 
by which the insurer waived proof of loss and 
admitted the claim of plaintiff to be due by them 
on the 17th of January, 1884, and the plaintiffs 
agreed to give time upon said claim to the in- 
surers, and meantime to press the claim for the 
cotton against the South Carolina Railway Com- 
pany, defendant, in consideration of payment to 
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plaintifis by their insurers of 6 per cent. interest 
per annum on said admitted claim from 17th of 
January, 1884, then plaintiff cannot recover and 
verdict must be for defendant. 


The substance of the plaintiff's requests Lo charge 
which present the other questions of law to be consid- 
ered by this Court, is as follows: 


Ist. That the stipulations in the bill of lading giving 
the defendant the benefit of insurance effected 
by the plaintiffs, is unreasonable, contrary to 
public policy and the duties and obligations im- 
posed by law upon carriers, and therefore void. 

2d. That if the above recited stipulation in the bills 
of lading is valid, then such stipulation only en- 
titles the defendant to such insurance upon pay- 
ment by it of plaintiffs’ loss, unless the plaintiffs 
have already been paid by the insurer. 

$d. That if the stipulation above recited is valid, 
then it only entitles the defendant to such in- 
surance as is in the hands of the plaintiffs, and 
if the policy is void or unproductive, this is no 
defense. 

4th. That if the stipulation above recited is_ valid, 
then no legal obligation arose therefrom that the 
plaintiffs should effect valid insurance, and if 
such insurance 1s invalid it is no defense. 

5th. That as under the stipulation above recited the 
plaintiffs may or may not have insured as_ they 
pleased, the defendant takes such insurance, if 
effected, subject to all infirmities, and the same 
constitutes no defense. 

6th. That the carrier is primarily liable for loss or 
damage, and in order to entitle it to the benefit 
of plaintiffs’ insurance it must first pay the loss 
sustained. 

7th. That under the bills of lading in question the 
defendant is not exempt from loss by fire, as 
such exemption only applies to carriers by 


water. 
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POINTS. 


First. The case at bar is distinguished from the case 
of the Phenix Ins. Co. vs. Erie and Western Trans. Co. 
(117 U.S., 312) in the following particulars : 

Ist. In the present case there is an EXPRESS stip- 
ulation that the insurer is to have the rights of the in- 
sured against the carrier :—the words are : 

“Tn the event of loss the assured agrees to sub- 
“ rogate to the insurers all their claims against the 
“transporters of said cotton not exceeding the 
‘amount paid by said insurers ” (p. 47, fols. 109, 
110), and this agreement was made Sept. 7, 1883, 
while the earliest of the bills of lading was Oct. 
Lsth, 1883. 


In the Phenix case the Court in two places lays 
stress upon the provisions above named in these words 
(p. 320) : 

“The policy of insurance contains no express 
‘ stipulation for the assignment to the insurer of 
“ the assured’s right of action against third per- 
‘“ sous. 

(p, 396) : “ Nor does this conclusion impair any 
* lawful nghts of the insurer. His rights of sub- 
“ rogation arising out of the contract of insurance 
“and payment of the loss,is only to such rights as 
‘the assured has, by law or contract, against third 
” persons. The policy containing 10 CLPTess stipu- 
“lation upon the subject, and there being no evi- 
‘ dence of any fraudulent concealment or misrepre- 
“ sentation by the owner in obtaining the insur- 
** ance, the existence of the stipulation between the 
“ owner and the carrier would have afforded no 
‘ defense to an action on the policy.” 

2d. In the Phenix case there was no clause in the 
policy which was in any respect the equivalent of what 
is contained in those now before the Court, to the 
effect 


“that any act of the insured waiving or trans- 


1] 


“ ferring, or tending to defeat or decrease any 
‘* such claim against the carrier, whether before or 
‘after the insurance was made under this policy, 


shall be a cancellation of the liability of such 


‘insurance company 


nor of the words contained in the Phenix policy, as 
follows : 


wee! in CuSe this insurance is made for the bene- 
* fit of any carrier or bailee of the property insured 
“other than the person named as insured, the 
Company shall not be bound to pay any loss ” 
(p. 17, fol. 109). 

From the foregoing extracts, it 1s apparent that the 
rights arising out of the contracts of insurance in this 
case, cannot be determined by the decision made in the 
Phenix case, and that the terms of the policies now be- 
fore the Court and made prior to the shipment which 
require that the assured shall vest in his insurers all 
his claims against the carrier, are in conflict with the 
words of the bills of lading, which require that the 
carrier shall have all the rights of the insured against 
the companies. 

The situation presented is One of subrogation in hoth 


, * . 
tiv CTIONS. 


Second. It was determined in the Phenix case that 
the language of the bill of lading “does not compel 
the owner of the goods to stand his own insurer, or to 
obtain insurance on the goods” (p. 323), and this deci- 
sion of the Court shows the error of the Cireuit Court 
in refusing to charge the 3d, 4th and 5th of plaintiffs’ 
requests (p. 49, fol. 113). 


Third. The extent to which this Court has gone in 
determining the validity of the clause of the bill of 
lading in question is expressed in the Phenix case in 
these words: 

“This stipulation does not, 2v terms or im effect, 
‘“ prevent the owner from being reimbursed the full 
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“ value of the goods ; but being valid as between 
“the owner and the carrier, it does prevent either 
‘the owner himself, or the insurer, who can only 
“sue in his right, from maintaining an action 
“ against the carrier upon any terms inconsistent 


“ with this stipulation ” (p. 325). 


What was meant by the Court in the above extract 
is the question which is to be determined in the present 
case. 

A. The plaintiffs, the owners of the goods, bring 
their action against the carrier for the fu// va/ue of the 
goods destroyed by a cause for which the carrier, under 
its common law lability, is clearly responsible. 

Bb. The carrier denies such liability, and without 
alleging any act of the plaintiffs which was in violation 
of the terms of their contract, or ny Peque st to have 
the plaintiffs transfer to the defendant the policies of 
insurance, or any offer to pay, or even admitting its 
liability to pay upon such transfer being made, it has, 
in an action at law, set up the defense that the plaintiff 
was fully insured, and that the defendant has not had 
the benefit of such insurance, nor have the plaintiffs 
given or Offered to give it the benefit of such insurance 
(p. 5; fol. 11), and upon proof which plainly showed 
that the plaintiffs were nof fully insured, and which did 
not disclose any refusal on their part, or any request 
on the part of the defendant, or any act which even im 
a court of equity would amount to a defense, the plain- 
tiffs have been turned out of Court upon the theory 
entertained by the Circuit Judge, and expressed, in the 
language of defendant’s attorney in his 2d request, 
that the plaintiffs, before they can recover against de- 
fendant, must show that they have performed their 
part of this contract by proving that they have given 
to the S.C. Ry. Co. the benefit of the insurance, or that 
they have been ready to perform their contract by 
tendering such benefit, and that the same had been 
refused (p. 48; fol. 111) 

C. The language in the Phenix case above quoted 
(p. 325) to the effect that the plaintiff (the shipper and 
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owner of the goods) may not maintain an action against 
the carrier upon terms inconsistent with this stipula- 
tion, requires the Court, in order to sustain the judg- 
ment below, to determine that the present action, upon 
the facts shown upon the trial, was brought upon terms 
inconsistent with this stipulation. ; 

The Phenix case decided that the subrogation of the 
carrier to the rights of the owner .gainst his insurer pre- 
vented that insurer (who had 0 CL press Aree siete nt from 
the same owner subrogating the insurer to the owner's 
rights against the carrier) from pursuing the carrier, and 
this result followed 1s il consequence of the ( ‘ourt’s con- 
clusion that while the owner was not compelled to in- 
sure Ve { if he did insure and nade no ¢ EpPress Agrecimne ul 
to subroqgate his insurers, he thereby retained the right 

In the case at bar the owner, after having frst er- 
pressly agreed with his underwriters to subrogate them 
(ane tind) agreed that the poles shall he void if the in- 
surance is mace for the benetit of the carrier), has then 
express!) agreed with his carrier that it shall have the 
benefitof such insurance. This position was discussed In 
Home Ins. Co. vs. W. Trans. Co., 4 Robt., 267: 

Rosi RTSON, C, Je. }). 2O%). said: “ It has been frequently 

held in the Courts of this State as well as those of 

Mass., that were an owner insured and damaged by 
‘ perils insured against abandons all “ spes reeuperandi” 
‘to the und rwriter, the latter on paving the loss Is en- 
“ titled to be subrogated toall the rights of the insured 
“ fo recovel against thirc }) ities who caused the dam- 
* age by neglect or otherwise. 

At. Lns Co. vs. Storrow, 1 Edw., 621. 

S. C., 5 Paige, 238d. 

N. Y¥. Ins. Co. vs. Roulet, 24 Wend., 513. 
Rogers vs. Hosack’s Ex., IS Wend., 3519. 

itna I. lns (" y. VM Tvler Lb Vi nal.. SSD. 
Hart vs. West R. K., 13 Mete., 99. 


“ And the entire destruction of the suby ct of insur- 
“ances (Mayor N.Y. vs. Pentz, 24 Wend., 668, opinion 
= Verplanck, Senator, 67] or the prey ment ot the loss 


“N. Y. Ins. Co. vs. Roulet, 24 Wend., 317, per Ed- 


) 
ab 
bit 
ah 
i, 


14 


“ wards, Senator), has been considered eguipolient with 
“an abandonment in giving the insurer such right of 
“ subrogation. 

“In the case of a Common Carrier it is true the 
‘“ owner of the goods transported by him may by agree- 
“ment vive him the benefit of an insurance on them 
‘ effected by such owner. So as at least to deprive the 
“underwriter of any remedy against such carrier al- 
“though such insurance was made without knowledge 
“ by the underwriter of the agreement with such carrier 
* (Mere. Mu. Ins. Co. vs. Cabbs, 20 N. Y., 173). 

vis In fact such C “rier 18 AL mnsurer (is well “Us the Mii- 
 derwriter, and their rights seem to depend entirely On 
re the action of the Owe?’ who may by previous agVree- 
** ment Jive either the preference in having a claim 


++ 


against thi other 474i CURSE OT lose. 
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Nore: In the case at bar the insurance contracts 
are the earlier in date and do expressly give such 
preference to the insured. 


The owner's contract with the carrier does not make 
it obligatory to insure fully or at all; does not bind 
him if he does insure, to do so in sucha form as to 
cover the carrier’s risks, nor does it in any way impair 
his right to make any legal contract he may choose 
with his insurer, and does not limit his right to pursue 
his remedies against the carrier wnti] after exhausting 
those against the insurer. 

The owner has made two contructs to subrogate. 

The effect of the latter contract (with the carriers) is 
to destroy the former (with the insurer), and the ques- 
tion is whether it has also destroyed the owner’s right 
to hold the carrier for his loss. 

The owner has not agreed in any form to release the 
arrier from its full common law liability for fire, and 
the question is has the owner lost his right to hold the 
sarrier by agreeing to give the carrier the benefit of 
his insurance, the insurance being in the form proved 
in this case. 

In the language of this Court in the Phenix ease is 
” the assured s right of action limited or vestricled by 
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lawful contact between him and the person sought to he 
- made responsible tor the loss ? es For if it Is the Court 
says, “A suit by the insurer in the right of the insured is 
‘‘ subject to like limitations or restrictions,” and in the 
Phenix case the policy containing no express agreement 
to subrogate, and the Insurance Company not having 
been deceived or fraudulently imposed upon and hav- 
Ing voluntarily pac a loss, could not make the carrier 
who had by TAL erpre SS contract, all the owners rights 
against the Insurance Company, pay for the loss in- 


sured to that owner. 


Fourth. Although a contract which exempts the 
carrier from liability for his ows negligence is unlawful, 
vet in the Phenix case it was held that the Bik f of the 
clause giving the benefit of the insurance to the carrier 
was to prevent the msurance company from recovering 
for the loss caused by the negligence ot the carrier, on 
the theory that the carmer might /vw/fu//y insure him- 
self against liability for his own negli ge nce in his oeeu- 
pation as carrier, and, therefore, might lawfully con- 
tract with the owner of the goods that he should have 
the benefit of the insurance, such owner had obtained 
upon his goods. The result of which reasoning 
is that the only person in the whole world 
with whom the carrier may not make a 
contract of insurance or indemnity against 
the consequences of his own negligence, is 
the owner of the goods he is transporting, 
and although the reason given for the rul prohibiting 
such contracts is that the carrier shall be held on the 
cround of public policy to the highest degree of diligence 
against his own negligence, yet he may, by insurance, 
relieve himself from all ultimate responsibility for such 
negligence. 

Another view of the same situation is this; while ac- 
cepting, its settled law. that the earrier ety not contract 
with the owner of the goods for an exemption from 
liability for his own negligence as being contrary to 
that principle of law, called public policy, the insurer, 
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it is said, cannot prevent the owner of the goods from 
making any lawful contract with the carrier, and yet, 
the effect of the decision in the Phenix case is to give 
the carrier, when insurance exists indirectly and con- 
tingently, the same benefit in respect to his liability for 
his own negligence as if he had contracted with the owner 
that he should not be liable; and while it is true that 
the Courts have laid it down that the owner's right to 
lawfully contract with the carrier is unlimited, yet they 
have never before gone to the extent of saying that the 
insurer should be in any worse position than the owner 
of the goods, whose surety he is, which is repugnant to 
the very nature of the contract of insurance. It is 
manifest that while giving to the owner full hberty to 
contract with the carrier to the extent of everything 
which the law permits, in exoneration of the carrier’s 
hability, yet the INSUYe }’ in making his contract pith the 
owner hus a right fo assume that no contract that the 
OWnReET Way make mith the CATTU ;’ shall, eithe 7 directly o7 
indirectly, have thi effect of relu ving the carrier from 
liability for his Own negligence, for any other result 
would work a fraud on the rights of the insurer. And 
if the right of the insurers to be subrogated to the 
owner's claim against the carrier for its negligence was 
part of the original contract of insurance, then any 
agreement by which the carrier was discharged from 
such lability would be a bartering away of the rights 
of the insurance company. 

See dissenting opinion of Bran ey, J., in 

Phenix Case, 118 U.S.. p. 210. 


Fifth. In substance and effect the defense in this 
case is that before payment of the loss to the owners of 
the goods (the LIABILITY for which loss the carrier 
has got to admit before he can become entitled to any 
insurance), the carrier can demand from the owner his 
policies of insurance, and that the allegation that the 
owner has such policies and has not offered them to 
the carrier is equivalent to a plea of payment. This is 
going very far—much farther than any case justified. 
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The most that has been said on the subj et is found in 
the case of Rintoul vs. N. Y. C. R. R. Co. (17 Fed. 


Rep., 


++ 


+s 


905). where Jud 


SHIPMAN says (909) : 


tae 
‘ By the contract in question, the owner agrees 
that is between him and the carrier. the latter. 
when hi has paid ti thie loss. may have the hbene- 


“fit of the insurance.” 


Sixth. The case last quoted contains also this lan- 


ruavce 


}). HIS): 


im) The contract iS not ecessacriuu tiotair to 


‘the insurers. At common law. the owner who 


has be 1} paid in full or 1D peur for his loss bv 


‘the insurance « ompany may sue the Carrie) upon 


© 


‘the contract of bailment. and as to so much of 


: the amount recovered from the carrier is is in 


‘excess of a full satisfaction of the loss, the 


‘ owner will be a trustee for the insurance com- 


. pany. /T SOCHELS that the ettect ot the clause Lh 


‘the bill of lading now under consideration is to 


é, provide that the owner in such circumstances 1s 


nor ‘? lpustles ror thie LSUPanece COD PMEIMY, hast if 


‘ trustee for the carrier. If such a contract 1s en- 
a tered into without fraudule yl COs Jif al ent of the 


“ facts from the insurers (of which there 1s no evi- 


‘dence in this case), it cannot properly be con- 
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sidered unjust Or unreasonable. he muse the in- 
surance company obtains its rele Ly hot by Vir- 
tue of a contract of its own with the carrier, but 
through the owners’ contract, and its right de- 
pends upon or is subject to the agreement 
made by the owner with the carrier, which he és 
at liberty AD mriake to suit his OMp interest. pro- 
vided there is no fraudulent concealment from 
the IRSUPEPS. They Cah, in view of this pro- 
vision in the bill of lading, 


which they have heretofore customarily made 


mocdifs the contract 


with the insured, and the result will probably be 


that the insurers will also make provisions in 
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“ their policies, by virtue of which insurance on 
“property in transit will have a limited char- 
“ acter.” 

Such limitations will be found in the policies issued 
in the present case to the plaintiffs and the legal effect 
of these limitations must be considered when the at- 
tempt is made to enforce them by the carrier after he 
has paid the loss to the owners of the property de- 
stroyed. 

The right of the insurance company, not lable under 
its contract of insurance, to make a new agreement to 
pay its customers if they did not sueceed in their claim 
against the carrier, cannot be questioned, and the con- 
sideration for such an agreement would be the effort on 
the part of the insured to make a recovery. But this 
would be an entirely new contract, and one with which 
the carrier would have no interest ; it could not properly 
be called insurance. The policies in question created 
and limited the liability of the insurance company, and 
by the terms of those contracts they were not liable to 
the plaintiffs by-reason of the clause of the bills 
of lading, making the insurance for the benefit of the 
carrier. te 

Carstaws vs. M. & T. Ins. Co., 18 F. R., 473. 


The view above stated is illustated by the case of 
the Excelsior Fire Ins. Co., vs. R. Ins. Co. (55 N. Y., 
343), where the situation of an insurance company which 
denies its lability, and yet desires for purposes of 
business policy to pay, is considered in these words 
(p. 3d2) : 

“ Even if an insurance company may not pur- 
“chase or take an assignment of and prosecute : 
‘‘ policy of insurance upon property (Nore. This 
- Ls an obvious misprint . it should he a * MORT- 
““* GAGE UPON PROPERTY, ) where it has no in- 
“ terest and no claim is made against it, there is 
“no reason why it or a Receiver of its effects, 
‘may not in such a case as this, where a claim is 
‘‘ presented against it, and it is not, while unadj u- 
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‘“<cicated, entirely clear that liability does not 
* exist, make such arrangement as has been made, 
“with one who actually holds a policy issued 


hw ot” 


In the Mercantile Mut. Ins. Co. vs. Calebs (20 N. Y., 
173), the Court said (}). 177), ALLEN, J.: 

“If there was any fraudulent concealment of 

‘ facts on the part of the latter (the msured) at 
‘the time they obtained their insurance, it would 
‘have avoided the policies, and they would not 

‘“ have been bound to pay the loss. if they paid it 

“ VOLUNTARILY, they are not entitled to be subro- 


‘ gated.” 


And this statement is applicable to the facts in this 
case, since the Insurance Company have not paid the 
loss and have protected themselves against paying it 
until the Railway Company has been sued by the 
owners. 

The same principle was upheld by the Court of Ap- 
peals in Foster vs. Van Reed (70 N. ¥., 19). In that 
case the policy was on the interest of Mrs. Plank as 
mortgagee, and the action was by the assignee of the 
Insurance Company to foreclose the mortgage assigned. 
The policy contained a clause in these words (p. 24): 

“ Tn case of loss the assured shall assign to this 
“company an interest in said mortgage equal to 
‘ the amount of loss paid.” 

A fire occurred and the insurance company paid the 
loss with knowledge of the fire, to Mrs. Plank, and took 
from her an assignment of the mortgage. ‘The mort- 
gage contained the usual clause for insurance by the 
mortgagor, and an agreement that in default thereof 
the mortgagee, or his representative, might make such 
insurance, and the premiums paid should be deemed 
secured by the mortgage. The trial Court found that 
the insurance was eftected by Mrs. Plank under the in- 
surance clause in the mortgage, and as a conclusion of 
law that the insurance inured to the benefit of the mort- 


20 
gagor. The Court of Appeals said (p. 26), MILLER, J. : 


“ Tt is difficult to see how the insurer can be de- 
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“ prived of the right of subrogation when it is 
‘made a part of the contract that it shall enjoy 


** 
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such right. And whether the company knew of 


“the agreement in the mortgage at the time of 


‘issuing the policy, or assented to it or otherwise, 


ah 


‘makes no difference, for, in either case, the con- 


™ 


“ tract between Mrs. Plank and the company is 


SENG: 
“a War Mx 


‘ unaftected by it (Kernochan Vs. N. 7. Bowery 
* ing, Co.. 17 B. 2. oe 2a ee expressed 
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‘are met by various objections, and it is, among 
‘other things, claimed that the debt was extin- 


i 


‘* onished by the payment by the plaimtiff to the 


EES, 
‘ Ps — 


‘ mortgagee of the amount of the insurance to that 


‘extent. The authorities cited to sustain this 
-" position are cases where there was no 
“agreement as to subrogation, «/ do 


, not establish such if proposition in COINOS MY which 


eet ane 
e ‘ 


+ 


5 : 
ef 


- thie Te WAS A AAUSE ie thie policy authorizing (lit 1S 


‘ srqnment 21. CUSE OF loss. 


The above is almost identical with the case at bar. 
These insurance companies had e.fected their policy 
containing the clause giving them a claim against a car- 
rier /ong priwwr to the contract with the carrier under 
his bill of lading, and the case cited is, in one aspect, 
stronger against the claim of the insurance company, 
which the Court then sustained, for the mortgage con- 
tained an express and vadid provision authorizing an 
insurance by the mortgagee at the expense of the mort- 
gagor, Whereas, the bill of lading contains no clause 
authorizing or requiring any insurance, and no agree- 
ment by the carrier to pay for it. As was said by this 
Court in the Phenix case (117 U. S., 312): 


‘ But the stipulation upon the subject of insur- 
ance in the bill of lading before us is governed 
by other considerations. Jt does not compel the 
owner of the goods to stand his own insurer or to 


obtain insurance on the goods,” 


~ 
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Seventh. Some other views of the effect of the 


clause giving the carrier the benefit of the insurance 
will throw light upon the extent and operation of the 


clause. and to illustrate. We Day SUpPpose CHSeCS, 


(] if after il shipment Wits made under these bills of 
lacting. the owner sola the property ton third 
party who was uninsured, the contract of in- 
surance, being a personal contract with the 
owner of the goods at the time of effecting the 
insurance would not PSs with the prope rty, anc 
if the carrier subsequent to such sale caused in- 
jury to the goods such transfer would be no de- 
fens to the action by the then OWlheTS, 

(2) if the coods were covert cl by th 7seeti / if policy of 
insurance, and were, in the course of the voyage, 
damace d roan amount exceeding fifty per cent. 
of thei value. the owner ot the coOoUs would 
have nee absolute right to abandon the voods in 
their damaged condition to the insurer, who 
would /Aer hy become the owner of what was left. 
and as such owner would have a right to the 
compl tion of the contract by the carrier. anc 
being such OWNER a further injury by the carrier 


would not be protected by any Insurance. 


Eighth. If the foregoing argument fails to convince 
the Court that the ecnse of Pheniys ins. Co. vs The I. 
& W. ‘Trans. Co. does not apply and cannot therefore 
govern this Cuse, it rnenu becom “ hecessary tO examine 
the srounds on which that decision rest and to see if it 
was rightly made. One member otf the Court dissented 
(see 118 U.S., )). 210). 

(1.) The foundation on which the Court has built up 
the result it reached in the above case 1s that a com- 
mon carrier nay lawfully protect Aaaase lf aaaimnst the 
CONSE UENCES or his Oily negligr WCE by ahi insurance COon- 
tract, and the doctrine Is expressed in these words \p. 


O24) 


“ No rule of law or of public policy is violated 


‘< <dphtalinien dibetaaes 
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ee 


‘by allowing « common carrier, like any other per- 
“son having either the general property or a pecu- 
‘har interest in coods to have them insured 
“ against the usual perils, and to recover for any 
“loss from such perils, though occasioned by the 


. negligence OT his OIL Se rvants. 


[t is respectfully insisted that this statement 1s too 
broad, and for the following reasons : 

(A) A common carrier's is the only occu- 
pation to which the Courts have applied 
for a wise reason the principle of public 
policy under discussion. 

(B) Although ip language it is limited to insurance 
against loss occasioned by negligence of his servants, 
yet as a proposition it is extended to the carrier’s own 
negligence, for the PEUSON give ii apples with equal force 


to both positions. It is: 324 


‘* He does not diminish his own responsibility to 
“ the owner of the goods, but rather increases his 
‘means of meeting that responsibility\by insur- 


ance against his own as well as his servants’ negli- 


7 vence. ¥ 


(C) ‘The foundation of the rule of public policy, that 
the carrier shall not exempt himself by a contract with 
the owner of the goods from liability for his own negli- 
eence, is that such a contract tends to relax that dili- 
gence in the performance of his duties as a public car- 
rier which the law exacts. This is shown by the lan- 
guage of this Court in Bank of Kentucky vs. Adams Ex. 
Co. (93 U.S., 174), Strona, J. (183). 


‘* ‘The FOUNDATION of the rule is that it tends to 
“ the greater security of consignors, who always 
“deal with such carriers at a disadvantage I/¢ 
© tends to induce greater care and watchfulness Ln 
” those lo whom (it OVE) entrusts his goods, and by 
, whom alone the needful care can he exercised. 
“ Any contract that withdraws a motive for such 


we 


care, or that make a failure to bestow upon the duty 
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‘* probable, takes away the security of the con- 
“ signors, and makes common carriage more un- 


‘ reliable.” 
Railroad Co. vs. Lockwood (17 Wall... Bot), Lb RADLEY, 


a. { Bh, - 


“ 'The question is, therefore whether 


° 
- 


a modification which gives license and immunity 
to negligence and carelessness on the part of a 
public carrier or his servants, Is not so evidently 
“repugnant to that policy as to be altogether null 
“anc void, or at least null and void ander certain 
ri circumstances. In regvulating the pub- 
lic establishment of common carriers, the creat 
‘“ object of the law was to secure the utmost eare 
“and diligence in their important duties.” 
The above extracts demonstrate that in the minds ot 
least, it Wiis regarded ds More lin- 


portant lo Preece yl npUPy to prop ty by exacting il high 


the Judyves cited, at 
degree of care and diligence, flowing from the knowl- 
edge of a vreat responsibility . than lo LNCTEAS the alil- 
ity of the carrier to pay for the loss by permitting him 
to insure against injury caused by his own or his ser- 
vants negligence, and so the reason given for the in- 
citement to such care being an important public consider- 
ation, should outweigh any possible advantage arising 
from a third party being made responsible for the want 
of such cure, 

Il. It is said by the learned Court in the Phenix 
case, that some trace of the distinction supposed to ex- 
ist between the ship-owner’s right to collect msurance 
obtained by ceneral description of his ship and the 
have been found in the 


qoous earried bv her could 
several CiSeCS 


books, if such a distinction existed, and 
are cited, but in reading these CLSes it must be borne 
in mind that the right of a common carrier to insure 
against his own negligence must not be confounded 
with the night ot it warehouse mana whar fing yrora spe- 


cial carrier to effect such insurance, and that it is only 
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ia to the COMINON earrier who is exercising public Functions 
rs that for reasons of public policy the law has attached 


; the restrictions under discussion, and that no analogy 


ean be drawn from other relations as to which no such 


fe: restriction has ever existed. 
cs And a further consideration must be steadily kept 
at in view, viz., that in those States and countries 
Ee where the public policy which is the foun- 
+ dation of the restriction does not exist, the 
we restriction itself does not exist; and that 
at whatever determinations have been made by those 
r. States and countries CAN BE NO AUTHORITY for a court 
Ee which has determined the Guestion of public policy 
ef against any relaxation of the lability of the common 
Oey carrier for his negligent acts. 
cS In view of the last proposition a historical review of 
the state of the law in England and the States of New 
York and Massachusetts in which the decisions cited 
from were made, is necessary. 

: First, England. In the case of Perkins vs. N. Y. C. 
R. R. Co. (24 N. Y., 196), Judge SELDEN said (p. 215): 
4 “Tt has long been settled in England that com- 

“mon carriers may, by special contract, regulate 
“and control the extent of their responsibility 
“ (Story on Bailment, Sec. 549 ; Angell on Carriers, 

. ‘* Sec. 220, et sey.). There can be no doubt that this 

_ = right an Lngland is held to ertend to ¢ very degre é of 

- " negligence, however YTOss, and, as | appre he nd, even 
ae ‘* to the fraudulent oT willful misconduct of the servail 

: ‘or agent of the carrier (Leeson vs. Holt, 1 Stark., 

< “ 186). In this case, which was an action against 

Fe 


common carriers for negligence, in which the de- 
‘‘fense set up was that there was a special con- 
“tract exempting the carrier from liability, Lord 
‘* ELLENBOROUGH said, ‘ Under the terms of the pres- 
“ ent notice, if a servant of the carriers had in the 
most willful and wanton manner destroyed the 
‘ furniture entrusted to them, the principals would 
“not have been liable.’ That this is the rule in 
England there is no doubt. There are now vari- 


sé 


é 


“ ous statutes on the subject in that country, com- 
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“ mencing with that of 1 George LV., but none which 


- impair the force of this rule of the common Jaw.” 


SreconD. New York. In 1838 the cases of Hollister 
vs. Nowlin (19 Wend., 234), and Cole vs. Goodwin (19 
Wend., 251), were decided by the Supreme Court, and 
a discussion of all the prior English cases led to the 
conclusion that a notice would not operate to 
discharge or limit the liability of the car- 
rier, the English cases being regarded as post-revolu- 
tionary ; and the decision in the latter case being put 
upon the grounds of public policy, which was expressed 
in these words by Judge Cowen (p. 281) : 

‘* 'There are no principles of law better settled 
“than that whatever has an obvious tendency to 
‘encourage guilty negligence, fraud or crime, 1s 
‘contrary to public policy. Such in the very 
‘nature of things is the consequence of allowing 
“the common carrier to throw off or in any way 


“ restrict his legal liability.” 


The ease before the Court being one of the effect of 
notice and not of express contract, this dicta has only 
the weight of the high name of Judge Cowen, and it 
did not receive the support of the later decisions of 
that State, for in Dorr vs. N. J. Steam Nav. Co. (1 
Kernan, 485), that Court laid down the law in these 
words (492) : 

“That a carrier may, by express contract, re- 

* strict his common law liability is now, I think, a 

“ well established rule of law. It is so understood 

“in England (Alleyn, 93; 1 Vent., 190, 238; 

‘ Peakes N. P. C., 150; 4 Burr., 2301; 1 Starkie’s 

“R., 186; 2 Taunt., 271; 8 Mess. & Welsbvy, 443 ; 
‘6 4 Co., 84).” 


Tuirp. Massachusetts. 

There is ho doubt that in this State it is the law that 
it carrier may not contract to exempt himself from ha- 
bility for his own negligence, and this Court cites in 
the Phenix case : 

Schayt Dist” vs. Boston, &c., R. R. Co., 102 Mass., 556. 
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Gray, J.: * But the special contract here set up (in the 
answer) is not alleged and could not by law be permit- 
ted to exempt the defendants from liability for injuries 
by their own negligence (citing Squire vs. N. Y. Cent. 
R. R. Co., 98 Mass., 239). 

[If. The above being the state of thelaw in E :gland, 
New York and Massachusetts, an examination of what 
those Courts have decided in respect to the right of the 
carrier to insure against his own negligence will show 
that no decision that can be deemed controliing or even 
entitled to weight as an argument (in view of the de- 
cisions made in England and in New York that a car- 
rier may exempt himself by contract. from lability for 
negligence), has been made. 

Certainly the authorities that a warehouseman, a 
factor or a wharfinger can so insure are not such. 

The cases cited in Phenix Ins. Co. vs. E. & W. Trans. 
Co., p. 324, are as follows: 


The English Cases. 


(1) Crowley vs. Cowen (3 B. & Ad., 478). 

This case was decided in 1832. The insurance was 
on goods on a canal boat which was accidentyl/y sunk in 
the canal (479). The plaintiff was a common carrier, 
and the insurance was as interest might thereafter ap- 
pear warranted free from damage or loss that may 
arise from wet occasioned by rain, snow or hail or 
from any loss arising from plunderage, barratry or pil- 
ferage. 

The objections to policy were (480): 1. That this 
policy which pursued ordinary form did not cover the 
interest of the plaintiffs since it purported to pro- 


tect goods against the usual risks to which the owners 


of goods are liable, whereas the loss alleged was one 
arising out of the plaintiff’s liability as-carriers to risks 
to which carriers ave Liable. (Note.—Nothing said 
about negligence). 

TENTERDEN, C. J., 486. . Although the subject matter of 
the insurance must be properly described the nature of 
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the interest may in general be left at large. Here the 
subject matter is very sufficiently described and the 
policy shows that the sum to be received in case of 
loss was for further consideration “as interest might 
appear thereafter.” The instrument is not artificially 
framed—it would have been better if it had expressly 
shown that the object was to indemnify the plaintiff 
as carrier. Still, I think it is sufficient. 

PARKE, J., 487: It was admitted here that the plaintiffs 
had some interest which they might LNSUre, it Was that 
in fact which carriers ordinarily have. The ONLY QUEs- 
TION 1s whether the interest, such as it was, was suffi- 
ciently described in the policy. 

Clearly this insurance if, from the meagre statement 
of facts in the report, it should be assumed that it did 
cover the negligence of the carrier, comes within the 
distinction above noted, to wit: that by the law of 
England a contract of the carrier with the owner of the 
goods to limit his liability for the negligence of his 
servants being valid, an agreement to insure agains 
such neghgence would be equally valid. 

(2) Walker vs. Maitland, 5 Barn. & Ald., 171 (1821). 

Plaintiff was the owner of the ship “‘ Britannia” and 
chartered her to James Wildman to proceed to 
the West Indies and there load and bring home a cargo 
of colonial produce. By a local usage the risk of 
bringing the produce from the shore to the ship as 
between the charterer and the ship owner 
is borne by the ship owner. The policy inssued 
to the ship owner covered this risk. A loss happened 
by which a boat was beaten to pieces caused by neglhi- 
sence of the crew. 

Ansott, C. J.: “ The subject of this insurance was 


very special- it was on boats belonging to the ship 


. 
. 


‘Britannia, and on produce in said boats, or in any 
‘other craft employed in loading the ship during her 
stay at St. Kitts. No doubt the owner under this 
“ policy expected to be indemnified against the loss in 


° 
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question. 
“The words of the policy are very large, and al- 
though it may appear extraordinary that the under- 
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“ writers should undertake to indemnify the assured 
‘ against the negligence of the master and crew, which 
“is a species of misconduct on their part, yet it is 
‘clear that they do so in the case of baratry, which is 
‘ the highest species of misconduct of which the mas- 
‘ter and crew can be guilty. In this case the imme- 
‘‘ diate cause of the loss was the violence of the winds 
“ and waves. 

“No decision can be cited where in such a case the 
‘ underwiters have been held excused in consequence 
‘of the loss having been remotely occasioned by the 
‘ negligence of the crew.” 

“Tam afraid of laying down any such rule. It will 
‘introduce an infinite number of questions as to the 
* quantum of care, &c.” 

The ship owner was in no sense a common carrier— 
he had merely let the carrying capacity of his ship to 
another. 

And it was permitted, even o common carriers, by 
English law to contract to exempt themselves from 
liability for their servants’ negligence. 

(3) Waters vs. Monarch Assr. Co. (5 El. and BL, 870) : 

“The policy in this case was a jire policy, and in it 
plaintiff was described as a corn and flour factor ware- 
houseman and wharfinger, and the policy 
was expressed to cover £5,000 on stock in trade and 
utensils in their warehouse, situate in Holland street ; 
£400 on goods in trust or on commission therein, £100 
on fixtures or fittings in the same, £100 on the steam 
engine boiler and machinery in the engine-house form- 
ing part of the said warehouse; £500 on live and 
dead stock and utensils in stabling adjoining the above 
mentioned warehouse, not exceeding £40 on any one 
horse (p. 871). 

The question was as to plaintiff’s right 
to recover as bailees under the words “ goods in 
trust” (p. 880), and the Court held that “ the policy 
was intended to protect the goods entrusted to them,” 
and Lord CAMPBELL says (p. 880): “It would be very 
“inconvenient if wharfingers could not protect 
“ such goods by a floating policy; then this being the 
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* meaning of the policy, is there anything illegal in 


“it? Itcannot now be disputed that it would be 
“ legal at common law, and Mr. Lush properly admits 
‘* that it is not prohibited by the terms of any statute. 
“ And I think that a person entrusted with goods can 
“insure them without orders from the owner, and 
‘even without informing him that there was such a 
policy. It would be most inconvenient im business 
if a wharfinger could not at his own cost keep up a 
“ floating policy for the benefit of all who might be- 


* 
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a 
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come his customers.” 

No question of common carrier arose in the case. 

(4) London & N. W. Ry. Co. vs. Glynn (1 El. & EL, 
652; 1859). Policy dated Dee. 11, 1854, by which 
£15,000 was insured ou coods plaintifts own and in 
trust as carriers it « certain warehouse in the 
policy named and destre ved by fire in said warehouse. 

The parcel of silk selected to test the right to recover 
was received by Pickford & Co., plaintiffs’ agents, to be 
carried from London to Edinburgh, anc was deposited 
by P. & Co. in the warehouse preparatory to its being 
despatched to its destination, and was burned. 

P. & Co., for plaintiffs, after the fire paid the owner 
part of the value in discharge of his claim against 
plaintiff. 

(Juestions for the opinion of the Court were whether 
having regard to the provisions of the Carriers’ Act, 11 
Geo. LV., and 1 W. LY., Ch. 68, plaintifts were entitled to 
recover the value of the silk oF the amount paid the 
owner, Act of Geo. LY. relieves carrier, as value of 
package was not declared to carrier. 

WIGHTMAN, J. (p. 661): “ /t is not contended that there 
“ os anything illegal in this policy. es , | lt is true 
‘that this insurance is in the nature of a voluntary 
“ trust, undertaken by the plaintiffs without the knowl- 
” edge of the cestur que frst, the owners of the coods, 
‘ but it is a trust clearly binding on the plaintiffs in 
“ equity. * The circumstance that the plaintiffs, 
‘in consequence of the non-compliance with the Car- 
“ riers’ Act, are not liable as carriers, is not, it seems 
“to me, very material to the present question. In 
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“ Waters vs. The Monarch Ins. Co., 5 E. & B., 870, the 
“ plaintiffs, being warehousemen, and therefore not in- 
‘“ surers, were not liable to the owners of the goods 
“ which were burnt; but the Court held that that fact 
“ did not prevent the Insurance Company from being 
“ liable to the plaintiffs to the amount of the full value 
‘“ of the goods, although the utmost interest the plain- 
“ tiffs themselves had in the goods was to the extent of 
‘their warehouse charges for which they had a_ lien 
“upon them. That case is in principle undistinguish- 
‘able from the present and is conclusive in favor of the 
* plaintiffs.” 

Compton, J. (p. 664): ‘ The fact that the plaintiffs, 
‘in consequence of non-compliance with the provisions 
“as to notice of the Carriers’ Act, were not liable to 
‘the owners for the loss of the goods, does not in my 
“ judgment at all affect the case. The owner may fairly 
“ have chosen, knowing that an insurance had been ef- 
‘* fected by the plaintiffs to look to the insurance office 
‘ for compensation instead of to the plaintiffs. I do not 
‘ see that there is any obligation under that act upon 
“ the owners of goods above the value of £10 to de- 
“clare their value to the carrier: if they are willing to 
“run the risk of the loss of the goods without having 
‘“ any redress against the carrier, they may do so. But 
“there is no hardship in holding the insurance office 
“ hable to the full value of the goods, for they have re- 
‘ ceived the premium upon the full value.” 

(5) North Br. Ins. Co. vs. L., L. & Globe Ins. Co., 5 
Ch. D., 569. 

The policy in this case was effected by B. & Co. 
wharfingers and covered grain and seed—the 
assured’s own or in trust or held on commission for 

which they were responsible. No question of negli- 
gence was in the case. 

(6) Joyce vs. Kennard, L. R., 7 O. B. Fo? 

Plaintiffs were lightermen, and policy covered all 
losses to goods carried by J. & Son, lightermen, for 
which losses J. & Son may be liable to the owners. The 
policy was for £2,000, of which defendant underwrote 
£100. A loss happened for which plaintiffs became 
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liable to the owners to the amount of £1,100. The 
total value at risk was £20,000. 

It was held that the sum to be recovered was not 
merely the proportion which the sum insured bore to 
the amount at risk—but the plaintiff could recover of 
defendant £55 as his proportion. The Court held (82) 
it was a mere question of construction of the policy 

And no other question was considered. It is a good 
authority for the proposition that IN ENGLAND, a con- 
tract of insurance by a common carrier is valid—but it 
goes no further. No question of whether it covered 
the negligence of the carrier or not was presented ; and 
it is one of that class of cases that decides nothing 


but the one case before the Court. 


New York Cases. 


Again | repeat that no Cases from this State where 
the carrier can contract to exempt himself from habuility 
for his negligence can be authority, or even argument 
the point in 


in the Courts of the United States, o 
question. The CUSCS cited are ; 

(1) De Fores’ vs. Fulton F. Ins. Co. (1 Hall, 84, 110). 

This Was the Cause of ith insurance by a COMMISSION 
merchant whose policy covered goods “as well the 
“ property of the assured, as held by them in trust or 
* on commission,” 
and a statement is made (p. 110) in these words : 

“A carrier may insure the goods he contracts to 


“convey; yet he has neither the legal title, nor 


° 


‘ the beneficial interest in them, but he is re Spon- 
‘ sible for their loss. His insurance is upon the 
‘goods; yet his indemnity is against the conse- 


we quences of his implied guaranty for thei safe 


© 


‘ carriage, and not agaiust the loss or deteriora- 


‘tion of the property by the perils insured 


e 


* against. 


This, of course, was a mere dictum, and it must be 


limited to that class of risks which the carrier is _ per- 
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mitted, by the policy of law, to absolve himself from 
personal liability for, and it is by no means an authority 
that a common carrier may insure against the conse- 
quences of his own negligence, nor was that subject 
considered by the Court. 
(2) Savage vs. Corn Exch. Ins. Co. (386 N. Y., 655) : 
This is an authority in favor of the position taken by 
the plaintiff in this case, and reference to the report 
of the ease (4 Bos., 3) shows that the insurance was as 
follows: 
“The perils, risks, &c., insured against were of 
“the canals, rivers and fires * * * execept- 
‘‘ ing perils, losses and misfortunes aris- 
‘ing from a want of ordinary care and 
** skill (such as is common in said navigation) in 


“ Jading or navigating said boat or boats.” 


The loss was by stranding, and the Court reversed 
the judgment below, for the reason that it should have 
been left to the jury to say whether there was want of 
care in the assured (4 Bos., 20). This clearly was nof an 


insurance against the carrier's own negligence. 


The Massachusetts Cases. 


The Court in Phenix Ins. Co. vs. E. & W. Trans. Co. 


cites: 


(1) Commonwealth vs. Shoe & L. D. F. & M. Ins. Co.., 
112 Mass., 151. This is clearly a miscitation, 
for the syllabus of it is: 

“ When the property of an insolvent insurance 
“ company has been sequestered and placed in the 
“hands of Receivers, under Gen. St., C. 58, § 6, 
‘the amount of a loss before that time sustained 
“under a policy of the company can be set off 
‘“ against a debt due from the assessed to the com- 
“pany, even if the company holds collateral 
“ security from the debtor.” 
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(2) Jackson vs. Boylston M. Ins. Co.. 139 Mass.. 508. 
The policy contained no clause specifically subre wating 
the insurer to the rights of the insured. At page 511] 
the Court comments on the difference in that respect 
between the case before it and the case of Carstairs 
vs. Mech. & T. Ins. Co., Is F. K.. 173, which it Says Is 
readily distinguishable by that important fact. and Say 
(p. 512): “* When, therefore, the insured took from the 
’ earrier il bill of lacking containing il clause similar to 
. that which is found in the case at bar (7. @., carrier lia- 
‘ ble for loss to have the benefit of the owner's insur- 
‘ ance) he made it impossible to do that which he had 

in terms agreed in the policy issued to him that he 

would do, and was not. therefore, entitled to recover 
upon it. While the contract in fervies made with the 
insurer by the insured could not be modified by him, 
‘‘ this presents no reason why he may not modify a right 
of subrogation which clep nels only Oni his oOwh re la- 
tions to the earrier. by changing those relations. — 


No question irose in the above case as to thi c riers’ 


onan : 
negligence. it Is expressly stated that Cine bal Ss ol 
cotton insured were destroved by a fire 7/ mon and 
COLCENT or hie j ffiie menown— }). D909 ‘ 


The case therefore. is no authority to the eftect thet 
in Massachuss tts, w hie re the carrier Cannot; re strict his 
liability for his own neghgence, he may imsure such 


a ops 
habilityv. 


The Court further says: “If the carrier may 
(SUPE OL his own account he may contract with 
the Dersaoll whose voods he carries th iT sueh 


person shall LASUNe fo. his benefit. 


‘ While the question has not been the subject of 
‘ discussion in this commonwealth, these remarks 


‘are well sustained by authority elsewhere. 


And the three authorities cited are: 
Mercantile Ins. Co. vs. Calebs. 20 N. Y¥.. 173. 


* The contrary is the doctrine of the U. S. Courts. ‘Th Lladii, 


20 F. R., 318: 20 F. R., 875. 


o4 


(A New York case, where, as above shown, it is per- 
mitted to the carrier to contract for exemption from 
liability for his own negligence. ) 

Phenix Ivs. Co. vs. E. & W. Trans. Co., 10 
Biss.. LSS. 

The case which was affirmed in 117 U.S., 312, and 
which is now being commented on, 

Rintoul vs. N. ¥. ©C. & H. B. B. Co., 2] 
Blateh., 459. 

(Judge SuipmMan eve/ved his decision that the contract 
was lawful out of his brain and cites no authorities, but 
merely asserts (p. $455) that, th CUI ier is at Liln rly 
" fe ASUN his inter st in the prop rly entrusted lo his 
“ care, and the fact that he may obtain an indemnity 
‘from a third person by means of the owner's policy is 
‘not unfair to the owner, unless the obtaining such in- 
‘‘ demnity is in reality made compulsory upon him.”) 

The only case cited from the U. S. Courts is the 
Baltimore Warehouse Case, reported as 
Home Ins. Co. vs. Balt. Warehouse Co., 98 U. S.. 527. 

The policy was taken out by warehousemen and 
covered “merchandise, their own or held by them in 
trust, or in which they have an interest or liability,” 
and it was held that the designation of the property as 
being in a certain warehouse, the policy covered the 
merchandise itself and not merely the claim or interest 
of the warehouse keeper. 

This case is one of the class which deals with the 
power of a bailee to cover property held by him in trust. 

See p. 043, where the Court cites Waters vs. Monarch 
Ins. Co., 5 E. & B., 870; London and N. W. R’ way Co. 
vs. Glynn, Ll Ell. & Ell., Q. B., 652; De Forest vs. Fulton 
Ins. Co., 1 Hall, 186; Siter vs. Moritz, 13 Penn. St., 
219, and says ‘‘ merchandise held in trust aptly describes 
“the property of the depositors.” 

From the above review it will be seen that no case is 
cited where it was held that a common carrier could 
insure his lability for his negligence by a court which 
applies the rule that he may not by contract limit or 
exempt himself from liability for his negligence. 
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The Court in the Phenix case (117 U.S., at p. 324), 
said : 

of the contrary, in one of the earliest CASCS the 

“ rule that a policy of imsurance covers losses by 

‘ perils insured against, though occasioned by the 

“ negligence of the servants of the assured, was 

“Judicially affirmed ; the assured, being the owner 

ofa ship, had chartered her for a West India 


‘ voyage, and by the usages of trade bore the risk 


© 
. 


“ of bringing the cargo from the shore to the ship ; 
‘the policy was upon the boats of the ship, and 
is upon the goods in them : and the amount re- 
‘covered of the insurer was for goods being car- 
” ried from the shore to the ship in her boats, and 
* lost by the wrecking of the boats in consequence 
* of the misconduct and negligence of some of the 


, ship's crew.” 


The case cited in the above extract is that of Walker 
vs. Maitland, 5 B. & A., 171, and as shown above this 
is an English decision and has no application im that a 
common carrier was not the person insured. 
The ship was a chartered ship and her owner was not 
carrying Ol the business of a common carrier. 

I1f. Another objection made in the Phenix case 
is founded on the extract from case of Waters 
vs. Merchanis’ L. Ins. Co. (11 Pet., 222), (in which 
the language of Lorp ‘TENTERDEN in Walker vs. 
Monareh Ass. Co., is cited). to the effect that where 
the loss is remotely occasioned by negligence of 
the erew, th Court will not Leper as to the 
quantum of care, WC.,. which if usec. might have 
prevented the loss, where Judge STOR) commenting 
on that language uses these words, “ His lordship 
: might have stated the argument from InCONn nie Ce, 
‘ even in a more general form.” 

If the doctrine of the INCONVENIENCE of the Inquiry Wis 
made the test to be applied in determining whether in- 
demnity for negligence is to be covered bya policy which 
in terms covers only sea risks, the answer would be that 


such contracts are made, and are held valid, and 
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the inquiry is made in the class of CUSES where by the 
leriis Oy the policy the negligence 1s expressly excepted, 
Thus in the case above cited of Savage vs. Corn Exch. 
F. and I. Ins. Co. (4 Bosworth, 3), the Court held that 
it should have been left to the jury (4 Bos., 20) to Say 
whether the less was occasioned by want of care in 
the assured, and (p. 19) the Court says, “ The policy 
‘“ expressly excludes liability for perils, losses and mis- 
“fortunes arising from or caused by want of ordinary 
“ care or skill in lading and navigating said boat.” 
“ It is undoubtedly true, in general, that where 
‘a loss arises from a peril insured against, the 
“ title of the assured to recover cannot be defeated 
“by proof of mistake or error in judgment, or even 


“ negligence by the master or mariners employed 
“in navigating the vessel, which brought the ves- 
¢é 


sel within the peril; not because negligence and 
“ want of skill are perils insured against, but be- 
‘** cause, in general, the law looks to the immediate 
‘ cause of loss, the peril which is insured aguinst, 
“and not to the secondary or remote cause, the 
“ negligence (Mathews vs. Howard Ins. Co., 1 
“ Kern., 3). 

‘ But parties WAY Spr cially agree upon a diff reul 
re rule, and this, we think they did in this case. 
" Lhe defendants excepted a loss urising from wanl 


; 
rf of ordinary care and skill in lading or navigating 
© said hoat. Now suppose the boat had been 
‘laden so heavily as to make the attempt to tow 
“her on the Hudson River an act of manifest im- 
‘“ prudence, evincing an entire want of skill or 
“ordinary prudence, we should not hesitate to 
“ say that the defendants had protected themselves 
‘“ against the consequences of a loss which, but for 
‘such improper lading, would not have occurred, 
“ although the immediate cause was her encounter- 
“ing a storm, in which, in that condition, she 
“could not be kept afloat. 

‘We are not able to say, upon the evidence, 
“that the case is so clear upon the question 


4% 


whether the captain was guilty of a want of 


of 


by the ‘ ordinary eare and skill, that the jury should have 
cepted. “ been directed to find for the defendants on that 
Exch, “ ground, or that we should direct a dismissal of 
id that ‘the complaint, pursuant to the leave reserved 
to nes 4 ‘at the trial. There is some evidence tending to 
ze : In ‘* show that the conduct of the captain in this re- 
policy ‘ spect was not of the character claimed, and that 
| mis- “ onch a condition of the tow was not usual. We 


ene J think that question should have been submitted 
“ to the jury.” 

rhere The Same principle Was laid down in Riche leu Vs. 
, the Boston M. ins. Co. (20 ed. Kep., OU6), where the 
ated policy rceptled the Incompetency of the master and in- 
PVel sufficiency of the crew ana want of ordinary Care anc 
ved skill in navigating said vessel and in loading, stowing 
Ves- and securing the Cargo OU sald vessel, and the Court 
and while citing (603) the case of Waters vs. Merchants’ L. 
be- Ins. Co. (11 Pet., 213), distinguishes it, because in that 
late case the policy contained no exceptions of this kind, 
ast, and said (604 

the “Tt is only within a comparatively few years 


‘that the clause exempting the underwriter from 


* the consequences of negligence has been intro- 


ame : duced into marine policies and hence CuSeS in- 
” ‘volving the construction of this clause are not 
ad “ numerous: but we take it that wherever, under 
cd “the ordinary form of a policy, the insurer would 
” “ be exonerated from the consequences of a peril 
” occasioned by barratry, he would, unde this 
a ” clause, eSCape lability if the peri were OCCas- 
. “ joned by the negligence of the master and crew, 
” ‘and that this is a 7A stion tor the pury in each 
9 ‘case. Milwaukee Ry. Co. vs. Kellogg, 94 U.5., 
: ‘469. This appears to have been the construction 
, “given to a similar provision by Mr. Justice 


‘Woops in Levi vs. New Orleans Ins. Assn., 2 


° 
© 


Woods. 63, which was an action upon a_ policy 
‘to recover a loss resulting from a collision occas- 
“joned by the negligence of the pilot of the in- 


: sured vessel.” 
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The same thing was laid down as a principle of law 
in the case of the “ Sidney” (23 Fed. Rep., 88), and 
although it was reversed (27th Fed. Rep., 119), this 
proposition was not disputed. 

The same prince iple of law is invariably applied, and 
no inconvenience is found in applying it, when it is 
sought to render the carrier liable under bills of lading, 
which except sea perils, the Court inquiring In all cases 
whether the loss Was caused by negligence of the Carrie ?. 
although as against an insurer it might be regarded as 
a sea risk. 

This distinction is elaborately considered in “ Law- 
son on Carriers” (Sec. 153, p. 214), as is shown by the 


following extract : 


o Terms in Insurance Policies and Bills of Lad- 
“ing Construed Differently.—Many of the words 
‘and phrases, whose legal meanings are given in 
‘‘ the succeeding sections of this chapter, are also 
to be found in policies of marine insurance. But 
“it is to be observed that words of exemption 
“ contained in bills of lading are more strictly con- 
“ strued than similar terms in the law of insur- 
ance. The rules which regulate losses under 
“ policies of insurance differ wholly from those 
which govern in the case of common carriers. 
‘“ Each contract has its own peculiarities and prin- 
“ciples of interpretation, and the interpretation 
‘‘ given in one case is not applicable and cannot be 
“ followed in the other. 

“ A striking example of this distinction is seen 


- 
a 


in the law of insurance, where, when a loss has 


ee 
“~ 


arisen from a cause insured against, the under- 
“‘ writer 1s responsible, although the master did not 
“ use due care lo avoid it , the contrary being the 


‘rule in the contracts of common earriers. ‘A 
‘““* policy of insurance,’ says WILLEs, J. (Grill vs. 
“Tron Screw Co., L. R.,1 C. P., 600; 1866), ‘is 
“an absolute contract to indemnify for loss by 
“ * nerils of the sea, and it is only necessary to see 
“ ¢ whether the loss comes within the terms of the 
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‘contract and is caused by perils of the sea; 


‘the fact _that the loss is partly caused 


‘by things not distinctly perils of the sea 


© 


a 


- 


does not prevent its coming within the con- 
tract. In the case of a bill of lading it is dif- 
ferrent, because there the contract is to carry 


it with reasonable care unless prece nted by the exr- 


. cepted perils, if the cr ols are not carried with 


‘reasonable care. and are consequently lost by 


wis perils of the sea, it becomes necessary to recon- 


‘cile the two parts of the instrument, and this is 


‘* done by holding that if the loss through perils of 


the sea is caused by the previous default of the 


‘*shipowner he is hable for this breach of his 


‘* eovenant.’ i. «6the ‘Preteom Ch. =. 
wet ee ~~ oa we Lu. . (= =. oe 
; (1871). it Wiis said by One of the 


. > 


a 
a 


* 


‘ Judges, Sir Josepuo Napier, ‘The words in the 


bills of lading “dangers of the sea” must, of 


course, be taken in the sense in which they are 


‘used in a policy of insurance. It 1s the settled 


‘rule of the law of insurance not to go into dis- 


° 


Co 


a 


tinct causes but to look exclusively to the im- 
mediate and proximate cause of the loss. In 


the present case the remote causes are not only 


‘ distinct from the proximate cause, but they are 


a 


+ 


for the most part unconnected with dangers of 
the seas.’ In the ‘ Chasea’ (L. R., 4 Adm. 446 


23 L. T(N. S.) 838,44 L.. J. Adm. 17 (1875), Str, 


Ropert Pxinuione, a distinguished admiralty 


‘ Judge, refers to the error contained in this extract 


in this language: ‘ The only question in this case 


+ 


7 


is whether damage resulting from the barratrous 


act of the crew in boring holes in the ship's sides 


‘falls under the exception of “dangers of the 


. 


7 


‘ 


. 6 


“a 


‘ 


seas” in the bills of lading. The learned 
Judge of the County Court has come to the 
conclusion that it does, founding his opinion 
upon a presumed analogy between cases of 
policies of insurance and cases depending upon 
contracts contained in bills of lading. This 
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‘analogy is in my judgment fallacious. In ques- 
‘tions arising on exceptions introduced into 
‘contracts of affreightment, the Court is bound 


‘to look to the real, and not merely as in cases of 
‘marine insurance, to the proximate cause of the 
‘*loss. The only authority cited to the contrary 
‘*has been a dictum in The Freedom. 

‘This dictum was in no way necessary to the de- 
‘cision of the case before their lordships, and it 
‘appears to me that it was an erroneous dictum 
‘*that must have found its way through inadvert- 


“ “ence into their lordships’ judgment.’ ” 


And the same doctrine is illustrated in Woodley vs. 
Michell (11 Q. B. D., 52), where Brert, L. J., says : 

‘“ Although a collision when brought about 

” without any neqlige ice of either vessel Is or Diaby 

* be rat peril of the sea, a collision brought about 

‘‘ by the negligence of either of the vessels, so that 

“ without that negligence it could not have hap- 

" pened, is not a pe rif of thi sea within the terms 


‘of that exception in a bill of lading.” 


Pursuing this distinction the Courts have held that a 
payment by the insurance company to its insured for 
a loss as by a peril of the sen, does not estop the in- 
surance company from suing the carrier under his bill 
of lading and recoving forthe same loss as for negli- 
gence, although the perils of the sea are excepted by the 
bill of lading. 

The C. D. Jr., ] \\ oods, 72. 
Sun Mut. Ins. Co. vs. Miss. T. Co., 17 Fed. 
R., 919. 


IV. Another reason suggested in the opinion in the 
Phenix case why an insurance by the carrier against his 
own negligence may be valid, is the authority which 
the Courts have granted him to limit the value for 
which he should be responsible, as was decided in 
Hart vs. Penna. R. R. Co. (112 U. S., 331). An exam- 
ination of that case shows that the ground on which it 


= “F 
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was put is that such a limitation does not in- 
duce want of care (340), but makes the care re- 
quired measurable to the value of the property and 
proportional to the compensation received for its 
transit ; and the Court there says (341) : 


* 'The carrier must respond for negligence up to 
‘that value. Itis just and reasonable that such a 
‘ contract, fairly entered ito, and where there is 
' ao deceit practised On the shipper, should be 
‘upheld. There is no violation of public policy.” 


The words of Judge COWEN in Cole vs. Goodwin (19 
Wend., 251), show the distinction between concealing 
the true value of the goods carried and then seeking to 
bold the carrier liable for their fu// value and the effort 
of the carrier to CSc pr habitity for his own negligence, 
very aptly. He says: 

g3 I will only repeat in respect to this CUuSeC what 
‘seems to me perfectly obvious, and which I have 
“if not very unsuccessful, made somewhat appar- 
‘ent to others, that the difference between the 
‘two eases from Burrow and East (Gibbon vs. 

Paynton and Nicholson vs. Willan), and that of 

Kvans vs. Soule (2 Maule & 8., 1) 1s, that the no- 
‘ tices in the former went i vet AE protect against 
‘ the fraud of the bailor. and the latter to coneeal 
‘and favor fraud directed against the owner and 
‘in favor of the party giving the notice. The on 
: was for and the other against publi morals ¢ the 
‘ former saic ‘merely clive meadue reward and I 
‘ will he accountable as a COMMON carrier, the 
‘ latter ‘oave me the same rew ard (for the car- 
: rier fixes it it may be less, but it rit also be 
* More), — and yet . claim to throw al/ risk upon 
. you, Or such it degree of it as please.’ In the 
“former the plaintiff sought to commit and did 
‘commit actual fraud after express notice that 
‘he must be honest. He sought in that way to de- 
: prev the laborer or veasonabl reward for his hire. 

In the latter, he Wits paid all he demanced and 


‘“ vet he refuses to carry under the obligation re- 


o 
© 


quired by law.” 
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V. Inasmuch as what is contrary to the _ policy 
of law may not be contracted for In any man- 
ner either directly or indirectly, and what 1s so pro- 
hibited must be deemed impliedly excluded 
from every contract, if not expressly excluded. 
it follows that in a policy of insurance against the perils 
of the sea, and all other perils usually covered by such 
a policy, taken out by 2 common ¢aier,the risk of the 
carrier s negligence, are by hecessar lmplication of law 
excluded with like effect iS if there in expr ssly excluded 
and ho hability fo. the negligent conduct of the carrier 
or his servants can be deemed to be covered by such 
insurance, and that when the policy is read in court, the 
Court will read between the lines the same words as 
were found in the cases above cited. of 


Savage vs. Corn Exch. F. & I. Ins. Co., 4 


Bosworth, 3. 
Richelieu vs. Boston M. Ins. Co. (26 Fed. 
Rep., 56). 
and with or without such words in it, in every instance 
ot ath insurance by Qa ConUemion earrier the question 
should be left to the jury to say whether the cause of 
the loss was the carrier's negligence. 


Mount vs. Waite, 7 John R.. 434. 


Lastly. The judgment of the Circuit Court should 
be reversed and a venire de novo awarded. 
Gro. A. BLACK, 
Of Counsel for Plffs. in Error, 
71 Wall St., N. Y. 
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Supreme Court of the Anited States, 
OCTOBER TERM, 1888. 
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EXTRACTS FROM BRIEF OF WM. ALLEN BUTLER IN 
THE CASE OF “THE MONTANA.’ 


! Geo. A. Back, 
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Supreme Court of the alnited States. 
OCTOBER TERM, 1888. 


WM. H. INMAN et At., PLarntirrs in Error, 
Us. 


THE SOUTH CAROLINA RAILWAY COMPANY, 


DEFENDANT IN ERROR. 


The brief of Mr. Wm. Allen Butler, filed in this Court 
November 4, 1887, in the case of The Liverpool and Great 
Western Steamship Company vs. Tie Phenix Insurance 
Company (The Montana), contains a statement of the law 
which is so pertinent to the case now before the Court, that 
plaintiffs’ counsel has ventured to reprint a portion of it, 


and to suggest that if the exigencies of the defendant’s case 


now require the advocacy of other views that fact should be 


given its proper weight. 
Geo. A. BLACK, 


Counsel for Plaintiffs in Error. 


UNITED STATES SUPREME COURT. 
Nos. 5 and 6. 


LIVERPOOL AND GREAT WESTERN STEAMSHIP COMPANY 
US. 
THe PHEeNIx INSURANCE COMPANY. 


(THE MONTANA.) 


———~ a 


Extracts from Brief of William Allen Butler, filed November 4, 
1887. 


Page 25, foot of page : 

“By contract stipulation the carrier can not only insure 
“against the consequences of his own negligence, but he 
“can agree with the owner or shipper of the goods to have 
“the benefit of any insurance effected by such owner or 
“ shipper even where his negligence is the cause of the loss. 

“Phenix Insurance Company vs. Erie and Western 
Transportation Company, 117 U. S., 312. 

“Tf it be argued that he should also be permitted to con- 
“tract directly with the owner or shipper against any lia- 
“bility arising from his own negligence, the answer is that 
“the whole matter of exemption by stipulation in the bill 
“of lading rests in contract, subject to the rules of law. 


“Thus while the carrier may agree with the owner 


“or shipper for the benefit of his insurance, the in- 


> 
) 


‘“surer may by a prior agreement with the owner or 
‘shipper provide that no such stipulation with the 
“carrier shall defeat the insurer’s right of subroga- 
** tion.” 


“ Carstairs vs. Mechanics and Traders Insurance Com- 


pany, 18 Fed. R., 473. 


“The underwriter may require a premium for insuring 


. 


‘against the risk of the carrier’s negligence far greater than 


con 


‘the rate of freight charged by the carrier for the transpor- 


o 


‘tation of the goods, and the contracts of freight and of in- 
‘surance stand on different considerations.” 


. 


* * * (p. 26). “He (the carrier) is just as much 
bound to safe carriage of uninsured property as of prop- 
‘erty covered by the most ample insurance.” 


ee 
- 


* * * (p. 29). “It is, doubtless, competent for the 
carrier to insure against the loss occasioned by his own 
negligence and to agree with the shipper that any insur- 
ance which such shipper may have effected on the goods 
“shall inure to his benefit, even where his own negligence 
has caused the loss, thereby defeating the insurer's right 
“of subrogation where there is no contravening stip- 
‘ulation in the policy and no bad faith on the part 
“of the shipper in procuring the insurance. 


“ This is understood to be the effect of the decision of this 
“Court in Phenix Ins. Co. vs. Erie & W. Trans. Co., 117 
“U. &., 312.” 
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In the Supreme Court of the United States. 
No. 86. 
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WRIT OF ERROR TO THE CIRCUIT COURT. 
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FOURTH CIRCUIT. 


DISTRICT OF SOUTH CAROLINA. 


INMANN SWANN & CO., 
PLAINTIFFS IN ERROR. 


vs. 


THE SOUTH CAROLINA RAILWAY COMPANY, 


DEFENDANT IN ERROR. 


BRIEF OF ARGUMENT. 


THEODORE wu. BARKER, Esg., 
Counsel for defendant in Error. 


CHARLESTON, S. C. 
WaLKER, Evans & CoGsweit Co., PRINTERS, 
Nos. 8 and 5 Broad and 117 East Bay Streets. 
1888, 


/ 


opt 


Se Pere Se, cil GB, ce 
ey i oe * - ee my . ye are 
+ oe « pe e 


tot ee ee 


in the Supreme Court of the United States. 
No. 86. 


WRIT OF ERROR TO THE CIRCUIT COURT. 
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FOURTH CIRCUIT. 


DISTRICT OF SOUTH CAROLINA. 


arte 


INMANN SWANN & CO., 
PLAINTIFFS IN ERROR. 
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THE SOUTH CAROLINA RAILWAY COMPANY, 


DEFENDANT IN ERROR. 
BRIEF OF ARGUMENT. 


THEODORE G. BARKER, Esg., 


Counsel for defendant in Error. 


CHARLESTON, S. C. 


WALKER, Evans & CoGswELL Co., PRINTERS, 
Nos. 3 and 5 Broad and 117 East Bay Streets. 


1888, 
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IN THE 


Supreme Court of the United States. 
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WRIT OF ERROR TO THE CIRCUIT COURT— 
FOURTH CIRCUIT, DISTRICT OF 
SCUTH CAROLINA. 

INMAN SWANN & CO., PLAINTIFFS IN ERROR, 
THE SOUTH CAROLINA RAILWAY COMPANY, 
DEFENDANT IN ERROR. 


BRIEF OF ARGUMENT OF THEODORE G. BAR- 
KER, Esouire, 


Counsel for Defendant in Error. 


STATEMENT OF THE CASE. 


The plaintiffs in error, who were plaintiffs below, claimed 
as shippers of certain bales of cotton against the defendant as 
common carriers, and sought damages for alleged breach of 
the contract to safely carry over defendant’s own line and de- 
liver to a connecting carrier in course of transportation to 
place of destination. 

The cotton being in five separate lots was alleged to have 
been received from the agents of the plaintiffs on various 
days in October, 1883, at various points in the interior of 
South Carolina, by the Columbia and Greenville Railroad 
Company “to be transported for the freight money then 
agreed upon ”’ from the several points of shipment over and 
by the said Columbia and Greenville Railroad Company and 
its connecting roads and lines of transportation until delivered 


~ 
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by the plaintiffs at the City of New York, (Transcript Folio, 
I,to 5). The complaint further alleged that the several lots © 
of cotton shipped as aforesaid “ were in the course of said 
transportation delivered to and received by the defendant,” 
(the South Carolina Railway Company), “ a commor. carrier 
and one of the aforesaid connecting lines of transportation in 
Columbia, South Carolina, to be by the said defendant, for 
its proportion of the freight money agreed upon as aforesaid, 
safely carried to Charleston, South Carolina, and there de- 
livered to the next connecting carrier in course of transpor- 
tation to the place of destination as aforesaid. That said de- 
fendant did not safely carry and deliver as aforesaid, the said 
eight hundred and nine bales of cotton, but on the contrary, 
whilst the said cotton so received for transportation was in 
the possession and custody, and under control of the de- 
fendant as a common carrier, two hundred and forty-eight 
bales thereof were, by the carelessness and negligence of the 
defendant, its officers, agents, and servants, destroyed by fire, 
to the damage of plaintiffs, &c.” (Transcript, Folio 5). 

The defendant below in its answer admitted the allegations 
respecting shipment, names of shippers, place of shipment, 
and nutnber of bales shipped, but averred, that “at the 
date of the receipt and shipment of said cotton, bills of lading 
were given therefor, in which were stated the conditions, 
stipulations and agreements upon which said cotton should 
be carried by the Railroad Company receiving it and the con- 
necting roads, which bills of lading, and the conditions, stipu- 
lations and agreements thereof were received and accepted 
by the plaintiffs and constitute the contract between them 
and the defendant.”” (Transcript, Folio 19). 

Defendant further admitted that the cotton came into its 
hands and was carried to Charleston, the terminus of the 
South Carolina Railway, and was there stowed in its yards, 
but that said receipts, carriage and stowing was done by it, 
“ subject to the conditions, stipulations and agreement of said 
bills oflading.”” (Transcript, Folio 10). 

Defendant admitted, that said cotton was destroyed by 
fire while in its yards, but denied the charge of negligence. 

Defendant in its answer set up as a further defence, the fol- 
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lowing stipulation in said bills of lading, viz: “ And it is 
further stipulated and agreed, that, in case of any loss or 
damage done to or sustained by any cotton herein receipted 
for during transportation, whereby any legal liability may 
be incurred by the terms of this contract, that the Company 
alone shall be held responsible therefor in whose actual 
custody the cotton may be at the time of the happening of 
such loss or damage, and the Company incurring such liability 
shall have the benefit of any insurance which may have been 
effected upon or on account of said cotton.” 

Defendant averred “that plaintiff had fully insured said 
cotton so destroyed by fire in solvent Companies from risks, 
among which fire was one, and that at the time of the occur- 
rence of said fire said cotton was fully covered by insurance.” 
but that “ defendant had not had the benefit of such insur- 
ance, nor have the plaintiffs given, or offered to give, the 
benefit of such insurance.” (Transcript, fol. 11.) 

Defendant did not claim exemption from liability from fire 
under any stipulation of the bill of lading or under the clause 
exempting from liability from fire on land or on water. De- 
fendant rested the case wholly on the clause entitling it to 
have from the shipper the benefit of insurance which he had 
effected on the cotton. Hence the seventh instruction asked 
for by plaintiffs, as to the scope of the exemption from fire 
clause in the bill of lading, bore upon no point made or at 
issue in the cause, and was properly refused to be made a 
subject-matter of his charge by the Judge. An assignment 
of error based upon such instruction has therefore no place 
in this contention. 

The proof offered by plaintiffs and furnished by their own 
witness, Bernard S. Clark, a member of the firm of Inman, 
Swann & Co., fully sustains the allegation of defendant’s answer. 

The following must be taken therefore to be the facts 
proved in the case: 

1. That the cotton was received by defendant (below) under 
and subject to the bill of lading containing the stipulation 
and agreement of the parties to the contract, “‘ that in case of 
any loss or damage done to or sustained by any cotton herein 
receipted for during transportation, whereby any legal lia- 
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bility may be incurred by the terms of this contract, the 
Company incurring such liability shall have the benefit of 
any insurance which may have been effected upon or on ac- 


count of said cotton.” 

2. That plaintiffs had fully insured said cotton so destroyed 
by fire, in solvent Companies. 

3. That defendant has not had the benefit of the insurance 
so effected. 

4. That plaintiffs have not given or offered to give to de- 
fendant the benefit of such insurance. 

POINT FIRST. 

The Circuit Judgewas correct in giving, as his charge to the 
jury, the first instruction asked by defendant, viz: “ That the 
bill or bills of lading, under which the cotton of plaintiffs in this 
case was transported by the defendant, constituted the contract 
of the parties,and the plaintiffs are bound by the stipulation that 
the defendant Company shall have the benefit of any insurance 
that may have been effected upon or on account of said cotton,” 
(Transcript, fol. 110.) 

Upon the pleadings and proof defendant was entitled (had 
it chosen to ask for it) to a Judgment from the Court without 
submitting the case to the jury, on the ground of variance. 

Plaintiffs, in their testimony, had shown, that defendant's 
liability to plaintiffs was not that of a common carrier gene- 
rally, upon his promise to safely carry and deliver, implied 
from the fact of receiving the goods, which was the sole 
cause of action set forth in the Complaint, but that the goods 
had been shipped by the plaintiffs on the Columbia and 
Greenville Railroad, on certain bills of lading, constituting 
im each case a special contract between the shipper and the 
carrier, in which the liability of the carrier and his corres-. 
ponding duties were fully set forth and declared in express 
terms, and that defendant’s receipt and custody of plaintiffs’ 
cotton had taken place under the operation of that contract, 
as one of several connecting lines of transportation. Plain- 
tiffs should have declared upon this contract. There was 
therefore a fatal variance between the case made in the Com- 
plaint and that made in the proof, by plaintiffs’ own witnesses. 
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“Tn actions upon contracts the declaration must in all cases state the 
contract, upon which the action is founded, and the breach of it. Con- 
tracts must be stated in the declaration as they were really made, 
either in terms or according to their legal effect, and if there be a 
variance it will be fatal.” 7 Tidd’s Pr., 434. 

“The principles of the common law are to be understood with the 
limitation, that there is no special contract between the parties, which 
varies the obligation of carriers, for if there clearly appears such a con- 
tract, i governs the case.” (Angel on carriers, 224, 220)—Per, Lord 
Kenyon, “ when no rate is fixed by law, the carrier is entitled to say on 
what terms he will carry; he is not obliged to take everything which 
is brought to his warehouse, winless the terms on which he chooses to 
undertake the risk are comple ad with by the person who « mploys him. The 
old mode of declaring used to be on the custom of the realm; but this 
isin assumpsit, it is founded in contract, and the contract must therefore, 
govern the parties. Anon vs. Jackson, Peake’s Add. N. P., Case cited in 
Angel on Carriers, 220, 

In South Carolina, the State, as it happens, in which the 
contract in this case was made, and where, so far as defen- 
dant was concerned, it was to be performed, it has been 
always held, that the dill of lading, given by a Railroad 
Company to a shipper, constitutes the contract, between the 
parties, and recently thus, “ The bill of lading is the con- 
tract between the shipper and the Company, by which the 
Company agrees to transport and deliver beyond its own 
lines and ¢he terms and conditions of the contract regulate and 
determine the duties and obligations of the contracting parties. 
The signature of the shipper is not necessary to establish his 
assent to the terms of a bill of lading.” /edmont M’f’g. Co. 
vs. Columbia and Greenville Railroad Company, 19 S. C., 353. 

In New York it is held that, “ On contract for through 
transportation exemptions inure to connecting carriers al- 
though not so expressly provided.” 

Manhattan Oil Company vs. Camden and Amboy Rail- 
road and Transportation Company, 54 New York, 
197. 

“The acceptance of the carrier’s receipt creates a contract 
according to its terms between him and the shipper.” 

Hutchinson on Carriers, 240: 

“ Accordingly when the owner of the goods accepts a receipt he is 
conclusively presumed, in the absence of fraud and imposition, to have 
assented to all the terms and conditions contained in it, which amounts 
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to a contract with the carrier, and whether called a special, or express 
contract, or a special acceptance, becomes at once binding on both 


parties, Jb, 241.” 

“Asin England,” says Mr. Hutchinson, ‘the land carriage of this 
country is nearly engrossed by railways, canals and express companies, 
and the usage as to their manner of contracting with their employees 
is, in effect, the same, When goods are delivered to them receipts are 
usually given, in which are stated the terms, as to the liability of the 
carrier, on which they are to be carried, which are treated in all respects 
as to their legal effect, as bills of lading; and it was never doubted, that 
the bill of lading of the carrier by water, was not only the receipt of 
the carrier for the goods, but an erpress contract between him and the 
shipper as to every exception of liability mit. * * * * * Every man of 
ordinary intelligence knows that no individual or Company engaged 
in the business of carrying to distant places, now undertake to carry 
his goods, subject to the old common law liability of the carrier. He knows, 
moreover, that bills of lading are constantly given, not only as the 
evidence of the receipt of the goods, but as an express and direct notice 
that they will be carried on certain terms; knowing this he cannot 
be wilfully blind and plead ignorance, when it was his duty to know, 
and knowing in such cases is assenting. If it was his intention to hold 
the carrier /o his common law liability, he should have said so, and have 
either declined to employ him, or sued him for his refusal, after tend- 
ering a reasonable sum for his risk.” Jb, 2j. 


In the “ Bank of Kentucky vs. Adams Express Company,” the Circuit 
Judge held thus: “Ifthe jury believe that the teller of the Louisiana 
National Bank presented the bill of lading to the agent of the Express 
Company for his signature, with the blanks filled, and at such time 
delivered to the agent the package of money, without disclosing 
who was the owner of it, but addressed to the plaintiff at Louisville, 
that the bill of lading was signed and re-delivered to the teller and for- 
warded to the plaintiff at Louisville, then the bill of lading thus signed 
constitutes the c®8ntract, and all the exceptions in it are part of the con- 
tract, no matter whether each or all of them were known to the Louis- 
iana Bank or not; and the plaintiff is bound by the contract, whether 
it expressly authorized the Louisiana National Bank to make it or not. 
The evidence tending to show that the bill of lading was not read at 
the time of signing, and that nothing was said about the exceptions 
contained in it, is immaterial.” 


On writ of error this Court said: 


“We find no error in what the Circuit Judge said upon the question, 
whether the bills of lading, with the exceptions, constituted the contract 
between the parties. The charge in this particular is justified by very 
numerous authoritative decisions” (citing numerous cases). Bank of 
Kentucky vs. Adams Express Company, 93 U. S., 172, 
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A faint attempt was made by Bernard S. Clark, one of the 
plaintiffs, in his testimony to disclaim the bill of lading by 
saying that he did not authorize the benefit of insurance 
clause, but on cross-examination he admitted that plaintiffs 
had made the claim on the Railroad Company under that bill 
of lading, containing that clause, had received the balance 
of the cotton and settled the freight under the same bill of 
lading, that their agent, at time of shipment, accepted that 
bill of lading, and that he had authority to accept bills of 
lading. (Zranscript, fol. 32.) 

“The agent of the owner of goods with authoricy to deliver them to 
carrier for transportation is to be presumed to have all the necessary 
power to carry it into effect.” 

Hutchinson on carriers 265. 

No instruction was asked for nor has any exception been 
taken on the point that the bills of ladiug in this case did not 
constitute the contract of the parties, or that plaintiffs are not 
bound by the terms of the same, as special contracts in writing. 
The plaintiffs should therefore have brought their action upon 
said contracts, setting forth their terms, and not having done 
so the variance between the declaration and proof is fatai, and 
they cannot recover in this action. If this were not so, still the 
plaintiffs have proved that the: goods were carried under the 
terms of a special contract, and under special conditions, and 
plaintiff cannot in any form of action recover from defendant 
outside of those terms and conditions. 


POINT SECOND 


The Circuit Judge was correct in making the second tnstruc- 
tion prayed by the defendant jus charge to the Jury, viz: “ That 
the plaintiffs, before they can recover against the defendants here, 
must show, that they have performed their part of this contract, 
by proving that they have given the South Carolina Railway 
Company the benefit of the insurance, or that they have been 
veady to perform their contract by tendering such benefit, and that 
the same has been refused,” and tn connection with this in giving 
to the Jury as part of his charge the third instruction asked for, 
vis: “ That tf the Jury find that an agreement was made be- 
ween plaintiffs and their insurers by which the msurers waived 
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proofs of loss and admitted the claim of plaintiffs to be due by 
them on the rst of January 1884, and the plaintiffs agreed to 
give time upon said claim to the insurers, and mean time to press 
the claim for the cotton against the South Carolina Railway 
Company defendant, in consideration of the payment to plaintiffs 
by their insurers of six percent. interest, per annum, on satd 
admitted claim, from rst January 1884, then plaintiffs cannot 
recover and verdict must be for defendant.” 

The consideration of the contract, upon which the liability 
of defendant to pay in case of loss of the cotton by fire de- 
pended, was the giving by plaintiffs to the defendants the 
benefit of the insurance, which had been effected upon, or, on 
account of the cotton shipped. 

The cotton in question had been destroyed by fire, 29th 
October 1883. Prior to that date, insurance had been effected 
by plaintiffs upon or on account of said cotton, under open 
policies dated respectively the 7th September 1883, (Tran- 
script fol. 63), the 6th September 1883, (Transcript fol. 72), 
and the 29th August 1883, (Transcript fol. 84). The evidence 
is, that on the 17th November 1883, the liability of the Insur- 
ance Companies to the plaintiffs, for the value of the cotton 
lost, was acknowledged formally in writing, and the account 
of estimated loss sustained by the Insurance Company was in 
accordance with the provisions of each policy, stated between 
the plaintiffs and their insurers, (Transcript folios 53, 75 and 
77.) 

It further appears in proof, that an agreement in writing 
was entered into between the Insurance Companies and the 
plaintiffs on the 18th January 1884, by which the claim of the 
plaintiffs upon their insurers was recognized to be due on 
January 17th, 1884; the plaintiffs agreed to use every effort 
to collect the claim from the South Carolina Railroad Com- 
pany; and the Insurance Companies agreed to pay to the 
plaintiffs “ six (6%) per cent. interest from January 17th, 1884 
to the time when the claim is collected.” (Zrauscript fol. go.) 

It was also proved, that the plaintiffs had not given to the 
defendant the benefit of this insurance, had not offered to let 
defendant have the benefit of the same, and had not tendered 
it, nor had it been refused by the defendant. Having failed 


in performing their part, plaintiffs could not, lawfully maintain 
their action against defendant, upon its part of the contract 
obligation. 

It is a case of a “ promise for a promise ” “ or of mutual prom- 
ises, where the plaintiffs’ promise is executed, but the thing 
they had agreed to perform was executory.” “If, says Mr. 
Tidd,” the consideration be executory, the plaintiff cannot 
bring his action till the consideration be performed.” (7 Zidds 
fr. 435.) Here the plaintiffs had promised, that “ in case of 
any loss or damage done to or sustained by any cotton 
whereby any legal liability may be incurred by the terms of 
the contract, the company incurring such liability shall have 
the benefit of any insurance, which may have been effected 
upon or on account of the said cotton.” 

By the terms of the contract, then, the defendant Company 
incurred such “ legal liability ” the moment when the loss 
occurred tothe cotton. According to the plaintiffs’ promise, 
defendant then became, ¢o zustan?tt., entitled to have from the 
plaintiffs the benefit of the insurance, which had been effected. 
The plaintiffs were, then, under the executed promise to give 
to defendant the benefit of such insurance, and the thing to be 
done—the giving the benefit—was executory ; and according 
to the established principle of law above stated, the plaintiffs 
cannot bring their action till the consideration be performed. 

“ Covenants or agreements are of three kinds; 

Thirdly, there is also a sort of coyenant which are mutual conditions 
to be performed at the same time; and in these, if one party was ready 
and offered to perform his part, and the other neglected or refused to 
perform his, he who was ready and offered, has fulfilled his enyvage- 
ment, and may maintain his action for the default of the other, 
though it is not certain that either is obliged to do the firstact. And 
where there are mutual promises, yet, if one thing be the considera- 
tion of the other, then a performance is in general necessary.” 
l Tidd Pr., 4 

“ Another distinction to be attended to is, that when mutual cove- 
nants gotothe whole of the consideration on both sides, they are 
mutual conditions, the one precedent to the other.” (/). 48). 

“When the conditions are mutual, and to be performed at the same 
time, the plaintiff must aver that he was ready and offered to perform 
his part, but the defendant refused to perform his.” 

“The dependence or independence of covenants is to be collected 
from the evident sense and meaning of the parties” per Lord Mans- 
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field, in Kingston vs. Preston, cited in Jones vs. Barclay, Douglass, 490, 
Where two acts are to be done at the same time as where A covenants 
to convey an estate to B on such a day, and in consideration B cove- 
nants to pay a sum of money on the same day, neither can maintain 
an action without showing performance of, or an offer to perform, his 
part, though it is not certain which of them is obliged to do the first 
act.” Pordage vs. Cole, 1 Wms. Suunders, 310, Note by Sergeant Williams. 

In this ease, the contract in effect was, that the defendant 
would, in case of !oss by fire, be liable to plaintiffs for the 
damage to said cotton, in consideration that plaintiffs should 
give to defendants so liable, the benefit of any insurance, 
which may have been effected upon the cotton so damaged. 
Upon plaintiffs bringing action to enforce the liability of de- 
fendant to make good the loss on the cotton, destroyed by 
fire, arising out of the promise, it was in law necessary to 
their recovering, that they aver and prove, that they were 
ready and had offered to perform their promise, viz: that de- 
fendant shall have the benefit of the insurance effected upon 
or on account of said cotton. 

The defence, under the special contract proved in this case, 
it will be noticed, is not one, like the case of stipulations con- 
tained in carrier’s “ Notices,’ nor even like that under exemp- 
tion clauses in bills of lading which seek to restrict the com- 
mon law responsibility of the carrier as insurer of the safety 
of goods committed to him. It is not like the defence under 
the clause, for example, exempting the carrier from loss by 
fire. Such cases assert the carrier's right, by such “ notices” 
or “exemption clauses” to restrict the common law liability 
as insurer, and might be plead in defence to an action upon 
the common law liability. Nor is this a case of a stipulation 
on the part of the carrier for immunity from his own negli- 
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genee, nor one, that the carrier shall not be liable, as carrier, 
but only, as bailee. 

In this case we have a@ special contract, which does not 
pretend to limit the common law liability of the carrier grow- 
ing out of his exercise of a public employment, which liability 
and character the Courts are jealous to maintain. The con- 
tract, here, preserves the liability of defendant as insurer of 
the goods, but, admitting and assuming its liability therefor, 
defendant makes with the shipper a special agreement look- 
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ing solely to the settlement of that liability. The contract is 
“in case any legal liability may be incurred by the terms of 
this contract, the Company incurring such liability, shall 
have the benefit of any insurance.” It is in effect a contract 
as to now the parties shall adjust or settte the liability in case 
it shall be incurred. The defendant in effect, says, “I agree 
to be liable to you for the cotton destroyed by fire in my 
yards, provided you agree to give me the benefit of the in- 
surance you shall have-effected.” And the plaintiffs by their 
contract, say, “ In case you incur a liability to me for loss of 
this cotton by fire I will give you any insurance I may have 
effected upon said cotton.” It is a contract of “ mutual 
promises ” involving and establishing the basis of settlement 
of a mutual account, in case of loss. It was the palpable con- 
templation of the parties, that this promise, to give the in- 
surance, would be performed, at the same time, that the 
liability, for the cotton burned, was to be discharged, by pay- 
ment of the loss. 

This contract, ex vz termini, entitles the carrier in the event 
of loss by fire, when the liability incurred by him is sought to 
be enforced, to set off his claim to the insurance, or, rather, to 
say to the plaintiff, who sues him upon his contract liability, 
and promise for the value of the cotton burned, “ you have 
not performed or offered to perform your promise to me, 
contained in the bill of lading, you have not given or offered 
to give me the insurance you have effected on this cotton, 
for which you are suing me. Unless you do so, you cannot 
maintain your action.” It is what the French law calls “a 
commutative contract, involving mutual and reciprocal obli- 
gations, where the acts to be done on one side form the con- 
sideration for those to be done on the other,” and “ it would 
seem to follow,” says Judge Story, “upon principles of 
natural justice, that, if they are to be done, at the same time, 
neither party could claim a fulfilment thereof, unless he had 
first performed, or was ready to perform all the acts required 
on his own part.” Hyde & Gleises, vs. Booraem & Company, 
16 Peters, 169. 
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POINT THIRD. 


The stipulations in the bills of lading giving the defendant the 
benefit of insurance effected by the plaintiffs are “ not unreason- 
able, contrary to public policy and the duties and obligations 
imposed bylaw upon carriers, and thercfore void,” as ts claimed 
in plaintiffs first exception. 

These exceptions to the like stipulations, in similar bills 
of lading to those proven in this case, were met and answered, 
in the recent decision of this Court in “Phenix Jusurance 
Company vs. Erie Transportation Company,’ which held, that 
“ No rule of law or of public policy is violated by allowing 
a common carrier like any other person having either the 
general property or a peculiar interest in goods to have them 
insured against the usual perils, and to recover for any loss 
from such perils, though occasioned by the negligence of his 
own servants. By obtaining insurance he does not diminish 
his own responsibility to the owners of the goods, but rather 
increases his means of meeting that responsibility. 

As the carrier might lawfully obtain insurance against the 
loss of the goods by the usual perils, though occasioned by 
his own negligence, he may lawfully stipulate with the owner 
to be allowed the benefit of insurance, voluntarily obtained 
by the latter. This stipulation does not, in terms or effect, 
prevent the owner from being reimbursed the full value of 
the goods; but, being valid as between the owner and the 
carrier, it does prevent either the owner himself, or the insurer, 
who can only sue in his right, from maintaining an action 
against the carrier upon any terms inconsistent with this 
stipulation.” Phenix lnsurance Company vs. Erie Transpor- 
tation Company, 117 U.S., 372. 

In the face of so clear a ruling, it would be an abuse of the 
patience of this Court to discuss the matter further. 

The points upon which Mr. Justice Bradley dissented in 
the case of the Phoenix Insurance Company vs. Erie Trans- 
portation Company, 118 U.S., 218, do not arise in this case. 
The contract between the owner of the goods and the carrier 
is alone discussed here. The rights of the shipper’s insurer 
are not involved in this case. 
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The above ruling disposes effectually of the plaintiffs’ other 
exceptions. (N. B.—It is due to the counsel, who conducted 
the case of plaintiffs in the Circuit Court, and who prepared 
the exceptions in this writ of error, to say that they were pre- 
pared before the decision in the case above quoted was 
decided by this Court.) 


POINT FOURTH. 


Lhe second exception of plaintiffs is that the Circuit Fudge 
erred in not instructing the jury, “ That tf the stipulation in the 
bills of lading under which the cotton of the plaintiffs was to be 
transported by the defendant giving to the carrier the benefit of 
wnsurance ts valid, then such stipulation only entitles the defend- 
ant to such insurance upon payment by it of plaintiffs’ loss unless 
the plaintiffs have already been paid by the insurer.” Defendant 
contends that this refusal was not error. 

If it were necessary, it were a sufficient answer to this 
exception to say, that the plaintiffs have, by their own proof, 
shown that they have been virtually paid, or have been so 
absolutely secured to be paid, by the Insurance Companies as 
actually to occupy the position of lenders of the insurance 
money to their insurers, upon an investment, bearing six per 
cent. interest, from the date, when the insurance money was, 
in an account stated in writing, acknowledged to be due and 
promised to be paid, unconditionally, by the Insurance Com- 
panies to the plaintiffs. (The only condition of the agreement 
of settlement (which we have already quoted), is, that the 
plaintiffs shall sue the carrier, and use every effort to collect 
the claim from the defendant. This, however, it is stipulated 
between them, is ot to prejudice the plaintiffs’ claim against 
the Insurance Companies.) (Transcript, fol. go.) 

The plaintiffs are, therefore, estopped from saying that they 
have not been, in effect, paid by the insurers. The stipula- 
tion of the bills of lading that the defendant (carrier) shall 
have the benefit of that insurance, in the language of the 
decision of this Court, above quoted, “ does prevent either 
the owner himself” (the plaintiffs here) “ or the insurer from 
maintaining an action against the carrier upon any terms 
inconsistent with the stipulation.” If, as the exception 
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assumes, the stipulation entitles the defendant to such insur- 
ance upon payment by it of plaintiffs’ loss, no Court of Jus- 
tice would compel the defendant to the onerous and empty 
ceremony of paying the loss to the plaintiffs when, eo zxstantt, 
upon such payment, the plaintiffs would be bound in law to 
repay the same money tothe defendant. It would violate all 
the principles and practice of mutual accounting. In point of 
fact, as we have shown above, the obligation of the plaintiffs 
to the defendant is not, by the terms of the stipulation, made 
to wait upon defendant’s paying the loss. The language of 
the contract is, that “in case of loss, whereby any legal lia- 
bility may be incurred, the Company, incurring such lability, 
shall have the benefit of the insurance.” It does not say “ the 
Company paying such loss,” but “the Company incurring such 
liability.” So soon as the liability is incurred, eo zstantz, the 
Company “ shall have the benefit” of any insurance which 
the owner may have effected. By the time the owner of the 
goods comes to claim payment for the loss, the insurance 
money, due to the carrier, has already become a pre-existing 
debt of such owner to the carrier. 

Just as soon as the shipper of the goods is in position to 
claim payment for his loss, so soon as the liability of the car- 
rier has been incurred, all policies of nsurance which may have 
been effected by such shipper and all the benefits which he 
may have derived, and all to be derived by him, therefrom, 
become transferable tothe carrier. The shipper holding such 
policies or deriving such benefits therefrom, holds them for 
the use of the carrier. Before he can enforce his claim on the 
carrier he must show, either that he has allowed the carrier 
credit therefor, or that he has done all in his power to secure 
them for the carrier, or that he has placed or offered to place 
the carrier in his shoes, with full opportunity of making his 
claim by transferring or offering to transfer to him his policies, 
with all such information as will enable the carrier intelli- 
gently to make his claim. 

Note. The contract is that the carrier “s/a// have the ben- 
fit of any insurance &c.” “ Benefit” means a result; a good 
result. That is to say the effect of an act. And an act to 
be done by the shipper, the result of which will aid the carrier 
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in meeting the liability incurred so soon as it is incurred. So 
soon as the carrier shall incur the liability under the bill of 
lading, the shipper will actively aid in furnishing the means 
of satisfying such liability, by placing in its hands all benefits, 
in action or possession, derived or to be derived by the ship- 
per from any insurance effected by him on the goods shipped. 
This action on the part of the shipper is essential before he 
can demand satisfaction from the carrier. He cannot say, pay 
me and then if you choose, you can take what I have to give 
you. He must show that he has acted, not that he has been 
successful, but that, at all events, he has given the carrier the 
benefit of all that he has. One test of this is as follows: 
Suppose that the shipper has effected insurance in a Fire Com- 
pany, upon a policy under which no question could arise upon 
proof of destruction by fire. Suppose that the shipper vio- 
lated one of the conditions, prescribing conduct after loss has 
occurred ; say, in giving timely notice, or in producing proofs 
of loss in proper form or in proper time, or in bringing his 
action within the period limited in the policy. Can he be 
allowed, notwithstanding, to bring his action and recover 
against the carrier? If not, how can the carrier be protected, 
if he be forbidden to show, that the shipper has effected in- 
surance on the goods, and has not actively given him the 
benefit thereof. If the Court shall say, “ pay first, we will 
inquire into that afterward,” it will practically forbid such 
evidence. Again. The shipper is to give the carrier all the 
benefit of insurance &c. It is wholly within the knowledge 
of the shipper whether he has effected any insurance at all 
—the place of such insurance, its terms, its amount, the pres- 
ent condition of the credit of the insurer; and this know- 
ledge is exclusively the knowledge of the shipper. How can 
the carrier obtain the first step toward getting the benefit of 
the insurance? Only from the shipper? When is he to get 
this knowledge? When the shipper comes with the gross 
amount of his claim. If he then make no inquiry, or make 
his settlement without getting the benefit of all insurance ef- 
fected by the shipper, and the contract of carriage, a complete 
contract, be marked satisfied, is he not defeated of his con- 
tract right ? 
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POINT FIFTH. 


The plaintiffs’ third exception is that the Circuit Judge erred 
in not instructing the Jury,“ that if the stipulation in the bills of 
lading under which the plaintiffs cotton was to be transported by 
the defendant giving to the carrier the benefit of plaintiffs’ insurance 
2s valid, then such stipulation only entitles the defendant to such 
insurance as ts in the hands of the plaintiffs, and tf the policy ts 
void or unproductive, this is no defence and the plaintiffs are en- 
titled to recover in this action.” Defendant contends that the 
refusal was not error. 

Even if the policy could be shown to be void or unproduc- 
tive the plaintiffs are not entitled to pronounce judgment to 
that effect upon it. The Courts, alone, upon an issue legally 
framed between proper parties, could so declare; until such 
judgment, it must be presumed to be valid and productive. 

The owner who contracted with the carrier, that the latter 
“shall have the benefit of such insurance,” would be bound 
before any Court of Justice to maintain the validity of the in- 
surance policy against the attempt of hisinsurer to assert that it 
was void. The obligation ofthe stipulation in the bill of lading 
binds him to the carrier to defend the policy if it is attacked. 
His contract pledge is, that the carrier “shall have the 
benefit of the insurance.” If he failed to make an issue, or 
if, in an issue made with his insurer, he should falter, or 
yield to the attempt of his insurer to escape from his con- 
tract, he would forfeit his pledge to the carrier and fail in 
his contract duty. Conduct on his part tending to such a re- 
sult, as to impair or defeat the policy, would, in equity, be 
regarded as fraudulent, and would forbid his enforcement 
against the carrier of the latter’s liability to him, and a Court 
of law would not permit him to enforce against the carrier a 
contract, the obligations of which he himself had failed to per- 
form in its substance and spirit. 

But, by the proof in this case, these plaintiffs are abso- 
lutely estopped from saying, that these policies, which the 
insurers, since the loss, have recognized as valid, under 
which they have accepted proofs of loss, and have agreed to 
pay the loss, are void. So, by the same proof, they are 
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conclusively estopped from saying, that they are unpro- 
ductive. 

The Circuit Judge could not have granted the instruction 
prayed for, without assuming that as true, which was proved 
not to be the truth, viz: that the policies were void or un- 
productive, and committed no error in refusing jt. Moreover, 
it is clear, that no such questions are involved, or could be 
discussed in this action. The Circuit Judge could not with 
propriety be asked to base a legal proposition upon the hy- 
pothesis, that the insurance was void or unproductive, when 
there is issue as to its validity or productive character. “he 
instruction asked for, if granted, would have been simply mis- 
leading and confusing. 


POINT SIXTH. 


lhe plaintiffs’ fourth exception 1s, that the Circuit Judge 
erred in not charging the jury, “ That tf the stipulation in 
the bills of lading under which the plaintiffs’ cotton was to be 
transported by the defendant giving the carrier benefit of in- 
surance effected by plaintiffs ts valid, then no legal obligation 
arose therefiom that the plaintiffs should effect valid insurance, 
and if such insurance ts invalid, this 1s no defence to plaintiffs’ 
action.” The instruction here prayed, like the previous 
prayer of plaintiffs, involved the Court in the assumption 
that the insurance was invalid, and required the Circuit 
Judge, in granting it, to suggest to the jury that, as a fact, 
which the proof showed not to be the truth. The Circuit 
Judge correctly refused to give such instruction. The 
plaintiffs fifth exception, is that the Circuit Judge erred in not 
instructing the jury, “ 7hat as the plaintif/s under the stipula- 
tions in the bills of lading giving the carrier benefit of the in- 
surance, may or may not have insured as they please, the de- 


fendant takes such insurance if effected subject to all infirmities, 


and this constitutes no defence to plaintiffs’ action,” 

It might be enough to say in answer to this instruction 
that the defendant cannot be said to take such imsurance, 
until it is given or offered to him, which has not been done, 
and that it will be time enough to talk of “ infirmities,” when 
the plaintiffs shall have given defendant the benefit of it, but 
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the vice of the instruction, as asked for, consists, as in the last 
two, in the attempt to commit the Court to the assertion, 
that there are infirmities in the insurance, against the clear 
proof in the case. 
“A charge founded on a hypothetical state of facts of which 
there is no evidence is erroneous.” 
U, S. vs, Breitling, 20 How., 252. 


“An instruction which assumes the existence of facts of 
which there is no evidence is misleading and erroneous.” 
R. R. Co. vs. Houston, 95 Ls cee O02. 
Jones vs. Randolph, 104 U. S., 708. 


“Requests to charge which overlook facts of which there is 
evidence, or assume, as proved, facts of which there ts no evi- 
dence, properly refused.” 

Lucas vs. Brooks, 18 Weall., 436. 


The same reply which we have made above to the third 
exception applies to the fourth, fifth, and sixth, and we need 
not repeat it. 


POINT SEVENTH. 


The plaintiffs sixth exception is to the refusal of the 
WLircuit Judge to charge as follows, viz: “ Zhat the carrier 
does not lose his character as carrier, by reason of a stipulation 
giving him the benefit of insurance by the shipper or owner, and 
that as carrier he ws primarily hable for loss or damage, if not 
ansing from causes exempted by law or his contract, and uf the 
defendant desires the beneht of plaintiffs’ insurance, it must first 
pay the loss sustained by them.” | 

We think we have fully, in our previous argument, met and 
answered the position here taken. We have shown that the 
stipulation in the contract does not touch or diminish the 
carrier's character or liability, as carrier, but that it admits 
and assumes such liability to exist, and to have been in- 
curred, and that, because it has been incurred, it demands as 
a part of plaintiffs’ express contract with defendant, that the 
defendant shall have the insurance, as a pre-requisite not to 


ast defendant’s liability as carrier—but to plaintiffs’ right of 
on, action and recovery against defendant on the contract, whose 
ear terms are embodied in the bills of lading. 

ich LASILY. 


The plaintiffs seventh exception is that the Circuit Judge 
erred in refusing to charge the jury, “ 7hat the defendant 
under the bills of lading in question, are not exempt from loss by 


of fire, as such exemptions under said bills of lading only apply to iz 
the carrier by water. 
If the defendant had set up any claim to exemption from 
loss by fire, under the bills of lading, there might be perti- 
is nence or applicability in this instruction, but, as we have said 
vie before, defendant made no such claim, and the point was not 
in issue-in the case. The Circuit Judge correctly refused to 
charge the jury, in a way, which must necessarily have mis- 
led the jury as to the points at issue and submitted to them 
rd for their determination. ae 
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Supreme Cowt of the alnited States. 
OCTOBER TERM, 1888. 


WM. H. INMAN, er at., PLatntirrs IN Error, 


Us. 


THE SOUTH CAROLINA RAILWAY COMPANY, 


DEFENDANT IN ERROR. 


REPLY OF PLAINTIFFS IN ERROR TO BRIEF OF 
DEFENDANT IN ERROR. 


eer First, The defendant’s first point (p. 4 of brief) is that 
sh there was a variance, because the bills of lading were not set 
= ri forth as the contract sued on. 

age 


A sufficient reply would be that no such point was made 


in the court below, where an amendment would have cured 


such supposed defect. if it existed 


. 


Sec. 954, R. S. of U.S. 
R. R. Co. vs. Linsay, 4 Wall., 656. 


“The other error insisted upon is that there is a fatal 


“variance between the facts as found by the court and by 


“the ease made by the plaintiffs’ petition. . oe 
“in the power of the court to permit the petition to be 


“amended, and the proper amendments would, doubtless, 


“have been made if the objection had been stated. It is 
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om 


“presented for the first time in this Court. Under these 
“ circumstances it must be held to have been waived by the 
“plaintiffs in error in the court below, and they are con- 
“cluded by that waiver in this Court.” 


And the Court cites the provision of the judiciary act of 
1789, which is incorporated in § 954 of R.S., and says (p. 
657): “The effect of this provision is decisive.” 

But thee omplaint set forth so much of the contract as was 
necessary for the plaintiff to aver. 

It alleges that the Columbia and Greenville R. R. Co. re- 
ceived bales of cotton to be transported by it and its connect- 
ing roads until delivered to the plaintiffs at New York, and 
expressed the consideration “for the freight money then 
agreed upon ” (p. 1, fol. 3), and that the cotton was delivered 
to the defendant, a common carrier, to be by it, for its pro- 
portion of the freight money agreed upon, safely carried to 
Charleston, and there delivered to the next connecting car- 
rier, and that defendant did not safely carry and deliver 


(p. 2, fol. 5). 


This Court has determined that the obligations and liabili- 
ties “of common carriers are not dependent upon contract, 
“though they may be modified and limited by contract ; 
“they are imposed by the law from the public nature of his 
“ employment.” 


Hannibal R. R. vs. Swift, 12 Wall., 262. 


Other courts say the same. 


Bretherton vs. Wood, 3 Brod. & Bing, 54. 
“A breach of this duty is a breach of the law, and for this 
“ breach an action lies founded.on the common law, which 
“ action needs not the aid of a contract to support it.” 


on™ 


Atlantic Mu. Ins. Co. vs. MeLoon, 48 Barb., 27. 


“No debt arises from the negligent loss of goods by a 
“common carrier. * * * He is held liable for neg- 
“ ligence not from any contract against negligence, but 
“ because such a loss arises from a breach of duty imposed by 
“the trust or agency he has assumed. * The negli- 
“gence is in the nature of a tort, not much less culpable 
“than itis for one carelessly to injure or destroy the prop- 


ss 


¢ rly of another.” 


Phil. & R. R. R. Co. vs. Derby, 14 How., 483. 
“This duty does not result alone from the consideration 
‘paid for the service, it is imposed bv law even when the 
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service is gratuitous.” 


Seybolt vs. The N. Y., L. E. & W. R. R. Co., 95 N. Y., 
old. 
The Quickstep, 9 Wall., 665. 

“The libel was not filed for a breach of contract, ag is 
“contended, but to obtain compensation for the com- 
‘mission of a tort.” 

“It is true it asserts a contract of towage, but this wa 
“ done by way of inducement to the real grievance complained of, 
“which is the wrong suffered by the libellant by the care- 
“lessness and mismanagement of the captain of the Quick- 
” step.” 

Seconp. The defendants second point (p. 7 of brief) deals 
with the consideration of the contract expressed in the bills 


of lading. 


This question of the consideration paid by the carriers 
for receiving the benefit of the insurance is a puzzler for the 
adi fe ndant's COURSE l. 


He puts it (p. 8) “ The consideration of the contract 


“upon which the liability of defendant to pay in case 
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“of loss of the cotton by fire, depended, was the giving by 
“ plaintifis LO the defendants the benefit of ihe insurance 
“which had been effected upon or or account of the cotton 


‘é 


shipped.” 


The trouble with the foregoing proposition is that it is 
not true. 

The liability of defendant to pay depended upon its lia- 
bility as common carrier, and was just as binding whether the 
owner agreed to give the insurance or not. It 1s a curious 
sort of consideration On which LO base the liability of the 
carrier to pay, when the owner is not bound to insure, and 
when the liability of the carrier to pay is just the same 
whether there is any insurance 1n fact or not. 

The statute of South Carolina provided— 

“No public notice or declaration or special contract shall 
“limit or in anywise affect the liability at common law of 
“any railroad company within this State, for or in respect 
“of any goods to be carried and conveyed by them; but 
“such railroad company shall be liable as at common law to 
“answer for the loss of or injury to any articles and goods 
“to be carried and conveyed by them, any public notice or 
“declaration or special contract by them made and given 
“contrary thereto or in anywise limiting such liability 
“ notwithstanding.” 

R. 8S. South Carolina, 1873, Ch. 65, § 2. 

See Platt vs. Richmond, Y. R. & C. R. R. Co., 108 N. 
Y., 362, where the above statute is extracted, and 
brief of Wm. Allen Butler at p. 360. 


The principle of law applicable to such cases is expressed 
in Vanderbilt vs. Schreyer (91 N. Y., 401), as follows: 

“Pollock states the .rule as follows: That ‘neither the 
“promise to do a thing nor the actual doing of it will bea 
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‘good consideration if it is a thing which the party is 


bound to do by the general law or by a subsisting contract 


‘with the other party,’ (Pollock on Principles of Contract, 
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‘161; Crosby vs. Wood, 6 N. Y., 369; Deacon vs. Gridley, 


15 C. B., 295). Nor is the performance of that which the 
party is under a previous valid legal obligation to doa 
sufficient consideration for a new contract. (2 Parsons on 
Contracts, 437.) 

“ Where certain sailors had signed articles to complete a 


‘voyage, but at an intermediate port refused to go on, and 


‘the captain thereupon promised to pay them increased 


wages, it was held that the promise was without consid- 


‘eration (Bartlett vs. Wyman, 14 Johns, 260). A firm hav- 


~ 
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‘ing a contract to build a railroad found the contract 


unprofitable, whereupon the railroad company prom- 


‘ised if they would go on and complete the contract they 


would repay to the contractors all of the obligations which 


‘they had or would incur in consequence of their com- 
‘pletion of the work. Held, no consideration. (Ayers vs. 


The C. R. L. & P. R. R. Co., 52 Lowa, 478.)” 


The court cites from a large number of other cases to the 


same effect. They are— 


Conover vs. Stillwell, 34 N. J. L., 54. 

Reynolds vs. Nugent, 25 Ind., 528. 

Harris vs. Carter, 3 Ellis and B., 559. 

Still vs. Myrick, 2 Camp., 317. 

Mallalieu vs. Hodgson, 16 Ad. and E., N.S., 689. 
Smithett vs. Blythe, 1 Bb and Ad., 514. 


* 


In Seybolt vs. N. Y. L. E. and W. R. R. Co., 95 N. Y., 574 


the court says: 


ss 


ss 


“The defence must therefore rest upon the proposition 
that a person to whom is secured an absolute statutory 
right to transportation over a railroad forfeits his right to 
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“ damages for an injury inflicted upon him through the neg- 
“ligence of such railroad corporation by the voluntary ac- 
“ceptance of a voucher containing provisions intended by 
“the corporation to exempt it from liability for its negli- 
“ gence, although the person receiving it supposed it was in- 
“tended solely to facilitate the enjoyment of his right of 
“transportation. We are of the opinion that the agent’s ac- 
“ceptance of the pass under the circumstances of this case 
“did not indicate an intention to assent to the provisions 
“therein contained, and even if it might be so construed that the 
“want of a consideration for such an agreement rendered it 


“nudum pactum.” 


As Judge Bradley says, in the Phenix case, in his dissent- 
ing opinion (118 U.8., 210)— 

“The carrier would thereby protect himself against the 
“consequences of his own negligence and coimpel the in- 
“ surer to indemnify him without paying any premium.” 


Tuirpb. Defendant's third point (p. 12 of brief), is that the 
case of Phenix Co. vs. EK. & W. Trans. Co. effectually forecloses 
all discussion of the validity of the clause in question. It 
is respectfully insisted that this is not so; so long as men 
exist courts can err, and until the attribute of “infallibility ”’ 
is granted, the right to show fallibility will be claimed and 
granted by all courts in all civilized communities. 

Such language as Judge Bradley uses when speaking of 
the effect of this clause is not often uttered on the bench. He 
says: “It seems to me this is both contrary to law and 
justice,” and such words stand as an accusation against this 


decision, which, at least, justifies a reconsideration of it. 


FourtH. The defendant’s fourth point (p. 13 of brief) deals 


with the plaintiffs’ proposition that “wnless the plaintiffs had 
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been paid by the insurer then the stipulation only entitles 
the defendant to such insurance as plaintiffs had, upon pay- 


ment by it (the carrier) of plaintiffs’ loss. 


The defendant had already, (on p. 9, fol. 32 of brief,) con- 


strued the contract in these words: 


“By the terms of the contract, then, the defendant com- 
“ pany incurred such ‘ legal liability’ the moment when the 
“loss occurred to the cotton.” 


On what legal principle can defendant postpone the pay- 
ment of the liability it then incurred? It has no right to 
say to plaintiffs, “ Wait the thirty days which have got to 
elapse after you have proved to the insurance companies 
that you have sustained a loss which, by their contracts of 
insurance, they have agreed to indemnify you against.’”* 

Why wait thirty days when the defendant’s “legal ha- 
bility ” is incurred the moment when the loss occurred ? 

On page 14 (fol. 51) defendant’s counsel speaks of the 
plaintiffs’ obligation “to repay the same money to de- 
fendant.” 

He forgets that “payment” must precede re-payment, and 
on the same page (fol. 53) where he says “the insurance 
“ monev due to the carrier has already become a pre-existing 
“debt of such owner to the carrier,” he quietly ignores the 
fact that there is no insurance money, and that itis only 
insurance contracts that the owner has. 


Firtn. The defendant’s fifth, sixth, and seventh points 
present nothing requiring any further answer than to say 


that the policies of insurance were before the court below 


* See policy for thirty-day clause. Record, p. 28, fol. 58. 


me 


t S. 
8 


and are here for construction, and that they require that 


f they should be construed as they read—that they did not in 
|? ' . . , . . > . + 
i in this ease protect the plaintiffs against this loss, and that 


the defendant has a right (if it has any right) to only the 
contracts in the form they existed when the fire occurred, 


and all subsequent bargains do not accrue to.defendant. 


Respectfully submitted, 
Geo. A. BLAcK, 
Of Counsel for Plaintiff in Error. 
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Hi tiv Supreme Court of the United States. 
OcTtoBER TERM, 1888. 


THe Unrrep SraTEes, APPELLANT. 
vs, No. | 162. 
Joun. G. Foster. 


APPEAL FROM THE COURT OF CLAIMS, 


STATEMENT AND BRIEF OF ARGUMENT FOR AP-. 
PELLANT. 
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Ju the Supreme Court of the lnited States, 
OcToBER Term, 1887. 
THE UNITED STATES, APPELLANT. 
a. No. 1162. 
JOHN G. Foster. 
. 
APPEAL FROM THE COURT OF CLAIMS. 


STATEMENT AND BRIEF OF ARGUMENT FOR AP- 
PELLANT. 


STATEMENT. 


: This is an appeal from a judgment rendered by the 
Court of Claims against the United States in favor of 


“§ 
i John G. Foster for the sum of $836.71. 

. Prior to November 28, 1861, Foster served in the navy 
; six years and forty daysas an enlisted man. He was ap- 
4 pointed gunner in the regular Navy November 28, 1861, 
aol and served until April 14, 1868, a period of six years 
one hundred and forty-four days, when his resignation 
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was accepted. He received his last appointment as gun- 
ner December 27, 1869, under which he has since served 
continuously. 

Under the longevity-pay clauses of the naval appro- 
propriation acts of August, 1882, and March, 1885 (22 
Stat., 287-473), he had been allowed eredit for prior serv- 
ice upon his second warrant as gunner from the 27th 
of November, 1861, for the full period of twelve years 
one hundred and eighty-five days. 

The act of 1882 (22 Stat., 287), is as follows: 

And all officers of the Navy shall be credited with 
the actual time they may have served as officers or 
enlisted men in regular or volunteer Army or Navy, 
or both, and shall receive all the benefits of such act- 
ual service in all respects in the same manner as if 
all said service had been continuous and in the reg- 
ular Navy: Provided, That nothing in this clause 
shall be so construed as to authorize any change In 


the dates of commission or in tbe relative rank of 


such officers. 

The act of 1883 (22 Stat., 473) designates the manner 
in which the benefits provided by the act of 1882 shall be 
credited, to wit: “ In the lowest grade having graduated 
pay held by such officer since last entering the service.” 

The claimant contended that the act of 1884 only mod- 
ified the act of 1882 in describing the grade in which the 
benefits should be credited. That whereas, both in the first 
and second terms of service, he had served as a gunner 
in the regular Navy, he would be entitled under the terms 
of the longevity-pay acts (supra) to additional pay for his 
first term of service whilst holding the position of gun- 
ner. 


ee ed 
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It was contended on behalf of the Government that 
claimant has no status in the Navy dating back of his 
present appointmen; that he is entitled to have and 
receive all the benefits of length of service as if all said 
service had been continuous and in the regular Navy, but 
that sach benefits must be received under his present 
status as an officer in the Navy. It was contended that 
the act did not confer pay for another period of service, 
but to increase the pay of the present period by reason of 
length of service. 

It is admitted that if claimant is correct in his interpre- 
tation of the law of 1883 he is entitled to the judgment of 
$1,393.40 rendered by the court. If the accounting oth- 
cers are correct, he has been fully paid, The decision ot 


the court below was in favor of claimant. 


ASSIGNMENTS OF ERROR. 
The court erred— 
(1) In finding as a conclusion of law that the claimant 
should recover the sum of $1,393.40. 
(2) In finding any amount to be due claimant. 
(3) In rendering a judgment in faver of claimant and 


against the L nited States for $1 .5955. 1), 


ARGUMENT. 

The benefits of the longevity-pay acts of 1882 and 
1883 are limited to “ officers of the Navy ng [t is by vir- 
tue of his last entry into the Navy that he is entitled to 
credit. Prior to such entry he was out of the service. 
( Bennett’s Case, 19 C. Cls. R., 379.) 


It follows, therefore, that it is by reason of claimant’s 
last appointment that he is entitled to credit for longevity 
pay. It can hardly bec ontended that, without a new ap- 
pointment after his resignation in 1868, he could have 
claimed for prior service. He was not until such ap- 
pointment an “ officer of the Navy.” He had been paid 
in full, 

He therefore claims the benefit of the act of 1883 by 
virtue of his appointment in 1869. It is by virtue of 
such appointment that he was an officer of the Navy at 
that time. It is in the lowest grade having graduated 
pay held since last entering the Navy that he is entitled 
to its benefits. The rank he held in the Navy previous 
to that time is immaterial. He might have been an en- 
listed man or a commodore. In either event his whole 
service must be counted in the lowest grade having gradu- 
ated pay s:nce his last entry into the service. 

Claimant is entitled to have credit in his present serv- 
ice—that service under which he holds his rank—for 
his whole service, as if continuous. But he has no pres- 
ent status in the Navy that dates back of his last entry. 

In his right as an officer, holding a position as such by 
his appointment in 1869, he has been credited and paid 
for his entire service of upwards of twelve years as an en- 
listed man in all respects as if such service had been con- 
tinnous and in the regular Navy. 

It is not contended that the act of 1883 is not retro- 
active, as construed in Hawkins vs. The United States (19 
C. Cls. R., 611 ), cited by theeourt. It isadmitted that he is 
entitled to pay for his whole length of service under his 
present appointment. This he has received. There is 
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nothing in Hawkins’s Case, supra, to Warrant additional 
pay under another appointment and different period of 
service, 

Nor is there anything in Rockwell's Case (21 C. Cls. R., 
032), cited by the court, to warrant the judgment in the 
case at bar. It is there held that additional pay was ex- 
pected to follow the credit for length of service; but such 
pay, in Rockwell’s ¢ ase, was credited in the lowest grade 
having graduated pay held by such officer since last enter- 
ing the service. The point in the ease at bar was not at 
issue in that case, and was not decided. 

[t is respectfully submitted that as claimant has, as an 
otheer of the Navy under his present appointment, been 
credited with his entire length of service and so paid, the 
Ju: sment of the court below should be reversed, with 
directions to dismiss the petition. 

ROBERT A, Howarp, 
Assistant Attorney-Gen, ral, 
I’. P. Dewees. 
Assistant Attorney. 
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OCTOBER TERM, 1888. 


wvo. 1162. 


THE UNITED STATES. 


JOHN G. FOSTER. 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR APPELLEE. 


ROBERT B. LINES, 
JOHN PAUL JONES, 


Counsel for Appellee. 
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IN THE 


Supreme Court of the Anited States, 


October Term was 


THe UNITED STATES ) 
is 


Joun G. Foster. } 


Appeal from the Court of Claims. 


Statement and Brief for Appellee. 


The appellee in this case has had three terms of service 
in the regular navy—one of six years and forty days as 
enlisted man; alater term of six years and one hundred 
and forty-five days as a warrant officer, viz., gunner; and 
a third term as gunner, in which he is now serving. 

Under the Treasury construction of the longevity-pay 
clause of section 1 of the Naval Appropriation Act of 
August 5, 1882, as shown in the opinion in United States 
». Rockwell (120 U.S., 60), he was entitled to credit for 
his first term of service as gunner as though it had been 
continuous with his second term, and to receive in his 
second term the increased pay resulting from such credit 
(under section 1556 Revised Statutes). But under that 
construction he could receive no credit at all for his 
time as enlisted man, although the act of 1582 expressly 
directed enlisted service to be credited. The trouble 
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being that, in the navy, an officer’s pay (under section 


1556 R.S. and prior laws) was graduated in each grade 


from the date of his comission or warrant thereto, and 
the accounting officers holding that they could not, with- 
out more specific direction, count enlisted service as 
though it had been revi lered in any particular erade 
which the enlisted person might afterwards hold as an 
officer, a clause was inserted in the Naval Appropriation 
act of March 3, 1883, to remedy the difficulty. This 
clause, quoted in full in the Rockwell case, as also in the 
opinion of the lower eourt in) the case at bar, provides In 
substance that all service—enlisted or as an officer, reg- 
ular or volunteer, army or navy—should be counted as 
though it had been rendered “in the lowest erade hay- 
ing graduated pay held by such officer since last enter- 
ing the service.” (There was an additional proviso pro- 
hibiting increase of pay during volunteer service, but it 
has no application LO this case, since all appellee's service 
was as a regular.) 

In applying the act of 1883 to the case of appellee, 
whose lowest (and only) a orade having craduated pay” 
was the grade of gunner, the accounting officers credited 
him, upon his second warrantas such, with the twelve vears 
and more of his prior service as ruber and enlisted 
mah, but refused him eredit on his first warrant for his 
six years’ and forty days’ enlisted service. In this it is 
claimed that they erred, and the eourt below SO deeided. 

[t is clear that if all appellee’s service had been continu- 
ous and in the grade of gunner, his pay, under his first 
warrant, would have been increased, since the laws in 
force during that period of his s rvice (12 Stats., 26, 586) 
graduated a gunner’s pay according to length of service. 
The amount of such increase is stated by the Treasury 
at $1,593.40, for which the judgment below was entered. 

The theory on which this sum was denied appellee 


would seem to he that the act of 1885 contined the in- 
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crease of pay to the period “since last entering the serv- 
ice.’ Examination of the legislation on the subject will 
show that that theory 1s In conflict with both its language 
and obvious intent. The mandate of the act of 1883 is 
that all service shall he credited “not in the lowest 


’ 


erade having graduated pay,” but as though it had been 
rendered in that grade. Having first found what that orade 
, ‘ : } . j " 
Was, 1t Was the duty of the accounting otheers not merely to 
credit the time of all prior service upon it, but to examine 
the elal rial t's whole record, ascertall . hat benefit ~ raya 
crate oir 4% ld have acer 7. oe by whe " ‘* : 
lonvevits pay would have accrued to him (\ ether afte 
or betor his last entry), if all his SCPY 1C¢ has been con- 


tinuous and in that grade, and then to allow him such 


ben fits. 


SUppose whe a the act of 1SS5 was }) issed the appellee 
had s rved twelve years as gunner, but with hour inter- 
Viiis ot a Tew lay = each betweell each py riod of three 
vears’ service: Under the old law it would, after each 
new entry, have been paid as in his first three years, be- 
CHU! he Wou lal ha Ve bee 1} oI ven a new warrant Ww it hy il 
new adate. | nader tne act ot SSo, as \ COnSLTUe it. he 
would be credited u pon ach ot his four warrants wit h 
the time ol all prior service. but the+accountinge othecers 
would give him credit only upon his last warrant. This 
would be vé ry far from treating the claimant as though 
(in the words of the act) “all of his service had been 
COHRLINUOUS, 

It is conceded that 1f appellee's service as gunner had 
been continuous, he must, under the act of 18585, have 
received credit hor the time ot his enlisted service all 
throuelh his period of service as ruiner But the pup 
in his service as gunner was expressly closed by the act 
of 13552. llow is it reopened by the act of 1SS5 ? 

As has been before argued, in cases under the act of 
ISS83, its intent was to give an officer who had had pre- 


vious military or naval service an advantage in the mat- 
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li ter of longevity pay over his brother officer entering the 

if ye rh i a , 

if same grade from civil life. This would appear just and 

i | reasonable, as the former officer would be more valuable, 

if because of his experience, than the latter. Certainly the 

i appellee’s services under his first warrant were just as 

| much more valuable because of, and just as much en- 

titled LO the increased compensation growing out of his 

i enlisted service, as were his services under his second 

f warrant. 

Oe ag j 

i We submit that the judgment should be affirmed. 

Rop’t b. Lines, 
JOHN PauL JONES. 


